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ninoi, JI. M. KpuBobouenka, B. I. Kynneyca, /JI. JI. MakcumoBuua,
O. 4. Tarapenka, T. A. UymadeHka Ti iHIIUX yueHHX. 31eOUTBIIOTO IIi
MUTaHHS JIOCTIDKYIOTBCS B MEXKaX 3arallbHOr0 BUBYCHHSI, KOJIH HIEThCS
PO 00’ €EKTUBHY CTOPOHY 3JI0UNHY, 00 OIHICT OKpeMOi CKIIa001 37T09H-
HiB. Ha TakoMy piBHI IOPHIUYHOTO aHANI3y BHIIAJIAE 3 OIS 30Dy Ipa-
BOIIOPYILICHHS 100 OE30IIaTHOTO 3BEPHEHHS HA OCOOHMCTY KOPHCTh
MaifHa, BWJIyYEHOTO 3 BOJIOMIHHS OCOOH, sIka BHKpayia Horo, ToOTO
«BUKpaJa BUKPAJICHE.

VY KpUMiHATBHO-TIPABOBIN JIITEPATypi HATOJOUIYETHCS HA TOMY, IO
TIOHSTTSI BUKPAJACHHS € HACKPI3HUMH, TOOTO TAKUMH, 1110 BUKOPUCTOBY-
I0ThCSl HEOJHOPA30BO, MAIOTh OJTHE 1 T 3HAYCHHsI Ta 30epiraroTh Horo,
HE3aJIS)KHO BiJ TOTO, SKHMH IHCTUTYTaMH KPUMIiHAJIHHOTO TpaBa BOHH
BUKOPHCTOBYIOThCA [1, ¢. 74]. Bin Bumaaky 1o BUNaIKy MOHATTS BUKPa-
JCHHS PO3IISAANIOCS B PO3’SICHEHHSIX BHIIOTO CYJIOBOTO OpraHy B CHC-
TeMI Cy/iB 3arajibHOI OPUCAMKIIT. 30Kpema, BIAMOBIIHO 70 4. 2 1. 17
noctaroBy [ Ineaymy Bepxosraoro Cymy Yipainu «I1po cynoBy mpakTHKy
B CIIpaBax MPO BUKPAJCHHS Ta 1HIIE HE3aKOHHE MOBODKEHHS 31 30poEto,
0oioBMMHM TIpHIIacaMH, BUOYXOBUMH PEUOBHHAMH, BHUOYXOBHMH IIpHU-
CTPOSIMH 4{ PaJi0OaKTHBHUMHU MaTepianamm» BiJ 26 kBiTHs 2002 poky
Ne 3, 4. 1 . 7 mocranoBu IIneaymy BepxoBaoro Cyny Yipaiau «IIpo
CYZIOBY TIPAaKTHKY B CIpaBax Ipo 3JI0YMHU Y cepi 00iry HapKOTHIHUX
3ac00iB, TMCUXOTPOIIHUX PEYOBHH, iX aHAJOTiB abo MPEKypcopiB» Bif
26 xBiTHs 2002 poky Ne 4 (i3 3MiHaM1, BHECEHUMH 3T1JHO 3 TOCTAHOBOIO
[Tnenymy BepxoBuoro Cymy Ykpainu Big 18 rpymas 2009 poky Ne 16),
i BUKPAJCHHSIM CJiJl PO3YMITH NPOTHIIPABHE Ta€MHE YU BiAKPHUTE,
30KpeMa i3 3aCTOCYBaHHSIM HACHJIBCTBA, Y 3 MOTPO30I0 3aCTOCYBaHHS
HACWIILCTBA, X BUITYYCHHS Y IOpUANYHUX 200 Pi3MIHMX 0C10 HE3aIeKHO
BiJl TOTO, 3aKOHHO UM HE3aKOHHO Ti HUMH BojoAinu [2; 3]. Take HacHiIb-
CTBO MOKE OyTH HEOE3MEUHHM 1 JUTS KUTTS a00 3m0poB’s (Harp. cT. 187
Po306iit). 3 ananizy . 3 nocranosu IInenymy BepxoBaoro Cyny Ykpainu
«IIpo cynoBy mpakTuKy y crpaBax Mpo 3J0YHHU MPOTH BIACHOCTI» BiJ
6 nmuctonana 2009 poxy Ne 10 BumnBae Takuii ke BUCHOBOK [4].

3a crmocoboM BUMHEHHS, MPEIMETOM KPUMIHAJIBLHUX IPaBOIIOPY-
LICHb, IHIIMMHU OO0’ €KTHBHUMHM, a TAKOX CyO €KTHBHUMM O3HAKaMHU
KpUMiHaJIbHI IPaBOMOPYIICHHS MPOTH BIACHOCTI MOXKHA MOAUIUTH Ha
TPH TPYIIH:

1) misHHS, SKi XapaKTepU3yIOThCS MPOTHIPABHUM KOPHUCIHBUM
00epHEHHSM Ha CBOIO KOPHCTh YH KOPHUCTH 1HIIMX 0CI0 9yKOT0 MaifHa,
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SIKE 3aITOJIIF0€ MPSMY ITKOAY BIACHHUKOBI — Kpajikka (cT. 185 ); rpa-
01k (ct. 186); po36iii (cT. 187); BUKpagaHHs €IEKTPUIHOT 00 TEIII0BOT
eHeprii IUITXoM i1 CaMOBLITBHOTO BUKOpUCTaHHs (cT. 188-1), BUMaranus
(ct. 189); maxpaiictBo (cT. 190); mpuBIACHEHHS YU pO3TpaTa, BUNHEHI
0co000¥0, sKiil MaiiHO BBipeHe 4u repelyBae B ii BimaHHi (4. 1 cT. 191);
MPHUBJIACHEHHS, PO3TPara, 3aBOJIOIIHHS Yy>KUM MAHOM IUISIXOM 3J10B-
JKUBAHHSI CJIy’)KOOBOIO 0CO0O0I0 CBOIM CIIy’)KOOBMM CTaHOBHIIEM (4. 2
ct. 191);

2) nisHHS, SKi XapaKTepU3yIThCS MPOTHIIPABHUM, SK TPaBUIIO,
KOPHUCIIMBUM 3aIOIsTHHSIM [IIKO/IA BIIACHUKOBI 0€3 00CpHEHHS Ha CBOIO
KOPHCTh Y1 KOPHUCTh 1HIINX 0Ci0 dyxkoro maifHa (0e3 3anomisiHHS Tpsi-
MUX 30WTKIB BIIACHHKOBIi) a00 3 00epHEHHSIM Ha CBOIO KOPHUCTh MaifHa,
SKe He € Uy)KUM (€ HIYMIHUM); 3aIr0/lisTHHS MalHOBOI IITKOAH IIIJISIXOM
oOmaHy abo 37mOBXMBaHHS A0Biporo (cT. 192); mpuBracHeHHS 0CO-
00r0 3HaiiIeHOro a00 Yy»KOro MaiiHa, 1110 BUIAJAKOBO OIUHKIIOCS B HEl
(cT. 193); mpunbanus abo 30yT MaifHa, 3aBiTOMO 3100yTOT0 KPHUMiHAIb-
HO MTPOTHUIPABHUM IIIISIXOM (CT. 198);

3) HEKOpHCIUBI TOCSTaHHS Ha BJACHICTh, IOB’s3aHi 13 3aIofi-
SHHSIM MaHHOBOI HIKOJM BJIACHUKOBI 1HIIMM YMHOM: 3HHUIIEHHS a0o0
MoImKo/pKeHHsT MaiiHa (cT. 194, 196); ymHuCHE MONIKOMKEHHS 00’ €K-
TiB enekTpoenepreTuku (194-1), morposa 3uumeHHs MaiiHa (cT. 195);
MOpYIIEHHST 000B’s3KiB MO0 OXOpOHU MaitHa (cT. 197), camoBiibHE
3alHATTS 3€MEJIbHOT JIUISIHKY Ta caMOBUTbHE OyniBHUIITBO (197-1) [5].

IOpunuyHuMit aHai3 Takux MPaBONOPYIICHb Ma€ BPaXOBYBAaTH:

1) pomoBuit 00’ €KT — ITPaBO BJIACHOCTI;

2) Ge3nocepeHii 00 €KT — CyCHiJIbHI BITHOCHHH, IO BCTAHOBIIIO-
I0Th TIOPSIJIOK BiJT4y>KEHHS 00’ €KTIiB IIpaBa BIaCHOCTI;

3) 00’ eKTUBHY CTOPOHY — B [Tii — 00epHEHHS MaliHa Ha CBOIO KOPUCTh
YU KOPHUCTH IHIMIHX OCI0 OyIb-IKUM criocoOboMm. BpaxoByrouw, mio 1e
CKJIaJI MaTepiaibHUN, HOro 000B’I3KOBUMHU O3HAKAMHM € TAKOXK HACIIJI-
K (caM (akT 3aBOJIOJIIHHS TAKMM MalfHOM ), MPUYUHHKH 3B’ s130K. Kpim
TOTO, JI0 0OOB’SI3KOBUX O3HAK IHOTO CKIIaJy Halle)KUTh O0CTaBUHA —
MaifHO TOBHMHHO 3HAaXOJUTHCHh y HE3aKOHHOMY BOJIOAiIHHI, MPO IO
0c00i IOCTOBIpHO BiZIOMO;

4) cy0’€eKT — 3arajbHHUIL;

5) cy0’€KTHBHY CTOPOHY — MIPSIMUAHN yMHUCEI. SIK IpaBUII0, BUNHSETh-
Cs 3 KOPHUCIWUBUX MOTHBIB, ajie¢ MOke OyTH BUMHEHHUH i 0e3 HBOTO,
Hampukiaa, noMcra [5].
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Po3msiHeMo nuTaHHS M1010 0€30IUIATHOTO 3BEPHEHHS Ha 0COOUCTY
KOPHCTh MaliHa, BHJIYYECHOTO 3 BOJIOJIHHSI OCOOM, sika BHUKpaja Horo.
Taki 711 MpUIAHATO HA3WBATH «BUKPAJICHHSM BHKP/ICHOTOY.

Bukpamanns Maiina — 11e TpOTH3aKOHHE 00CpHEHHS Ha CBOIO KOPUCTH
a00 Ha KOPUCTH 1HIINX 0Ci0 MaifHa, sike 3HAXOJAUTHCSA Y BIACHOCTI abo
3aKOHHOMY KOPHUCTYBaHHI (BOJIOJiHHI) (I3UYHUX YU FOPUANIHUX OCiO.

Crij akueHTyBaTH yBary Ha FOPUAMYHINA O3HAI MpenMeTa BUKpa-
IaHHsA. 30KpeMa, IO MaiHO TOBHUHHO OyTH UyXXUM IJII BHHHOTO i
BOHO, sIK IPAaBUJIO, MA€ HAJIEKATH HA ITPaBi BIACHOCTI IHIIOMY Cy0’ €KTY
MpaBa BIAaCHOCTI. BuXonsun 3 10puAMYHUX O3HAK MPEMETa, BUKpagaH-
HSl € KpUMIHAJIBHAM TPaBOMOPYIICHHIM, 00’ €KTOM TIOCSTaHHS SIKOTO €
MIPaBO BIIACHOCTI.

3 ypaxyBaHHSM 00’€KTa Ta IOPUAMYHHUX O3HAK PEAMETa BUKpaaH-
HSl BUHMKA€ MHUTAHHS: SIK KBali()iKyBaTH BHKpPAACHHS BHKPAACHOTO,
KOJIM 0co0a BHKpAja€ MailiHO 3 4y>KOTO BOJIOAIHHS, 3aBIJJOMO 3HAIOYH,
10 BOHO 37100yTe 3I0YMHHIM IIUISTXOM, HAIIPUKIIA], BUKpaJIeHe, 1 BOJIO-
Jlap LbOro MaiiHa He € Hi 1oro BIIaCHUKOM, Hi 3aKOHHUM HaOyBauem. Ha
NPaKTHUI 1€ TUTaHHS BUPIIIY€eThCsT 0e3npo0ieMHO — 32 BiANOBIAHU-
MU cTaTTAMU KprMiHaIbHOTO KOIEKCY YKpaiHu 3aJIe’KHO BiJ] CIIOCOOY
Bukpaganus (cT. 185 — Kpazixkka, ct. 186 — ['pabix, cT. 187 — Po36iid,
ct. 189 — Bumaranns, ct. 190 — [1laxpaiicTBo).

A 4u BiiNoOBiJga€ Taka NpaKkTHKa TEOPETUYHUM 3acajiaM KpUMiHaIIb-
HOTO mpaBa’?

SIk BKe 3a3HAYAIIOCS, /ISl KOKHOTO BUJTY (CIOCO0Y) BUKpaIaHHS MPH-
TaMaHHUH 000B’ I3KOBHI TIPEAMET Ta 00’ €KT 3JIOUNHHOTO TOCSTaHHS.

BukpaneHHs BUKpaJeHOTO HE MOXKE PO3IVISLIATHCS B SIKOCTI TAKOTO
3n0unHy. [ BUKpagaHHs XapakTepHO MOCATaHHS Ha 00 €KT SK MIPaBo
BJIAcHOCTI. B HamoMy >k BHMaaKy mIKona 00’€KTy HEe CIIPUYUHSETHCS,
o3asK I1e TpaBo (IIPaBO BJIACHOCTI) TOPYIIEHO 0CO0O0I0, SIKa paHiIre
BKE BUKpaja Le MaiHo. HactymHi nii, BUMHEH] 1I0JJ0 TaKOro MaiiHa,
HE MOCSTaloTh Ha MPaBO BIACHOCTI 1 TOMY HE MOXYTb PO3IJISLIATHCS SIK
BUKpaJIaHHSI.

AHasorivuHi i, o 3akpimieHi B po3aiiai 6 KpuMiHamsHOTO KOJEK-
cy Ykpainn «KpuminaibHi IpaBoOMOpPYyIIEHHS IPOTH BIACHOCTI», TaKi,
SK: HE3aKOHHE MPUBIACHEHHSI 0cO00I0 3HalIeHOT0 200 Yy)KOT0o MaiiHa,
110 BUMAJIKOBO onmuHMIOCA y Hel (ct. 193), nmpundaHHs, oTpUMaHHS,
30epiranas uu 30yT MaiftHa, OAePKAHOTO KPUMIHAIHHO MPOTHIIPABHUM
nutsxoM (ct. 198), He HanmexarTh 10 BUJIIB BUKpPaIaHHS MaliHa 1 BXOIATh
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JI0 OKpEMOi TPyIH 3JI0YMHIB IPOTH BIACHOCTI — OOEPHEHHS HA CBOIO
KOPHCTh MaliHa, sIKe He € UyXXKUM (HIYMHHHUM), TT03asK I[i 37I0YUHH, B T.
Y. 1 BUKpaJICHHS] BUKPAJICHOTO Ha BiJIMIHY BiJI KpaJli’KKH, IPUBIACHEH-
Hs1, P030010, IIaXpaicTBa TOIIO, HE € BIIyYCHHSM MaliHa y BJIACHUKA i
HE CHpUYMHSE oMy MaTepianbHOi mKkoau. [IpeaMeT nux 37104MHIB BKE
OyB BUJIyYeHH, mMaTepiaibHi 30MTKH Bke Oylu CIpUYMHEHi, HecTa-
Yya MarepiajJbHUX MIHHOCTEH BXKe yTBOpHUIACH, 1 Ije OyJO0 BUMHEHO HE
cy0’eKTOM IHX Iiii, a 0c000F0, TKa BUKpaJia y BIaCHUKA a00 BTpaTHIIa
e MalHo.

Touka 30py NMpaKTUKiB, SIKi BBAKAIOTh BUKPAJACHHS BHKPAJACHOTO
CaMOCTIHUM CKJIQJIOM BUKpaJaHHs, 0a3y€eThCcs HA TOMY, 10 BTOPHHHE
BIJIyY€HHs MailHa BUKJIIOYA€ MOXKJIMBICTH HOIO IIOBEPHEHHS BIIACHU-
Ky, THM CaMUM IIKOJIa BIACHUKY CIIPUUMHSETHCS CYKYIHICTIO il 000X
NPaBONOPYLIHUKIB.

AJte cItiJ] 3ayBayKUTH, 110 BIpOT1IHICTh MOBEPHEHHSI MaifHA BIIACHUKY
HE HaJISKUTh JI0 O3HAK CKJIay KPUMIHAJIBHOTO MPABOIOPYIICHHS, 1110
YTBOPIOIOTh HOHSTTSI BUKPAJaHHs, TOOTO 1ie HE € 03HAKOIO OY/Ib-SIKOTO
CKJIaJy BUKpaIaHHSI.

AHaJIOTIYHO, SIKIIO WTH NUISTXOM IIUX MTPAKTHUKIB, TO IO CAMOCTIHHUX
CKJIa/1iB KPUMIHAJIHLHOTO TIPABOTIOPYIICHHS BUKPAJaHHS CIIi BiTHECTH
1 HEe3aKOHHE TIPHUBJIACHEHHS 0CO0O0I0 3HAMIEHOTO a00 YYKOTro MaifHa,
10 BUIAJKOBO omuHMIOCS y Hel (cT. 193), 1 mpuabanHs, oTpuMaHHS,
30epiraHHs uu 30yT MaifHa, OIEPKAHOTO KPUMIHAIBHO MTPOTHIIPABHUM
nutsaxoM (cT. 198). Amxke il cy0’ekTa IuX KpUMiHAJIBHHUX MTPABOMOPY-
LIEHb B CYKYIHOCTI 3 JisIMM BUKpaJa4ya CIPUUMHHUIIM LIKOJLY BIACHUKY.

Hanpuknazn, oco0i BimoMo, Je iHIIA 0coda MPUXOBYE BUKPAJICHE
HEIO TeBHE MaiiHO, 1 OTIM TaeMHO BHKpaia Horo. Ksamidikarist ik
i€l mepmoi ocodn —kpanixka (ct. 185). I HaBmaku, xomm ocoba BHsI-
BUJIA Yy)K€ MaWHO, SIKe Ma€ O0COOJIMBY ICTOpPHYHY, HAYKOBY, XYyIOXHIO
YU KYJIBTYPHY I[IHHICTB, KOTpE il OyJI0 BiZIOMO SIK 3aBiJIOMO BUKpaJIeHE
TPETHOI0 0CO00I0, KBaNi(iKyIOTh SIK HE3aKOHHE MPHUBIACHEHHS OCO-
0010 3HaiiIeHoro abo Yy)KOro MaifHa, 10 BUMAJKOBO ONMMHMIOCS Y Hel
(ct. 193).

TakuM YMHOM, BUKPaJCHHS BHKPaJIEHOr0, Ha HAIly IyMKY, HE
MOXKHA BU3HABAaTH CaMOCTiHHMM BHJIOM BUKpaJaHHs 1 KBamiikyBaTu
3a ct. 185-187, 189-191 KpuminansHOTro KOJieKcy YKpaiHu.

3BicHO, OOEPHEHHS TAKOTO MaifHa Ha KOPUCTh OKPEMHUX 0Ci0 € cyc-
MiTBHO HEOE3MEeYHUM JTiISTHHSM, BiJIIOBIIATBHICTD 3a siKe Tpeba mepe-
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Oauntn Oe3rmocepeHh0 B KOHKPETHiH cTarti KpuMiHaIbHOTO KOJECKCY
VYkpainu.

3a CBOIM XapaKTepOM HE3aKOHHE 3aBOJIOAIHHS BUKPAICHUM MaitHOM
(«BHIKpaIeHHS BUKPAJICHOTO)) HAJICKUTH 10 APYTOi TPYITH KPUMIiHAIb-
HUX TPaBONOPYIIEHB MPOTH BIACHOCTI 1 € KOPUCIMBUM OOCPHEHHSIM Ha
CBOIO KOPUCTh UM KOPHUCTH 1HIINX 0Ci0 MaliHa 0e3 CIIPUYUHEHHS [ITKOIN
BIIACHUKOBI, TOOTO ONM3bKE 32 CBOIM CKJIAJIOM J0 CKJIAJiB KPUMiHAIIb-
HUX TIPaBOTIOPYIIEHb, TepeadadeHnx cT.cT. 193 ta 198 KpuminaasHOTO
KOJIEKCY YKpaiHH.

BigmexyBaHHSI Bi IMX CKJIAAiB KPUMiHAJIBHUX MPAaBOMOPYIIEHD —
3a ciocoOOM BUMHEHHS: CT. 193 — KpuMiHaIBHUN TPOCTYIIOK BUNHSIETh-
sl IUISIXOM TTPUBJIACHEHHS MaliHa, K€ BUITaJKOBO OMIMHUIIOCSA Y BHHHOT
oco0u; cT. 198 — 3710YMH BUYMHSAETHCS MUIIXOM MIPUI0aHHS, OTPUMAHHS,
30epiraHHs, 30yTOM 3aBiJJOMO BHKPaJICHOTO MaliHa.

[IpornoHoBaHMI JKe CKIIa]] KPUMIHAJIBLHOTO [TPABOMOPYIICHHS — He3a-
KOHHE 3aBOJIOMIHHS BUKPAJICHIM MalHOM — Iepeabdadae pizHi criocoon
HOro BUMHEHHS: TAEMHO, BIKPHTO, i3 3aCTOCYBaHHSIM (Di3MUHOTO UM
MICUXIYHOTO HACHIILCTBA, IUISIXOM MIPUBJIACHEHHS, 00MaHy YH 3JI0BXKH-
BaHHS JIOBIPOIO.

Le#t ckiag KpUMIiHABHOTO TIPABOMOPYIICHHS MOKHA BUKJIACTH B
Takii pexakmii: « BukpaaeHHs Ha KOPUCTH OKPEeMHX 0Ci0 MaiiHa, BUOYB-
IIOTO 13 HE3aKOHHOTO BOJIOJ[IHHS 11032 BOJIi BUHHOTO, SIKIIO OCTaHHIN
3HaB MO 1e». SIK Ha Hamly AyMKY, TaKke BH3HAYE€HHs CKIIQay KpHUMi-
HaJBLHOTO TMPABOTIOPYIIEHHS BapTo BHECTH a0 Po3zmimy 6 OcobmmBoi
yacTrHU KpuMiHaIBEHOTO KOfIeKey YKpaiHH.

OTXe, BUXOASYU 3 IOPUIUYHMAX O3HAK IPEIMETa, BUKPAJCHHS €
KPUMiHAJIBHUM TIPaBOMOPYLICHHSIM, OO0 ’€KTOM IOCSTaHHSI SKOTO €
MIPaBO BIIACHOCTI.

3 ypaxyBaHHAM 00’ €KTa Ta IOPUANYHIX O3HAK MIPEMeTa BUKPaICH-
Hsl BUHUKAa€ MUTAHHS: SK KBali(DiKyBaTH BUKpPAJCHHS BUKPAJICHOTO,
KOJIM 0co0a BUKpagae MaifHO 3 Uy>KOTO BOJIOAIHHS 3aBiIOMO 3HAIOYH,
10 BOHO 37100yTe 3MI0YMHHIM IIUISIXOM, HAIPUKIIAJ, BUKPaJICHE, 1 BOJIO-
Jlap IbOTO MaifHa He € Hi HOTO BIIACHUKOM, Hi 3aKOHHUM HaOyBadeM. Ha
MPAKTHIII 1€ TUTaHHS BUPINTYEThCS 0E3MpOOIEMHO — 3a BiIIOBIIHH-
MU cTaTTAMU KprMiHanbHOTO KOEKCY YKpaiHu 3ajIe’KHO BiJ] CIIOCOOy
Bukpananns (ct. 185 — Kpanixkka, ct. 186 — I'padix, ct. 187 — Po36iH,
cT. 189 — Bumaranns, ct. 190 — [laxpaiicTBo). Ane 9u Taka MpaKkTHKa
BiJINIOBi/Ia€ TEOPETHYHUM 3acajaM KpuUMiHaIbHOTO mpaBa? BukpazneH-
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HSl BUKPaJICHOTO HE MOXKE PO3MISAATHCA B SIKOCTI TAKOTO 37104MHY. st
BUKPAJCHHS XapaKTepHe MOCATaHHS Ha 00’€KT sSIK MPaBO BIACHOCTI.
B namomy >k BUNaakKy IMKoAa 00’€KTy HE CHPUUMHSIETHCS, MO3asK Ie
paBo (IIpaBo BIACHOCTI) TIOPYIIEHO 0CO0O0I0, sIKa PaHillle BKe BUKpalia
e MaitHo. HactymHi nii, BYMHEHI MO0 TaKoro MaifHa, He IMOCATaloTh
Ha [IPaBO BJIACHOCTI 1 TOMY HE MOXKYTb PO3IJILAATHCSA SIK BUKPAJCHHS.

AHazoriuni aii, siKi 3aKpimieHi B po3aini 6 KpuMinaapHOTO KOJEKCY
VYkpainn «KpumiHaiabHi MPaBOMOPYIICHHS MPOTH BIACHOCTI»: HeE3a-
KOHHE TIPUBIACHEHHsSI 0CO000I0 3HAWJEHOTro ad0o 4y)XOro MaifHa, 1o
BUTIAJIKOBO omMHMIIOCS y Hel (cT. 193); nmpuabanus, oTpuManHs, 30e-
piraHHs um 30yT MaifHa, OJEPKAaHOTO KPHUMIHAIBHO TPOTHIIPABHUM
nuisixoM (ct. 198), He HanekaTh 10 BUAIB BUKPAJCHHS MaifHa 1 BXOIATh
JI0 OKpEMOi TPYIH 3JI0YMHIB MPOTH BIACHOCTI — OOCPHEHHS HA CBOIO
KOPHCTh MaliHa, SIKe HE € YyXKUM (HIYMMHUM), M03asK 1Li 3JI0YMHH, B
T. 4. BUKPaJICHHsI BUKPAJIEHOI0, Ha IPOTHUBArY KPaai’KKH, IPUBIACHEH-
H$1, P0300}10, IIaXpaicTBa TOIIO, HE € BUWIyYCHHSM MaiiHa y BIACHUKA 1
HE CHpUYNHSE oMy MaTepianbHOi mKoau. [IpeaMeT mux 37104MHIB BKe
OyB BWIy4eHHWH, MaTepianbHi 30UTKH BKe OylM CIpUYHMHEHI, HecTa-
ya MaTepiallbHUX I[IHHOCTEH BKe yTBOpHWyacs, 1 1ie OyJ0 BUWHEHO HE
cy0’eKTOM IHX IiHi, a 0c000F0, TKa BUKpaJia y BIaCHUKA a00 BTpaTHIa
e MaiiHo. OOepHEHHS TaKOTO MaifHa Ha KOPUCTh OKPEeMHX 0cib € cyc-
MJIbHO HEOE3MEYHUM JISIHHSAM, BIJIIOBIIAIbHICTD 3a sike Tpeba mepe-
OaunTH Oe3rnocepeHb0 B KOHKPETHIH cTaTTi KpuMiHambHOTO KOJeKey
VYkpainu.

Takuit miaxix 10 NPUBJIACHEHHS BXKE BHJIYYEHOI'O MaiiHa Jla€ Imijl-
CTaBH TIOCHJIMTH TIPAaBOBUH 3aXHCT OCI0O Ta CyCHiJIbHUX 1HCTUTYTIB
IOPUIUYHUMHA HOPMAaMH, SIKi IMiACHIIOIOTHCS MOPalbHUMH HOPMaMHU
CYCHIJIBHOTO OYyTTSI, 1110 Ba>KJIMBO B yMOBAX BiliHH, sIKa OXOIUJIA OLIBIIY
YacTUHY TepuTOpii YKpainu.

1. HaBpoupkuit B. O. Hackpi3Hi KpuMiHaJIbHO-IIPABOBI MOHATTS. [0 pokig
yyunnocmi Kpuminanonozo kooexcy Yxpainu: npoonemu 3acmocysanis, yOocKko-
HaneHHs: ma noOAIbuol 2apMOHI3ayii i3 3aKOHOOABCMBOM €6PONEUCLKUX KPATH.
Marepialyu MiDKHAp. HayK.-IPakT. koH(., 13-14 sxoBr. 2011 p. / peaxom.:
B. S. Tamiit (ronos. pen.), B. I. bopucos (3act. ronos. pen.) Ta iH. XapkiB:
IIpaBo, 2011. C. 73-77. 2. IIpo cynoBy NpakTHKY B CIIpaBax Mpo BUKPAJACHHS Ta
iHIIIe He3aKOHHE TIOBOKEHHS 31 30po€to, 60H0BMMH MTpHIIacaMy, BHOyXOBHMHI
pEUOBHHAMH, BHOYXOBHMH IPUCTPOSMH YM PaJiOaKTHBHUMH MaTepiajamH:
ITocranosa Ilnerymy Bepxosroro Cyny Ykpaiau Big 26 kBitTHs 2002 poky Ne 3.
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URL: www.scourt.gov.ua. 3. IIpo cynoBy npakTHUKy B CIpaBax Mpo 3J0YUHH Y
cthepi 00iry HapKOTHYHHX 3ac00iB, ICHXOTPOITHUX PEUOBHH, iX aHAJOTiB abo
npekypcopiB: I[locranosa [Tnenymy BepxosHoro Cyny Ykpainu Big 26 KBITHS
2002 poky Ne 4 (i3 3MiHAMH, BHECCHMMH 3TiTHO 3 MOCTaHOBOWO Ilnenymy
Bepxosroro Cyny Vipainu Bix 18 rpymas 2009 poxy Ne 16). URL: www.scourt.
gov.ua. 4. IIpo cynoBy NpakTHKY y CIpaBax IPO 3JI0YMHU MPOTH BIACHOCTI:
[ocranora Ilnenymy Bepxornoro Cymy Ykpainu Bix 6 mucronana 2009 poxy
Ne 10. URL: www.scourt.gov.ua. 5. KpuMiHaibHU# Kolekc YKpaiHu: 3akoH
Vkpainu Big 05.04.2001 Ne 2341-II1. URL: https://zakon.rada.gov.ua/laws/
show/2341-14#Text.
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Samorokov Valentyn. Classification of criminal offenses against property:
problems and solutions

Based on the legal features of the subject, abduction is a criminal offense,
the object of which is the right of ownership.

Taking into account the object and legal features of the object of abduction,
the question arises of how to qualify the abduction of the stolen property, when
a person steals property from someone else’s possession knowingly knowing
that it was obtained criminally, for example, it was stolen and the owner of this
property is neither its owner nor its legal acquirer. In practice, this issue is
resolved without any problems — according to the relevant articles of the
Criminal Code, depending on the method of abduction (Article 185 — Theft,
Article 186 — Looting, Article 187 — Robbery, Article 189 — Extortion,
Article 190 — Fraud). But does this practice correspond to the theoretical
principles of criminal law? The abduction of the abducted cannot be considered
as such a crime. Abduction is characterized by encroachment on an object as a
right of ownership. In our case, damage to the object is not caused, as this right
(property right) was violated by a person who previously stole this property. The
following actions taken with respect to such property do not encroach on the
right of ownership and therefore cannot be considered as an abduction.

Similar actions, which are enshrined in Chapter 6 of the Criminal Code of
Ukraine «Criminal Offenses Against Property», such as: illegal appropriation by
a person of found or someone else’s property that accidentally ended up in his
possession (Article 193); acquisition, receipt, storage or sale of property
obtained by criminally illegal means (Article 198) do not belong to the types of
abduction of property and are included in a separate group of crimes against
property — the conversion to one’s own benefit of property that is not someone
else’s (nobody’s) as these crimes, including the abduction of the abduction
property, as opposed to abduction, embezzlement, robbery, fraud, etc., are not
confiscation of property from the owner and do not cause him material damage.
The object of these crimes has already been removed, material damage has
already been caused, a lack of material values has already formed, and this was
not committed by the subject of these actions, but by the person who stole from
the owner or lost this property. The transfer of such property to the benefit of
individuals is a socially dangerous act, responsibility for which should be
provided directly in a specific article of the Criminal Code of Ukraine.

Such an approach to the appropriation of already confiscated property
provides grounds for strengthening the legal protection of individuals and
public institutions by legal norms, which are reinforced by moral norms of
social existence, which is important in the conditions of the war, which has
covered most of the territory of Ukraine.

Key words: criminal code, cross-cutting criminal and legal concepts,
abduction, «abduction of the abducted».



