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AOYANbHA NMPUPOLA MNMPABA:
KPUTUYHUU BUMIP B YMOBAX BINHU

Tlokazano, wo 63aemo0ist npasa i Mopaii, K i 6IAOHO20 I I0eANbHO20 6 KOH-
CIMUMYYTTTHOMY, MIJHICHAPOOHOMY MA AOMIHICMPAMUBHOMY NPAGI, € HAO38UYAL-
HO 8AJNCIUBOI0 NPOOIEMOIO I0PUOUYHOL HAYKU, KA nepebysac ni0 NOCmitiHum
BNIUBOM KOMYHIKAMUBHOI, eKOHOMIUHOI I coyianvHoi CKAado8ux 2nobanizayii.
3 0ensady Ha ye sunukae nompeda uIMuU 30 MeXNCi IPUOUUHO20 NO3UMUBIZMY T
meopii npupoonoeo npasa. Aemop 00800umv, WO NPOGIOHUMU TOPUCTAMU
3anponoHosana Gopmyna oyarbHo20 npPasa 0Ae MOXCIUBICMb UPIUUMU HU3KY
AKMYAnbHUX NUMAHb 308HIUHIX | 6HYMPIWHIX 6IOHOCUH, WO 6KPATl BAICTUBO 8
YMOBAX NOCMIUHUX GIUCLKOBUX KOHGIKMie ma eitnu, 5Ky po3e’szana Pocis
npomu Ykpainu.

Knwuoei cnosa: wopuduunuii no3umugizm, npupoore npaso, 0yaibHa npupo-
Oa npasa, aominicmpamugne npago, AOMIHICMpamueHa ICmuyis, npagosa 2io-
banizayis, 3aK0H00as4a OIIbHICIb 6 YMOBAX GIUHU.

Kafarsky Volodymyr. Dual nature of the right: a critical dimension in the
conditions of war

In this regard, leading lawyers proposed a formula of dual law, which makes
it possible to solve a number of topical issues of external and internal relations,
which is extremely important in the conditions of constant military conflicts and
the war waged by Russia against Ukraine.

The interaction of law and morality, as well as the connection between the
powerful and the ideal in constitutional, international and administrative law,
is an extremely important problem of legal science, which is also under the
constant influence of communicative, economic and social globalization. Once
again there is a need to go beyond legal positivism and the theory of natural
law.

Key words: legal positivism, natural law, dual nature of law, administrative
law, administrative justice, legal globalization, legislative activity in conditions
of war.
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CyuacHi aucKkycii 3 iHTErpajJpHOTO IPAaBOPO3YMIHHS IOCHIIMIN
yBary IOpuUcTiB 1 (itocodis mpapa 10 B3aeMO3B’SI3Ky MpaBa i MOpati,
npo mo nucaB Imanyin Kant. 3araneHa IucKyciiiHa CTpYKTypa mpaBa
i MopaJi no3Bonmia Xpuctiany Anbpopexy i Podepry Anekci BUIIIUTH
3arajgbHi MOMEHTH JUIA WX JIBOX c(hep cycniibHOTO KUTTA. B Ykpaini
ui nuranHs migasy B. b, Asep’snos, B. 1. ba6kin, A. B. 'aphuk,
A. A. Koznoseekuit, M. 1. Ko3roopa, 1. O. Kpecina, B. @. IToropinko,
M. I1. Pa6inoBuy, 1O. 1. Pumapenko, M. B. LIBik, 1O. C. lllemuyiieHko
Ta iH. AQMiHICTpaTHBHI peopMH, a THM OLIbIIE BiifHA, I pa3 mocTa-
BN TIepel] IOPUAMYHOI0 HAyKOIO, 30KpeMa KOHCTUTYLIHHUM, MiX-
HapOIHUM 1 aaMiHICTpPAaTHBHUM TIPAaBOM, MPOOIEMH CIIPaBETUBOCTI,
MOpaJIbHUX 00OB’SI3KIB Ta 0COOMCTOI BiJIOBIABHOCTI, sIKi TOTPeOy-
I0Th HEBIAKJIQJIHOTO 3aKOHOIaBYOI0 BUPIIIEHHS.

CyuacHuii eran mroOamizauii CycHiIbHUX BiJHOCHH, OCOOJHMBO B
YMOBax MMOCTIMHUX 30pOWHNX KOH(IIIKTIB, a Tenep 1 BiitHu Pocii mpotun
VKpainu, 3MyIIye Hac 3BEpPHYTH YBary Ha BIUIMB IPUHLUIY BEPXOBEH-
CTBa TIpaBa 1 HOTO MOPAJBHUX OCHOB Ha peai3allifo 3aJIeKIapOBaHUX
HapoJaMu Liyiell MikHapoaHoi Oesneku. Inean BepxoBeHCTBa mpaBa
BUMarae, o0 He TUIbKH MPEACTaBHUKH IMyOJIiYHOT B i1, a i HApOoIu
Oynu cy0’exramu ipaBa. Lle o3Havae, o npiopuTeTHUM B yCiX chepax
CYCHIUIBHUX BIJTHOCUH Ma€e OyTH MiXXHapOJHE MpaBo, a He CaMOyIpaB-
cTBO. UM HE OCHOBHOIO NTPOOIEMOIO BUPILLIEHHS [IbOTO IUTAHHS € JIeTi-
TUMHICTh NIPaBa Ta peajbHi, a He 3aJeKJIapOBaHi BIIHOCHHH MiX Ipa-
BOM 1 MOPaJbHUMH NPUHLMIIAMHY, 3 SKUMH CHUIBHOTH BCTYNAaKOTh a00
BCTYIHJIM y B3a€EMOJIIIO 3 Cy4YacHUM CBITOM. BiAmoBinaiouu Ha HBOTO,
MPaBO3HABIII 3MYIIEHI 3BEPHYTHCSA 0 i7€aTbHOr0, ad0 KPUTHYHOTO,
BUMipy npaBa. Ha macts, sk kaxyTb ¢inocodu, st Toro, moo mizHatiu
JIeTTo, He TIOTPIOHO 3HATH BCE, JOCTATHHO BU3HAYUTHCS 3 TIFOUOIO CHC-
TEMOIO KOOPJIUHAT.

Hwuni CcBiTOBiI TPOMAACHKOCTI CTa€ 3pO3yMiJo, IO 3arajabHO-
NPUAHSTI TPUHIUNN TpaBa MOTPIOHO 3axXHUILATH HE TUIBKU IOPHINY-
HUMH HOpPMaMmH, a ¥ MOpaJbHO BHUIPABJAHUMH MOTPEeOAMH JIFOJMHH,
Harii Ta nepxasu. JleBing Xenn BUAIINB BiciM IPUHIUIIB, SKi, HAa HOr0O
JTYMKY, YTBEP/IKYIOTh PiBHE 3HaU€HHS KOYKHOI 0COOMCTOCTI «B MOpaihb-
Hill IapHHI BChOTO JFOACTBa»: 1) piBHI I[IHHOCTI i TiHICTH; 2) aKTHUB-
Ha Jis1; 3) mepcoHalbHI BIAMOBIAAIBHICTH 1 MiA3BITHICTB; 4) 3roja;
5) KOJNEeKTUBHE IPUHHSATTS PillIeHb 3 MyOIiYHUX TUTaHb 33 JOMOMOTOO
MPOIIEYP TOJOCYBaHHS; 6) BKIIOYEHICTh 1 CyOCHIIapHICTh; 7) 3aro0i-
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TaHHS CepHO3HIN MIKOMI; 8) MOXIJIMBICTD MIATPUMKH. 3a3Ha4dCHI IPHUH-
[IUITHA CTAHOBIISITH OCHOBY CyYacHOTO HAIlIOHAILHOTO i MiYKHAPOJIHOTO
npasa [1, c. 155].

Hesin Xenn, FOpren ['abepmac, Ipuc FOur Ta @panmick Jlamonra y
cBoix momnosinax Ha XXII BececBiTHbOMY KOHTpeci 3 (inmocodii mpasa
Ta comianbHOi (imocodii «IIpaBo 1 crnpaBeIMBICTh B IIOOATBHOMY
cycminbeTBi» (24-29 tpaBHs 2005 poxy) Aamu 3po3yMiTH, IO CHOCiO
penpe3eHTalii piBHOTO MOpPajJbHOIO CTAaHOBHINA BCiX 0O€3 BUHSTKY
JIIOICH, 1X BUMOTH PiBHOI CBOOOIM 1 (hOpMHU MPABIiHHSI MAIOTh CITHpa-
THUCSI HE TUTbKM Ha NPUHIIMITY NpaBa, a il Ha MOpajbHI HOPMH OYTTS B
Cy4acHOMY TJIOOATEHOMY CBITi. 3p0o3yMmiNo, i 1Ie MU OaguMo Ha TIPH-
Kkianai YKpainu, HaCKiJIbKH BasKJIMBOIO € MOTpeda 00TpyHTYBaHHS HOBHX
KOHIICTIIIiM BiAIMOBINATHLHOCTI, B3AEMOITIATPUMKH Ta PO3YMIHHS OIHMH
oxnoro. Taki koHuenuii, Ha AymMKy Ipuca FOHra, MaroTh BinnoBigaTtu
CydJacHii MOJENi CYCIJIbHUX BIHOCHH, 1€ OCOOMCTOCTI, SIKi CIpHSI-
I0Th MpOLecaM, 110 MOPOIKYIOTh HECIIPABEAUBICTh, «HECYTh BiIIO-
BITaNTbHICTh 32 BHIPABICHHS I1i€l HecmpaBemmuBocTi» [1, ¢. 158]. La
pobiema 3asBIsie Ipo ceOe He TIIbKU B 30BHIIIHIX, a H Y BHYTPIIITHIX
BiJHOCHHAX. 30KpeMa, YKpaiHa B yMOBax BiiHH 3MyllleHa MpUHAMAaTH
3aKOHH, 1110 0OMEXYIOTh ITPaBa i CBOOOAN JTIOAWHU Ta ITOCHITIOIOTH aBTO-
pUTapHUI TUCK Ha CYyCHiJbCTBO. Jl0 HUX MOXKHA BiJfHECTH 3aKoH YKpa-
inu «lIpo 3arBepmxennsa Ykasy [lpesunenrta Yipainu «IIpo BBeaeHHs
BOEHHOTO CTaHy B YkpaiHi» [2], Yka3 [Ipe3unenta Ykpainu «I1po yTBO-
peHHsl BilichKOBHX aaMiHicTpamii» [3], 3akon Ykpainu «lIpo 3axwmcr
IHTEpeCiB Cy0’€KTIB MOJaHHS 3BITHOCTI Ta IHIIUX JOKYMEHTIB y TIEpioJ
Jlii BOEHHOTO CTaHy abo cTaHy BiftHW» [4] Ta iH.

[lepeocMuciieHHs TipaBa MOXKIIMBE TO[1, KOJIM BOHO CITUPAETHCS HA
00’ €KTHBHY OIIIHKY CYCIIUTEHUX SBHIII, aHATITHIHY, HOPMATHBHY 1 KPH-
TUYHY IOPHUCIIPYACHLII0, MOOKE PO3YMIHHS IICUXOJIOTTYHOI Aii HOpM
TpaBa Ha CYCITUIBHE XUTTS Ta BIACTHBI MOMY MyXOBHI Ta MOpalbHI
MPUHIMIIN B3a€EMOBITHOCHH. Take IOpUIMYHE OCMHCICHHS YCKIIAIHS-
€THCSI THM, 10 OOTPYHTYBaHHS MOpaJTi, 5K 1 11 CHpUAHSATTA, HE 3aBXKIN
MOKHA TIEPEHECTH Ha HOPMH TIpaBa, a TUM OiJbllle HAa YMHHE B KpaiHi
3akoHOAaBCTBO. [lo-mepmre, ToMy, 110 MpaBO KOXKHOT KpaiHM oOMexe-
HE MEBHOIO KYJIBTYPOIO; MO-ApyTe, CUIBHOIO BEPCier0 coLiaibHOI Te3H,
110 YTBEPIDKYE JCTEPMIHOBAHICTh IMpaBa COIIAbHUMHU JHKEPEIaMu;
MO-TPETE, BUKJIIOUEHHSI BUMOTH IIPABUIBHOCTI 3 XapaKTEPUCTHKH MPHU-
poau mpasa (1715 TO3UTHUBI3MY ) Ta BKIIFOYEHHSIM BHY TPILIIHBOTO 3B’ SI3KY
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BJIQJIHOTO ¥ i/IealbHOTO BHMIpiB TpaBa (Ui HEMO3UTHBI3MY). TyT Mu
MIXOAMMO JI0 TOro, 110 PoOepT AJiekci Ha3UBae JyallbHOK TPUPOJIOD
mpaBa, TOOTO TIpaBa, siIKe BKIIOYAE B cede sK peanbhe, abo QaxTHy-
He, TaK 1 ieanbHe, a00 MopalbHe, oro po3yminns. «lIpaBo, — mume
BiH, — BUCYBa€ BUMOI'Y Ha IIPAaBWIbHICTb, sIKa Nependavae i BUMOTY
Ha MOpaJibHYy mpaBwibHICTEY [1, ¢. 307-308]. HuHi Ha npaBWIBbHICTH
IOPUINYHUX DillleHbh BIUIMBAE KOMYHIKaTHBHA, EKOHOMIYHA 1 COIliab-
Ha CKJIZOBi I100aji3alis, o JHIIe YaCTKOBO CYIPOBOMKYETHCS BiJl-
TTOBITHOIO TIPAaBOBOIO TyoOamizariero. OCTaHHIM 9acoM HarOJIETIIHBO
3ByYNTh BUMOT@ BPETYIIOBaHHS MPOLECIB I100ami3alii «KepiBHUMI»
HOpMaMH, SKi MarOTh OyTH 0OOB’SI3KOBUMH IIJIST BCIX 1 HEYIIEPEIKECHO
3aCTOCOBYBATHCS BiANIOBIIHUMHU opranamMu. Lle 3Ha4H010 Mipoto cTocy-
€TBLCS HE TUTBKU MIKHAPOIHOTO, a ¥ aAMiHICTPaTUBHOTO TIpaBa.

BBaxxaemo 3a HeoOXiaHe 3BepHYTH yBary Ha Te, LIO TakKi Xk, ado
OnMu3bKi A0 HHX, TPOOIEeMH pO3MIsIaiM YKpaiHChKI TPaBO3HABII
A. 1. €nictparos, O. C. €stuxies, B. JI. Kob6anescbkuii, b. O. Kucrsi-
kiBcekmif, M. 1. JIazapenko, M. M. LluroBudy, [5, c. 286-599], B Ham
yac — B. b. ABep’siHoB, O. M. Anapiiixo, 1. O. Kpecina, 1O. I. Pumapen-
ko, B. B. IIgerkos, 1O. C. lemirydenko Ta iH. [6, c. 355-413].

VY mpamsx yKpaiHChbKHX Y4YEHHX, SKi COpMyBajau CBOE OadeHHs
IOPUIMYHOI HayKH Ha modarky XX cT., BiIOymacsi ocTaroyHa TpaH-
chopmartisi momnineichbKoro mpaBa B aaMiHiCTpaTHBHe mpaBo. Ha ix
NepeKOHaHHS, TOJilEeHChKe MPaBo — Iie NPaBO «CHIIBLHHUX», MPOBIA-
HUX Cy0’€KTIB, SIKi HE KEPYIOTHCS HOPMaMH 3aKOHY Ta Mopauti. AJIMiHi-
CTpartuBHe mpaBo, — BBaxkae B. JI. KobGaneBchkuii, 3aknanae B OCHOBY
B3aEMOBITHOCHH MiXX OpraHaM{ Iep>KaBH 1 TPOMAaIsSHAMH IPHHIIHIT
3aKOHHOCTI, JUIsl SIKOTO JiSUTBHICTB aaMiHicTpalii BKe He € ceporo ix
BJIaCHOTO po3cynmy. KokHMiA akT amMmiHicTpallii, HarojJomrye BiH, Mae
OyTH peraMeHTOBaHUI 3aKOHAMH, a TPOMAASHUHY Ma€ HaJaBaTHCS
TIeBHUI 00CcAT 3ac00iB, 32 MOTIOMOTOIO SIKUX TapaHTYETHCS HEIOTOP-
KaHHICTh HOTO TpaB Ta iX 3aXHMCT y pa3i HopyleHH 3 OOKy aaMiHi-
cTpamii. PermamenToBaHe HOpMam# aJMiHICTPATHUBHOTO IpaBa «BHY-
TpILIHE YIpaBIiHH) OyIy€eThCs He Ha CyO’ €KTHBHIHN BOM, a Ha 171l Tak
3BaHMUX «Cy0’ €KTUBHO-MyONMIYHMX MpaB rpoMazasa». Tomy B. JI. Koba-
JIEBCHKUI HPUXOAUTH 10 BUCHOBKY, 1O Oy/ab-sika raiys3b aaMiHicTpa-
TUBHOI (yNPaBIiHCHKOI) JisUIHOCTI, HE3BAKAIOUM HA PI3HOMAHITHICTh
KOHKPETHHX Mii, HeMHHYyY€e BUSBISIETHCS B IEBHUX (opMax Biagapro-
BaHHA. 30KpeMa, HOPMAaTUBHHX aKTaX; IHAWBIAyaIbHUX aKTax; Mmyoiid-
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HO-TIPABOBUX JIOTOBOpAaX; MaTepiaJibHUX OTepallisx ajMiHicTpamii Ta
MPUBaTHO-NIPABOBUX YroAax aiMiHicTpauiil. Peamizamis Takux akTiB i
JIOTOBOPIB MOYKJIMBA 3a YMOBHU BIJMOBIIHOTO CylIounHCTBA [7, ¢. 527].
Tomy BiH, a 3romom i O. @. €BTiXi€B, TIPOMOHYE TaKy KiIachudikarlito
aJIMiHICTpaTUBHUX aKTiB: 1) aKTH HOpPMaTWBHI; 2) iHWBIAyaJIbHI aKTH;
3) ropuanMYHI aKTH, K BIIHECEHI IO CyI0BOI misibHOCTI [8, c. 472].
AJMiHICTpaTHBHA FOCTHUIS, Ha iX IMEPEKOHAHHS, € BAKJIMBUM eJie-
MEHTOM TPABOMOPSAKY, IKHIA pO3paxOBaHUH Ha Te, MO0 3yNMUHATH il
CITy’)k00BHX 0Ci0, AKi MOPOIKYIOTH HectpaBeaauBicThb. A. 1. €micTpa-
TOB HAroOJIOIIY€ Ha TOMY, 1110 «aMiHICTpaTHBHA IOCTHULIS 00epirae rpo-
MaJIsH Bl HENPUEMHUX HACIIIKIB HEIIPABOMIPHUX aKTiB yIPaBIiHH»
[9, c. 579]. BucuoBku A. I. €micTtpaToBa BKpail BaKIUBI IJIS CITUTE-
HOT, B SIKUX <JTIO/INHA, YCBIJOMHUBIIINA CBOIO O€3yMOBHY I[iHHICTh, HAMa-
TaeThCsl CTaTH HOT0 3aKOHOMY, TOOTO BUHUKAE Oe3MocepeHii 3B’ 130K
MK IPaBOCBIAOMICTIO IPOMA/ISIH 1 3aKOHOJJABYOI0 TBOPUICTIO B KOHCTHU-
TYHiHHINA AeprKaBi.

[IpoTe mapnamMeHTChKa iCTOPIs, 110 CTOCYETHCSA M YKpaiHH, HAIoB-
HEHa HEMOIYISIPHUMH, a TO i KOPUCIMBUMHM 3aKoHaMu. YacTo mapina-
MEHTChKa [IisJIbHICTh Tapaji3oBaHa HEIMiITOTOBJICHICTIO JICIyTarTiB,
CMOTBOpPEHA MaxiHAIliIMH M yrojgaMu BOXKIIB KOHKYPYIOUHX TapTii,
0 BUKJIMKAE B HACENCHHsS HE TUTbKW 3HEBAXKIUBY OalmayXicTh, a U
npsMy BOPOXICTb [9, ¢. 579]. OguuM i3 NpUKIaaiB TAKUX 3aKOHOAAB-
YUX IHII[IaTUB € HEIIOJaBHO OOTOBOPIOBAHMI MPOEKT 3aKOHY YKpa-
ian «llpo BHeceHHs 3MiH 70 cT. 22-1 CraTyTy BHYTpIIIHBOI CIyXOu
306poitanx Cun Ykpainu 1momo 3a0e3neueHHsT MOXITHBOCTI TTPUITHHCH-
HSl KPUMIiHAJIBbHUX NPaBONOPYILEHb B YMOBAaX OCOOJIMBOTO IEPIOLy».
MeTo10 3aKOHOIPOEKTY, SIK 3a3HAYAETHCS Y MOSICHIOBAIBHIH 3aUCIi 10
HBOTO, € «BU3HAYCHHS 3aKOHOMABYOTO MIATPYHTS JJI peatizariii MoxX-
JUBOCTEH MPUNHUHATA KPUMiHAJIbHE MPABOIOPYIICHHS, SKE ITiaaae
MiJ] 03HAKKM KPUMiHAJIBHOTO MPAaBOTIOPYIICHHS, TIOB’3aHOTO 3 HETIOKO-
POIO, OTIOPOM YU MOTPO30I0 HAYAIBHUKY, 3aCTOCYBaHHSIM HACHIILCTBA,
CaMOBUIBHHAM 3aJIUIIECHHAM OOHOBHMX ITO3MIIIA Ta BU3HAYECHHUX MICIH
JACIOKaril BIHCHKOBUX YacTWH (ITiIPO3MALTIIB) y pailoHax BUKOHAHHSI
0OOMOBMX 3aB/IaHb, TA SIKE BAMHSIETHCS BIICHKOBOCITYKOOBIIEM B YMOBaxX
BOEHHOTO CTaHy 4 00#OBili 00CTAaHOBIII, 3 METOO 3aTPUMAHHS TAKOTO
BilicbKOBOCITyk00BI1s» [10].

Jns nocsirHeHHsT BKa3aHOI METH Y 3aKOHOTIPOEKTI MTPOMOHYBAIOCS
BHECTH 3MiHU JI0 CT. 22-1 CraryTy BHYTpilIHBOI ciry»)0u 30poriHux Cui
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Vkpainu, 3atBepmxenoro 3akoHoMm Ykpainu «IIpo CratyT BHYyTpiw-
HBOI ciry:x0u 30poitnux Cun Ykpainn» (zani — CraTyT), Ta BCTaHOBU-
TH, 110 Y 00¥OBIl 0OCTaHOBIII KOMaHIUP (HAYaJIbHHUK) MOXE 3aCTOCY-
BaTH 3000 UM BiJATH IiAJICTIINM HaKa3 Mo ii 3aCTOCYBaHHS, SKIIO B
IHIIAIA CTI0CI0 HEMOXKIIMBO MPUIIMHUTH KPUMiHAJIhHE TIPAaBOTIOPYIIICH-
HS (TIpY IOMY HE BHKJIIOYAIOUYM MOKIIUBOCTI 3allOisIHHSI CMEPTi Bild-
CBKOBOCIYKO0O0BIII0). B IKOCTI OOTpyHTYBaHHS 3aITPOTIOHOBAHKX 3MiH Y
MTOSICHIOBAJIBHIN 3aIUCITi BKA3y€EThCS Ha Te, MO TakKi 3MiHH 10 CT. 22-1
CratyTy BHYTpilIHBOI City’k0u 30poiinnx Cuin YkpaiHu «3abe3rneqarsb
MOKJIUBICTh TPUMMHEHHS KPUMiHAIBHUX TPaBOMOPYIIEHb B YMOBAxX
0COOJIMBOTO TIepioAy 32T MOCHIICHHS CIIPOMOYKHOCTEH MPUIHHSATH
KpUMIiHAJBbHI TIPaBOTIOPYIIIEHHS, BYMHEHI BIHCHKOBOCITY)KOOBIIMU B
yMoBax 30poiiHoi arpecii Pociiicekoi denepartii» [10].

Brim 3actocyBanHs 30poi MOBUHHO OyTH OOYyMOBJICHO INEBHHUMU
0o0CTaBMHAMH Ta BHKOPHCTOBYBATHCS JIMIIC Y THUX BUIAJIKaX, KOJIH B
IHIUH CIoci0 3amo0irTM HETaTUBHUM HACIHiIKaM HEMOXIJIHBO (IIHB.
ct. 38 KpuminansHoro kogekcy Ykpainn) [11]. € Hag anM rmogyMaT e
i ToMy, 10 TIOAIOHI NMPUKIIAJN TaKOi 3aKOHOJIABUOI JTiSUTPHOCTI JTal0Th
MiICTaBM CTBEP/DKYBATH: B HAIIOMY CYCIIJILCTBI NMPaBOBa KYJIbTypa
30pi€HTOBaHAa Ha COIliabHI BITHOCHHH 1 HE Ha BHYTPIITHIA CBIT JIFOIH-
HU, KU MaB O OyTH obeperom st BChoro Hapoxy. llpasa moanan
MaroTh OyTH HE MEHII BarOMUM YMHHHKOM y NPHUUHATTI MOJITHYHHX
pillieHb, HIXK €KOHOMIYHA BUroja uu Oe3reka. Takui mijaxix moTpioHoO
BUKOPUCTOBYBATH HE TIIbKH y BHYTPIIIHIH, a i y 30BHIIIHIN TOMITHIIL.

[llomo 3akoHOMABUMX IHIIIATHB, TO BapTO Haramath cioBa Kapma
¢on CaBuHbi Npo Te, IO MPAaBO BUHHUKIIO CEpE] JIIOICH 1 3pocTae K
»kuBUH oprani3zm. Koiu x Biajia He B 3M031 CTBOPUTH 3arajibHe MPaBo
IUTSL IEP>KaBH, TO 1€ 3aBJaHHS MalOTh B3STH Ha ceOe yHiBepcuTeTH [12].
3 Li€I0 TYMKOIO MOXKHA TIOTOIUTHUCS, aJie 32 YMOBH, 110 BY3iBChKi BUEHI
MOBHICTIO BIIKMHYTh JOTMH PaJSTHCHKOTO TpaBa i TIIMOOKO MPOHUK-
HYTh y pealibHy, a He cdaibcrudikoBaHy iCTOPIiIO 1, HAPEIITi, AATYTh
BIJIMTOBIIb HA TUTAHHS, XTO MU, SIK 3aXUCTUTHU JIFONUHY, SIK 3aKPIATH il
000B’s13k1? Li muTaHHS B yMOBaX BiffHH MOCIAfOTh TIEPIITOPSTHE MiCIIe
y TIOIIYKY iIGHTUYHOCTI, CAaMOOpTraHizailii Ta camomnizHaHHs. BoHwu, sk
0aurMo, aKTyasbHi He TUNbKM A7 YKpaiHu, a if kpain €Bpon, sSKi Tex
3yCTpIIKCS 3 BUKJIMKAMH, Ha SIKi HEMae aJieKBaTHUX BiAMoBineit. Tomy
CydacHa IOpHIMYHA HayKa CXMJIIETHCS O BUPIMIEHHS LUX IpoliiemM
Ha OCHOBI «JenioeparuBHOI qemMokparii» [13, c. 322]. bo He daxT, 1o
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MpoOIeMH, TIOPOKEH] BIHHOIO, HE BUKOPHCTAE HEA0OpOoUeCHa YacTH-
Ha TOCAJ0BIIB JJIsl TOCHIICHHS aBTOpUTapHOi popMu mpasiinHs. Taki
CIpOOH TEOPETHKH MpaBa HA3BAIN «HETATHBHOIO (DYHKITIEIO», KOTPA, SIK
TIPaBUIIO, 3MIHCHIOETHCS OPTaHI3aIlisIMHA, [0 Ha3UBAIOTHCS TMOJIIIET0. 3
IHIIOTO OOKY, 10 TaKuX Jid MOXKe 3BepHyTHCS ¥ omosuitis. Jlopedro
3ayBakKUTH, 110 B YKPaTHCHKil 3aKOHOTBOPUiH AISTBHOCTI HAMITHIINCS
TEHJICHIIIT 710 BIHOBJICHHS «IOJIIEHCHKOTO MpaBa». [0noBHe, 110 11e,
SIK 3ayBaKYIOTh YIOPSTHUKA I SITOTO TOMY «AHTOJOTIT yKpaiHCHKOT
IOPUINYHOI TYMKH», BiTOYBa€TbCsl HE Yepe3 NMPOTHCTaBICHHS iCHYIO-
4iif aIMiHICTpaTUBHO-IIPABOBIM Haylli, a y Mexax ii nmpeamera — uis-
XOM BHOKPEMJICHHS IHCTUTYTIB, TIOB’SI3aHUX 13 3aCTOCYBaHHSIM 3aXO/IiB
aaMIHICTPATHBHOTO MPUMYCY 10 YIACHHUKIB YIIPABIIHCHKUAX TTPABOBI-
HocuH [7, c. 27].

Taki mpouecu HalTh MiACTABH HAroJOCUTH: 11€HHO-TEOpEeTHYHA
craJyHa YKpaiHChKUX MPaBO3HABIIB CTBOPIOE J0JIATKOBI YMOBH IS
MOJIAJTIBIIIOTO PO3BUTKY KOHCTHUTYIIMHOTO, MIXHAPOMHOTO Ta aaMi-
HicTpaTuBHOTO mpaBa. Ha choromHi He BTpaTmiia CBOET aKTyaJbHOCTI
te3a B. JI. KobaneBcbkoro npo «HekoaudikoBaHe i po3cisiHe B 6araro-
YHCENbHUX 3aKOHOJABYMX aKTaX aJMiHICTpaTWBHE MPaBo, sIKe MOTpe-
Oye Ounple, HiXK Oyab-fKa rayry3b, IPaBOBUX HOPM, CHCTeMaTH3aIlii i
TEOPETUYHOTO BUCBITIEHH» [7, c. 24]. JleMOKpaTu4HO JeTiTUMiz0Ba-
HE 3aKOHOJABCTBO Pa3oM 13 KOHCTUTYLIHHUM HaINIOM MalOTh CTaTH
TOJIOBHUM 1HCTPYMEHTOM BHPIIICHHS LUX Ta iHIIUX MpOOJieM Jepika-
BOTBOPEHHS. Y IIbOMY KITFOUi HE MEHII BayKIIMBUM € BHCOKHI Tpode-
cioHaTi3M, BU3HAHHS Ta MOCTilfHA 0COOMCTA IMiATPHUMKA 3arajIbHOIO-
CBKHX I[IHHOCTEH, 110 3HaXOASTH BiOOpa)KEHHsI B MPaBi Ta Mopali,
apxeTunax JlyXOBHOI Ta IIPaBOBOI KYJIETYpU HapoOJy.

OTxe, CydacHHI eTan rrodaizalii CyCImiIbHUX BiTHOCUH, 0COOIH-
BO B YMOBax ITOCTIHHUX 30pOHHUX KOHQUIIKTIB, a Terep i BiitHU Pocii
npoTu YKpaiHu, 3MyIIye Hac 3BEPHYTH yBary Ha BIUIUB IPUHIIMITY BEp-
XOBEHCTBA MpaBa i HOro MOpaJIbHUX OCHOB Ha peaji3alilo 3a1eKiIapo-
BaHUX HApOJaMH I[iJIel MibkKHApOaHOT Oe3rneku. CBITOBA IPOMaJIChKICTh
TTOYNHAE PO3YMITH, IO 3aTAIbHONIPUIHATI TIPUHITUITH TIpaBa MOTPiOHO
3aXMIIATH HE TUIBKU IOPUINYHUMH HOPMaMH, a i MOpaJbHO BUIIPAB/a-
HUMH TIOTpeOaMu JIIOIUHHM, HaLlil Ta AepiKaBH.

Ha npuxmani VYkpainu Takok OayrMo, HACKIIBKH BaXKIIMBOIO €
nmoTpebda OOTPYHTYBaHHS HOBHX KOHIIEHIIH BiAIMOBINAILHOCTI, B3ae-
MO ITPUMKH Ta PO3YMiHHSI OAMH OJHOTO. Taki KOHIIeMIIii, Ha JTyMKY
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Cy4aCHHX YYEHHX, MarOTh BiJIMOBINaTH Cy4YacHI MOJeEINi CYCHiIb-
HUX BiJIHOCHH, JIe 0COOH, SIKi CIIPHUSAIOTH MPOLEcaMm, 10 MOPOIKYIOTh
HECIPABE/UINBICTh, HECYThb BIJMOBIJANBHICTh 3a BUITPABICHHS IIi€T
HecnpaBeunBocTi. [lepeocMuciieHHs mpaBa MOXIIUBE TOJ, KOJIM BOHO
CIIUPAETHCSI HA O0’€KTUBHY OIHKY CYCHUIBHUX SIBHII, aHATITHYHY,
HOPMAaTHBHY 1 KpUTUYHY FOPUCTIPYACHLIIO0, TTHOOKE PO3yMiHHSI IICUXO-
JIOT1YHOI J1iT HOPM TIpaBa Ha CYCIIIbHE )KUTTS Ta BIACTUBI HOMY JTyXOB-
Hi ¥ MOpaJbHI TPWHIMITA B3a€EMOBITHOCHH. Take IOPUAMYHE OCMIC-
JICHHS YCKJIaJHSIOTHCS TUM, 10 OOTPYHTYBaHHS MOpPaJIi, fK 1 ii cipuii-
HSTTS, HE 3aBKAM MOXKHA [IEPEHECTH Ha HOPMH IpaBa, a THM Oiblle
Ha YMHHE B KpaiHi 3akoHOAaBCTBO. [lo-mepiie, ToMy, 10 MPaBoO KOXKHOT
KpaiHn oOMeXeHe TMEBHOI0 KyJIbTYPOIO; MO-Ipyre, CHIHLHOIO BEPCI€I0
COIIaNIbHOI TE3H, IO YTBEPIKYE NETEPMIHOBAHICTh IMpaBa COIliallb-
HUMH JDKEpeJaMu; IMO-TPETE, BUKIIOUCHHS BHUMOTH MPAaBMIIBHOCTI 3
XapaKTEPUCTHKH MPUPOJHU TIpaBa (AJIsl TIO3UTHBI3MY) Ta BKIFOYCHHSIM
BHYTPIIIHBOTO 3B 53Ky BJIAJHOTO W i7eallbHOTO BHMIpiB TipaBa (s
HETIO3UTHBI3MY).

OcTaHHIM YacOM HaIOJICTIIMBO 3BYYHTh BUMOT'a BPETYIIOBaHHS IIPO-
neciB mobanizaiii «kepiBHUMI HOPMaMH, SIKi MaIOTh Oy TH 000B’ SI3KO-
BHUMH JIJIS1 BCIX 1 HEYTEPEIHKEHO 3aCTOCOBYBATHCS BIIOBITHIMH Opra-
Hamu. lle 3HauHOIO MIpOIO CTOCYETHCS HE TUTBKH MIDXHAPOTHOTO, a i
aJIMiHICTpaTUBHOTO NpaBa. BBaskaeMo 3a HEOOXi/IHE 3BEPHYTH yBary Ha
Te, 10 TaKi 5k, a00 OMU3bKi 10 HUX, MPOOIEMHU PO3MISAATN YKPaiHChKI
npaBo3HaBIll moyarky XX CT. 3aBIsIKH iM BiJIOyiacsi OCTaTo4yHa TpaH-
copwmaris momineicyrkoro mpaBa B aAMIHICTPAaTHBHE MTPaBo.

He Tinbku icropuky, a i IpaBo3HABLI HOBUHHI TOBHICTIO BIAKHHY-
TH 321/1€0JI0T130BaHICTh PAASHCHKOTO MpaBa 1 MTMOOKO MPOHUKHYTH B
peasibHy, a He chanbcuiKOBaHy ICTOPIIO 1, HAPEIITI, JaTH BiINOBIIb
Ha MMUTaHHS, XTO MU, K 3aXHCTUTH JIOIUHY, K 3aKPiMUTH 1 000B’SI3KH.
AJpKe 1l MHTaHHS B YMOBax BiHU IMOCI/IalOTh MEPIIOPSIHE MicIe Y
MOUIYKY iIGHTHYHOCTI, caMoopraHizanii i camonizHanHs. BoHu akty-
aJbHI HE TIJIBKY JUIs1 YKpaiHu, aje i Juis KpaiH €Bporu, SKi TexX 3yCTpi-
JUCS 3 BUKJIMKAMH, Ha SKi HEMae aJcKBaTHUX Bimmoimeil. Tomy B
IOPUIMYHIN HayIli i TOCTaI0 MUTaHHS PO HOBY IHTEPIIPETAIIIO €THO-
CTi, PIBHOCTI ¥ CHpaBeIMBOCTI, KOTPi, SIK BBa)KAIOTh MPOBIIHI BUEHI,
MOYKHA BHPIIIMTH Ha OCHOBI «JIeII0epaTuBHOI JIEMOKpATii». AJiKe He
¢axkT, o nmpobiaemMu, MOPOoIKeHi BiifHOI0, HE BUKOPUCTAE HeIOOpoUec-
Ha YacTHHA MOCAIOBLIB AJISI NOCUJICHHS aBTOPUTApHOI (OpMHU Ipas-
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miHHsA. Taki cipoOu TeopeTHKy mpaBa Ha3BaJIM «HETAaTUBHOK (DYHKITI-
€10%, 110, SIK TIPaBUJIO, 3IIMCHIOETHCS OpPraHi3allisiMH, 110 Ha3UBAIOTHCS
MOJIIi€r0. 3 1HIIOrO OOKY, 10 TAKUX Tl MOXKE 3BEPHYTHUCS i OIO3HUILIS.

Taki mpoliecu NarTh MiJCTaBU IIe Pa3 HATOJIOCUTH HAa TOMY, IO
1eliHO-TeOpeTHYHA CHaAIMHa YKPaiHChKUX MPAaBO3HABIIB CTBOPIOE
JIOJIATKOB1 YMOBH JUISI TIOJAJIBIIIOTO PO3BUTKY KOHCTHTYIIIMHOTO, MiX-
HApPOJIHOTO Ta aJIMIHICTPATUBHOTO TpaBa. AJXKe i ChOTO/IHI HE BTPATH-
JIM CBOET aKTyabHOCTI 3aCTEPEIKEHHS PO HEKou(iKoBaHe 1 po3cisiHe
B 0araTouncenbHAX 3aKOHOIABYNX aKTaX aJMIHICTPAaTHBHE MPABO, SKE
notpedye Oibiie, HiXk Oy/Ib-sAKa raimy3b, IPaBOBUX HOPM, CHCTEMaTH3a-
1Tii 1 TEOPETHYHOTO BUCBITIICHHS. J|eMOKpaTHIHO JICTITUMI30BaHE 3aK0-
HOJIaBCTBO Pa30M i3 KOHCTUTYLIHHUM HAIISAAOM MArOTh CTaTH TOJOB-
HUM IHCTPYMEHTOM BHPIIICHHS IMX Ta IHIINX MpoOIeM AepKaBOTBO-
peHHs. B 11bOMy miaHi He MEHI BaKITMBUM € BHUCOKHU IMpodecioHa-
J1i3M, BU3HAHHS Ta MOCTiifHA 0COOMCTA MIATPUMKA 3araTbHOIOICHKIX
[IHHOCTEH, 1110 3HAXOATh BiJIOOpakeHHS B TIPaBi 1 MOpali, apXeTUumax
JTyXOBHOI 1 TPaBOBOT KYJIETYPH HAPOLY.
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2010. 336 c. 2. IIpo 3arBepxenHs Ykazy [lpesunenra Yipainu «IIpo BBeneHHs
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OcHOBHBIE Hayala aJMHUHHCTPATUBHOTO TpaBa. AHMON02isd YKPAIHCLKOI 10pU-
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Ne 2341-I1I. URL: https://zakon.rada.gov.ua/laws/card/2341-14. 12. Aapnio,
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cmammi, ananimuuni oensiou, nepexaaou (2003-2010). Xapkis: IIpaso, 2010.
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Kafarsky Volodymyr. Dual nature of the right: a critical dimension in the
conditions of war

The current stage of globalization of social relations, especially in the
conditions of constant armed conflicts, and now Russia’s war against Ukraine,
forces us to pay attention to the influence of the principle of «supremacy of law»
and its moral foundations on the realization of international security goals
declared by nations. The world public is beginning to understand that generally
accepted principles of law must be protected not only by legal norms, but also
by the morally justifiable needs of a person, nation and state.

Using the example of Ukraine, we also see how important it is to justify new
concepts of responsibility, mutual support and mutual understanding. Such
concepts, according to modern scientists, should correspond to the modern
model of social relations, where individuals who contribute to the processes that
generate injustice are responsible for correcting this injustice. The reinterpretation
of law is possible when it is based on an objective assessment of social
phenomena, analytical, normative and critical jurisprudence, a deep
understanding of the psychological effect of the norms of law on social life and
the inherent spiritual and moral principles of relationships. Such a legal
interpretation is complicated by the fact that the justification of morality, as well
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as its perception, cannot always be transferred to the norms of law, and even
more so to the legislation in force in the country. First, because the law of each
country is limited by a certain culture; secondly, a strong version of the social
thesis, which affirms the determinism of law by social sources; thirdly, the
exclusion of the requirement of correctness from the characteristics of the
nature of law (for positivism) and the inclusion of the internal connection of the
authoritative and ideal dimensions of law (for non-positivism).

Recently, there has been a strong demand for the regulation of globalization
processes by «guiding» norms, which should be binding for everyone and
impartially applied by relevant bodies. This largely concerns not only
international, but also administrative law. We consider it necessary to pay
attention to the fact that the same or similar problems were considered by
Ukrainian lawyers of the beginning of the 20th century. Thanks to them, the
final transformation of police law into administrative law took place.

Not only historians, but also lawyers must completely reject the ideological
dogma of Soviet law and penetrate deeply into real, not falsified, history and,
finally, give an answer to the question: Who are we? How to protect a person?
and How to establish her duties? After all, these questions in the conditions of
war occupy a primary place in the search for identity, self-organization and self-
knowledge. They are relevant not only for Ukraine, but also for European
countries, which have also faced challenges for which there are no adequate
answers. Therefore, the question of a new interpretation of unity, equality and
justice has arisen in legal science, which, according to leading scientists, can be
solved on the basis of «deliberative democracy». After all, it is not a fact that
the problems caused by the war will not be used by an unscrupulous part of the
officials to strengthen the authoritarian form of government. Legal theorists
have called such attempts a «negative function», which is usually carried out by
organizations called the police. On the other hand, the opposition may resort to
such actions.

Such processes give reason to emphasize once again that the ideological and
theoretical heritage of Ukrainian lawyers creates additional conditions for the
further development of constitutional, international and administrative law.
After all, even today, the caveat about uncodified and scattered administrative
law in numerous legislative acts, which needs systematization and theoretical
clarification more than any branch of legal norms, has not lost its relevance.
Democratically legitimized legislation together with constitutional supervision
should become the main tool for solving these and other problems of state
formation. In this regard, high professionalism, recognition and constant
personal support of universal human values, which are reflected in law and
morality, archetypes of the spiritual and legal culture of the people, are no less
important.

Key words: legal positivism, natural law, dual nature of law, administrative
law, administrative justice, legal globalization, legislative activity in conditions
of war.



