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3APOOXEHHA YABNEHDb LLOAO AOBPOCOBICHOCTI
B PUMCbKOMY LUBINIbHOMY MNMPOLIECI

Ananizyemocsi kKonyenyiss 006p0OCoGICHOCMI 8 PUMCbKOMY YUBLILHOMY NpPO-
yeci. Poskpusaromvcs npupooa 006pocogichocmi 3 MOpai ma penieii, 63acmo-
38 830K 31 c1080M «008ipay. [Ipocniokogyemuvcs i uUHUKHEHHS Y (POPMYIAPHO-
My npoyeci ma 63a€MO0386 S130K 3 IHUUMU NPOYECYANbHUMU 3CO0AMU NPOMUOLT
HedobpocosicHocmi 6 npasi. 30MiCHeHO 0271510 CYUACHUX HAYKOGUX KOHYenyill
w000 3micmy ma poni 006pocogichocmi. 3a3Hauacmovcs, wo 36e0eHHs OCHOBHOT
POTi 00OPOCOBICHOCTT BUKTIOUHO 00 NPOMUOIL HeO0OPOCOBICHII NPOYECYaTbHIl
noeedinyi He 8i0N08idac GUHAUEHHIO 0OPOCOBICHOCI Y 0HCEPENAX PUMCHKO20
npasa. 3pobieHo BUCHOBOK, WO MepMiH «O00OPOCOBICHICMbY MAE WUPUIULL
inmezpayivinuil 3micm, KUl He Modce Oymu 36edeHutl mitbKu 00 NPOMuUCmas-
JIeHHSL HeO0OPOCOBICHOCMII.

Knrouosi cnoea: oobpocosicnicms, pumcvke npaso, pumcbKuil YugilbHUull
npoyec, n0308u 000poi cosicmi, HedOOPOCOBICHICTb.

Krasovskyi Oleh. The emergence of ideas about good faith in the Roman
civil process

The article examines and analyzes the concept of good faith in the Roman
civil process. The nature of the origin of good faith from morality and religion,
the relationship with the word trust is revealed. Its occurrence in the formulary
process and its relationship with other procedural means of combating bad faith
in law are traced. An overview of modern scientific concepts regarding the
content and role of good faith is made. It is noted that reducing the main role of
good faith exclusively to counteracting unscrupulous procedural behavior does
not correspond to the definition of good faith in the sources of Roman law. It is
concluded that the term good faith has a broader, integrative meaning, which
cannot be reduced only to the opposition of bad faith.

Key words: good faith, Roman law, Roman civil process, claims of good
conscience, bad faith.
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PO3BUTKY TaKHUX IOHSTbH, KaTEropiil i SIBUII — MEPLUIOPSIHE 3aBIaHHS
HayKoBIIiB. HeoOXiiHe 3BEpHEHHS 10 THX YaCOBHX BiJpi3KiB B icTopii
JIIOJICTBA, KOMH (POPMYBAJIHCS TEpII YABICHHS OO JOOPOCOBICHO-
CTi Ta 10OPOCOBICHOT IpoliecyanbHOl TOBeAIHKHY. Lle 3HOBY akTyaii3ye
Ba)KJIMBICTh BUBUEHHS 0araToi CriaJIluH1 pUMCHKOI IPaBOBOI TyMKHU Ta
3aKOHOJIABCTBA.

MeTo10 cTaTTi € 3’ACyBaHHS BUHUKHEHHS KOHIEMIIii 100pocoBic-
HOCTI B pUMCBKOMY TipaBi. J{J1s1 JOCSTHEHHSI METH JOCIHIPKEHHS CTaB-
JATHCS TaKi 3aBAAHHS: BH3HAUMTH JDKEpesia, 3MICT, XapaKTepHi O03Ha-
K1 Ta (QYHKLIT JOOPOCOBICHOCTI B PUMCHKOMY IIMBUTILHOMY TpoIIeci, a
TaKOX TIPOIIeCyaTbHi 3aC00H TOCATHEHHS TO0OPOCOBICHOCTI.

BuBueHHst 100OpOCOBICHOCTI SIK MPAaBOBOi KaTEropii, y TOMy 4YuCIi
il BUHUKHEHHS Yy PUMCBKOMY TIpaBi, JICTAJI0 BiOOpa)KeHHS y TIpa-
X TaKUX BITYM3HSHUX Ta 3apyOiKHHX ydeHux, sik O. O. laimymin,
C. B. I'ankesuu, C. A. Mypowmres, I. B. Hazaposa, 1. M. Illapkosa ,
@. I1. Hlynexenko, €. O. Xaputonos, ®. Minoune, M. DoiirT.

MeTo10/10TiYHOI0 OCHOBOIO CTAaTTI € CHCTEMa 3arajJbHOHAYKOBHUX
Ta CIeliajJbHO-HAYKOBUX METOJIB, a came: (OopMaabHO-JIOTiYHUM,
CTPYKTYPHO-(DYHKIIOHAJIbHUH, TE€PMEHEBTHYHUHN, ICTOPUYHHIA, MTOPIB-
HSUIBHO-TIPABOBUH METOAM, METOA TIyMAueHHS IPAaBOBUX HOPM, METO[
CHUCTEMHOTO aHaJIi3y TOIIIO.

[IpoBicHnkoM Kareropii moOpocosicHocTi (bona fides) € moHATTS
«fides», Mo mepekiagaeThes SIK Bipa, J0Bipa, YecTh. [lepBicHe cyc-
MIBCTBO SBISLIO CO00I0 CYKymHICTh poxiB. [1o cyTi, Kibka AecsTKiB
ciMeli mpsiMO 3aJieKalli BijJi KOPUTOBAHOCTI 1X JIiid, 3TiIHO 13 COIliaib-
HAMH POJIIMH, OOIITHKAMH TPUMATHCS Pa3oM, Ha BiTHOCHHAX CBIH -
9y)KUH, Jie WieH poay CpuiiMaBcs sIK JIOJMHA, Ha SIKY MOKHA TTOKJIac-
THCS (TOBIPUTHCS), a Ty)KHHENb PO3TVIAAABCS K BOpor. He BUMaaKoBo
y chinbHOTI Hamankis Pomyma, sika criowarky HamivyBasia 100 poxis,
HOHATTA OBIPH OAMH A0 OJHOTO, CHPUIHSTTS 4YJ€HA CBOTO POLY SIK
HE-BOpora, a piiHoro, 3HalIUIO BUpakeHHs y TepMiHi fides (moBipa,
Bipa), sIKWI 03HaYaB HE TUTHKU JIOBIpY PUMCHKOMY CyCIIITLCTBY, PUMy B
LiJIOMY, a i KOHKPETHiH 0cobi, Tpymni ocio.

Ha pannix eranax cTaHOBJIEHHS JepxkaBH 1 mpaBa CTapogaBHBOTO
Pumy ocoGnuBoro 3HauCHHS HAaJaBajoCs 3BHYASM, IO 3aKPIIUIIOBAIN
OaraTopiyHy ycTajeHy MPAKTUKY JKUTTEIISIIBHOCTI TpoMajau. 3BHyal
MpeaKkiB (mores majorum) Ta TPajuIlii YHACHTIJIOK iXHBOI BCEOIYHOT
MOBaru CTalTh MEPIIOOCHOBOIO PETYIOBAHHS CYCHUIBHUX BIJIHOCHH,



Yacmuna 1 o FOpuouuni nayxu 91
Ha ITiJICTaBi SKKX, B TIOIAJIIIIOMY Mil' BAHUKHYTH TEPMiH «I00pOCOBic-
HicTb» (bona fides).

AHani3yro4n 4acoBi MeXi BUHUKHEHHS TIOHATTS TOOPOCOBICHOCTI,
BapTO BPaxOByBaTH IOTEHIIIMHI jukepesa bona fides, a came: dopmy-
BaHHS IPETOPCHKOTO MpaBa Ta 3aCHyBaHHs I10CAJIU MIPETOpa Ieperpu-
HiB (242 p. 110 H. €.), SIKUi{, pO3IIIsIal0uy IUBLIBHI CIIOPH 1 HE 3HAXO/s-
YU [TPABOBOI ITiJICTaBH y KBIpUTCHKOMY TIPaBi i MpaBi Hapo/iB, Ha/1aBaB
CYIOBHH 3aXHCT, BUXOISYU 3 YSBJICHb PO CIPaBEIIUBICTD, 100POCO-
BICHICTB, YECHICTh, MMOPSAIHICTD, 3OPOBHUN TITy3M, TOOTO yCHOTO TOTO,
10 MOKHA 00’ €JIHATH TOHATTSIM «IIPUPOHE TipaBoy [1, c. 28-29], mio
€ TIPOSTBOM TIPHUPOTHO-TIPABOBOT KOHIIETIIIi1, @ TAKOXK MOSABY bona fides y
CKJIafi jus gentium.

VYce mie BimOyBanmocs Ha Tl 30UTBINICHHS W YCKIAQTHCHHS HE TUTBKH
TOPTiBENBHUX, a i CyCHIJIBbHUX BiIHOCHH, SIKi B)KE HE BIABAJIOCS Pery-
moBaTH 3a fgornomororo fides. BinOyBaeTscst popMyBaHHS IOPUIMYIHOTO
noHsATTs «bona fides» (10OpPOCOBICHICTB), IO HaJaJI0 HOBUM EKOHO-
MIYHMM BiTHOCHHAM IIPABOBUH 3aXHUCT.

OTxe, MpaBOMIPHO KOHCTaTyBaTH, 1o izes bona fides y cBoemy
ICTOPUYHOMY PO3BUTKY MPOKIILIA IIUIAX BiJl MOPAJIBHOT 3aCajid, 10 Ma€e
peuniriiiHe TATPYHTS, 10 MPABOBOTO MPUHIIMITY, SKAH BHU3HAYAE BiJITO-
BiJIHICTh MOBEAIHKHA O0COOM NPUIHATUM Y CYCIIiIBCTBI YSABICHHSM PO
JIOOPOCOBICHICTH Ta OI[IHKY 3/1iHCHIOBAHUX HEIO FOPUIMYHO 3HAYYIIIHX
niit. ITo cyTi, MeTa BUOKpEMJICHHSI IIbOTO TIPABOBOTO MPUHIIMITY 3 YaciB
PUMCBHKOTO TIpaBa i 10 ChOTO/IHI 3aJTUIIAE€THCS HE3MIHHOIO.

Baxxnse 3HaueHHs igest bona fides Mana it 1711 pO3BUTKY PUMCBKO-
ro nuBiEHOTO Tporecy (judicium bonae fidei). I xoua nporemypu mpu-
MYCOBOTO 3/IIi{CHEHHSI [IUBUTLHUX MPaB (CIIOCOOH 1 POPMH 3aXHCTY) IS
He Oy/M BiIOKpEMIJICHI BiJ] MaTepialbHOTO TIpaBa, 110, 3BiCHO, BIACTH-
BO TIOYATKOBHMM II€pioJilaM PO3BUTKY IpaBa B 0araTbox Hapo[iB, IPOTE
JIesIK1 aCTeKTH IUBIIHFHOTO CYIOYNHCTBA MICTAN B JABHLOPUMCHKOMY
MpaBi OBOJI JIETANIbHY Ta MOCIII0BHY PO3POOKY.

Ilepmmit Bum cymoBoro po3misigy per legis actiones, abo mericak-
UiiiHMA Tpouec, BUHMK HE paHille mporojiomeHHs PecmyOmiku, xoua
MUTaHHS | MOMEHTY BUHUKHEHHSI, 1 Ha3BH JJOCUTH CKJIaHe: Besl 1HDOp-
Marlisi 6a3yerbes Ha cBiqueHHsx [as (Gai. [. 4. 12-29) [2], i OyB ocra-
TOYHO ckacoBaHui y 17 pori 1o H. e. 3akoHoM HOmist (lex Julia).

Hespaxkatoun Ha panHi mposiBu fides i bona fides, BBaxxaemo, 110
BKa3aHi Kareropii He MOIIM OyTH 3aCTOCOBAHI Y JICT1CAKI[IHTHOMY MPO-
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1eci BHACIIIOK HOTO CYBOPOTO (POPMaITi30BaHOTO XapaKTepy, Je MaHy-
BaB KyJIbT BU3HAueHOI (DOpMHU 1 CJIOBA.

3 IUIMHOM Yacy, BHACIIOK 301JbIIEHHS] TOPTOBUX BITHOCHH 3 1HO-
3eMISIMH, 3aTOCTPEHHST 00POTHOM TIeOCy 3 MATPHUIIISIMU 32 PO3MINPEH-
Hs IOJITHYHUX Ta MAWHOBUX IPaB, MMapaJiebHO 3 JICTICAKI[IHHIM TIPO-
1IeCOM BUHHKA€E POPMYJISIpHUN Mpoliec, Ha mijcTasi 3akony Eoyiis (lex
Aebutia) (mix 149 Ta 126 p. mo. H. €.), i IepIIi CBITYCHHS PO HHOTO
Takox Hanexuts [aro (Gai. 1. 4. 30) [2].

B ocHoBy (hopmynsiprOTO Tporiecy Oyra MOKJIaaeHa TisUTbHICTh Tpe-
TOpa, IO BiB CIpaBU IeperpuHiB. [Ipu 1bOMy KyNIbT cjOBa BTpadae
CBO€E 3HAYCHHS 1 3aMicTh «quod dictumest» (OyKBadbHHIA 3MICT CITiB)
IOPUCTHU 3aCTOCOBYIOTH «quod actum est» (BUXOIUTH 3 HaMipy CTOPIiH)
(D. 50.16.219) [3], i e 3HAXOAWTH MPOSIB B 3a0€3MEUCHHI CY0BOTO 3aXH-
CTy BIATOBIIHUM I030BOM J00poi coBicti (actio bona fide). 3amicts
pUTyanbHAX (HOPM Ta CUMBONIYHHX i IPETOP CKIIaJaB MHUChMOBY (op-
MyIty, sika OyJa BKa3iBKOIO JUISl CYA[i, SIK BUPILIMTH CIip. Y TOJOBHIN
gacTuHI (hopMynH - iHTeHI] (intentio) 3a3HavayMcsl BUMOTH TTO3UBAYA.
Came B 1il yacTuHi 3’ sBIsIETHCS (paza npeTopa «ex fide bonay.

Y dopmyiti Moryia OyTH J101aTKOBa BCTaBKa - KCLEIIis (exceptio) —
oOcraBuHU ((axTH), sKi BKa3aB BIAMOBiAaY 1 HA SKi HEOOXiMHO OyiIO
3BaKaTH ITiJ] Yac PO3NIISIAY 1 BUPIILIEHHS CIIPHOT CIIPaBH.

ITo cyTi, ekcuernisi (exceptio) siBisiIa COOOI0 3aCTEPEKEHHS, 10
SIKOTO BJIaBaBCs BIIMOBI a4, 3a1IePEUyOUH MpaBa Mo3uBava Ha mpe;1’ siB-
JIEHHSI TI030BY a00 CBO1 3000B’s13aHHS IIOJ0 BUKOHAHHS YMOB ITUBIiIh-
HO-IIPaBOBOTO ITPABOYHHY.

Tpoxu mi3HiNIE aKTUBHHUNA 3aci0 MPaBOBOTO 3aXUCTY HAJajH MO3H-
BayaMm, BiH MaB (opmy praetorian actio de dolo (mpeTopcbkuii 0308
PO IaxpaicTBo»). [HIMME e(peKTHBHUMH 3aX0JjaMH pearyBaHHSA Ha
MOJIOHI CUTYyAIlii CTaJIM TaKi MPETOPCHKi CIIOCOOU 3aXUCTY, SIK BBEICH-
HS y BOJIOIIHHS (Missio in possessionis) i pectutymis [4, c. 18].

3apo/KEHHST SKCTPAOPAUHAPHOTO (KOTHIIIIHOTO) TPOIIECY Csrae
30 poxy 10 H. €., a YTBEpHKCHHS B SKOCTI OCHOBHOTO 342 pOKy H. €.,
Koy OyB OCTaroO4yHO CKacoBaHWU (GopMyisipHHiA mporec. DakTnaHO
B1IOYIIOCS OfIepIKaBICHHS CyJOBOTO MPOIIECY: CIIPaBy BiB OTHOOCOOOBO
MOCaJIOBEIh — MaricTpar BiJ| TOYaTKy 1 JI0 KiHIIS POIIECY, i BiAMOBIIHO
BiJ10YJ10CSI 3HUKHEHHS (irypH HE3aJIC)KHOTO CYJIII.

HesBaxkaroun Ha Te, mo B Jlurecrax Ta [HcTuTymisx ['as 3amuma-
JIOCSI TIOCHJIAaHHSI Ha 3aCTOCYBaHHS JIOOPOCOBICHOCTI, HE BIJIOMO, sIKE
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peaybHe 3HaYeHHs Malu mo3oBH ex fide bona, ckopimie 3a Bce BOHU
Oynu Mano3HauHi. TakMM YWHOM, B €IOXY JIOMiHATy, OCOOJIUBO TPHU
KOcrtuniani, mobpocoBicHiCTs TIpu QOpMaTbHOMY iCHYBaHHI BXKE HE
Mae peajbHOrO BIUTMBY Ha ()OPMYBaHHS pillieHHs cyny [5, c. 224].

Ha nymxy C. B. I'ankeBuda, moTpiOHO 3BEpHYTH yBary Ha Te, IO
B YKOJIHUX JDKEpeJaX PUMCHKOTO MpaBa HEMA€ IUIICHOTO 3aKPITUICHHS
KoHIIeNIii goOopocoBicHOCTI. [lob6aunTn icHyBaHHS bona fides MokHa
HaifyacTinle Npy BUPIIIEHHI Ka3yalbHUX crpaB. Tak, Cy[ai MaJd MOX-
JUBICTh BUKOPUCTOBYBaTH bona fides sax meBHMI MacmiTad 1 KOHTp-
OJIIO 1 JONIOBHEHHS 3MICTY MPAaBOBHUX BIAHOCHH MPH TIIyMaueHHI JIOTO-
BOpiB. Takox 3 ii JTOTTOMOTO0 BHUPINIYBATUCS TTPOOIEMH 3710BKUBAHHS
NpPaBOM, BUBOJMJIMCS MiJCTaBH JAJsl NPUIMHEHHs MpaBa BUMOTH abo
1M030aBJICHHS TIPABOBOTO 3aXUCTy ACSKUX BUMOT [6, c. 33]. I. B. Haza-
poBa, HaBIakH, BBaxkae, mo came y CrapomaBHbomy Pumi Oyio 3armo-
YaTKOBAHO YiTKy MPOIEAYPYy peaiizarmii KOHIenii Jo0OpoCOBICHOCTI
i came y Pumi 3’sBuuncst peanbHi, KOHCEHCYaJlbHI Ta 1HHOMiHAJIBHI
KOHTPAKTH, sIKi ¥ cTamu (yHJIaMEeHTaIbHOI OCHOBOIO KOHTPAaKTHOTO
npaBa. Kpim Toro, BoHU chopMyBasu J1i€BY CHCTEMY 3aXHCTY IHBLIb-
HUX ITPaB Ta IHTEPECIB, KA YCIINIHO (PYHKIIIOHYE i HA CydacHOMY eTari
peaumizarii mpasa [4, c. 20].

VY 3B’S3Ky 3 IIMM MO)KHA BU3HATH IIUJIKOM CIYIIHUM TMPHITYIIEH-
H1 M. @oiirra, mo A00pOCOBICHICTh MIOAO jus Maja JIWIIE TIijieriie
IOpUIMYHE 3HAYCHHS, 1 TOMY HE MOTJIa OyTH 0COOJNMBO EKCIUIiKOBaHa,
OCKIJIPKM HACHIAKU IIi€i M0OPOCOBICHOCTI B3araii HE MPOSBIAIOTH-
Csl B 3aKOHI CaMOCTIiHO, a CKOpille JHIIe IX MpOTHIeKHICTh - dolus
malus — «3muit ymucem» HaOyBae 1IbOTO CAMOCTIHHOTO 3HAYEHHS, TOMY
JOOPOCOBICHICTh PIJIKO 3Tajly€ThCsl B CTAPOAABHIX PUMCBKUX JUKEpe-
nax mpasa (jus) [7, c. 587].

HikaBy nymky Buciosmoots @. [1. Ilynsxenxo , I. M Illapkosa,
0. O. lIaitaymiH, BBOXAOUH, [0 TOJIOBHUM JDKEPEIIOM 3MiCTy KOHIICTI-
1ii 10OpOCOBICHOCTI € MPOTHIA 37OBXKHMBaHHIO MpaBoM (mala fides).
Li aBTOpH BBaXKAIOTh NEPEKOHIUBOIO TE3y MO0 BUHUKHEHHS JOOpO-
COBICHOCTI uepe3 3arpoBapKEHHS IMO30BiB 100poi coBicTi (actio bona
fide) Ta excueniii 31 3;10ro ymuciy (exeptio doli), sike OyB 3akpiruieHe
y [ cT. 10 H. e. y 3B’s3Ky 13 3aCTOCYBaHHSIM EKCLEMLII Npo 37IMH yMH-
cen (exceptio doli). Takum urHOM, bona fides chopmyBanacst B Hagpax
JaBHbOPUMCHKOTO CyZOYMHCTBA 1 31€01IbIIOr0o Yepes 3anpoBaIKeHHs
eKCIIeMIIT Ipo 3 ymucen [5, ¢. 226, 239, 240, 256].
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Ha oOrpyHTyBaHHS 1IbOTO TBEp/KEHHsI BKa3aHi aBTOPH IOCHIIA-
10ThCst Ha Llpmepona, siknii HIOUTO HABOJUTH KOHKPETHI Ka3ycH MOJOJIaHHS
snoxuBaHHb IpaBoM (Cic. De off. I11.X11.50), (Cic. De off. I11.XIV.58-59),
(Cic. De off. I11.XVI.66), ane BOHK HE MOXKYTh OyTH IPUHHSTI, OCKiIb-
KM y IuX npukianax LlumepoHn He BUBOIUB 10OPOCOBICHICTH 13 3aCTO-
CYBaHHs €KCIEHIIIT PO 37U yMuUcen (SKHii, 10 pedi, SK 3a3HayaB caM
unepon, me He icHyBaB, Kou cTanucs BuiieHaBeneHi kazycu (Cic.
De off. II1.XIV.60) [8].

Hutiepon, milicHO, Ma€ BayKJIMBI BIIOMOCTI PO BBeIEHHS bona fides,
exceptio doli Ta moroBopy kymiBmi-nponaxy (Cic. De off. II1.XIV.60),
(Cic. De off. III1.XV.61), (Cic. De off. III.XVIL.69-71) [8], ane i3 HEX
HE BHUIUIMBAE MMOXOMKEHHS UM BUKIIOYHUH B3a€M03B’s130K bona fides Ta
exceptio doli. I B3arami L{umiepoH He BUBOANUTH IMOSIBY 1 PYHKIIIOHATBHY
OB TOOPOCOBICHOCTI B SIKOCTI MTPOTUTIOCTABIICHHS HEJTOOPOCOBICHOCTI.

Te, mo 3a AOMOMOTOI0 TOOPOCOBICHOCTI PO3MIMPEHO TIIYMAYHITH
JIOTOBOPH 1 BiANIOBIHO, HaJJaBaJIy iM CyIOBHH 3aXUCT, € BU3HAYAILHUM
¢dakrom. Kpim TOro, 3BefieHHs J10OPOCOBICHOCTI TUIBKH 10 MPOTHIIT
3JI0My YMUCITY HE TOSICHIOE HAasiBHICTB 1HIIMX CY/IOBUX 3aC00iB POTH-
nii 3momy ymuciy — mala fides (actio doli, exceptio doli, pacti, metus).
[Tpu 11bOMy TOOPOCOBICHICTH TaKOXK Oyna HEOOXiHA Yy THX BHITaKaX,
KOJIM OJTHA 13 CTOPIH [isiIa HeI0OOPOCOBICHO, BUKOPUCTOBYIOUH OOMaH,
YMUCHE TMOIIKO/PKEHHS YW 3HUIICHHS Pedi, AKa IiJuiarana MoBepHEeH-
HIO, YU Tpe] SIBJICHHS BIHJMUKALIWHOTO TO30BY O€3 BIJIIIKOYBaHHS
Mo3WBavy BUTpPAT Ha yTpuMaHH: pedi [9, c. 508, 509, 511].

VY 66 poui o H.e. ["ait AkBiniii ['ain Bujae enikt, SKUM 3arpoBa-
JDKY€ETBCS CIICIiaTbHAN TT030B TPOTH 3JI0T0 YMHCITY — actio doli, KoTwit
OyB JONOMIKHUM BHIOM TO30BY, Ta 3alepeueHHs MPOTH 3JI0TO YMHC-
my — exceptio doli, sika Oyra 611 PO3MTUPEHUM THUIIOM 3aXUCTY TIPOTH
HeoOpocoBicHOro To3uBava. Exceptio doli mornma BimHOCHTHCS 10
OyIb-SKOTO 3aXHUCTY, 3aCHOBAHOTO Ha CIPABEUITMBOCTI Ta JOOPOCOBIiC-
HOCTI, 1 TAKMM YHHOM MOIJIa TIOIIMPIOBATH MPUHIUI JOOPOCOBICHOCTI
B TI030BaX CyBOPOTO paBa.

Skmo icrorHuM 3MicToM actio bona fides Oyia cipaBeUIUBICTD, TOOTO
3MICTOBHE TIIyMa4deHHS JIOTOBOPY, BUSBJIECHHS JIHICHOTO HaMipy CTOPiH,
aJIeKBaTHE BiJIIKOAYBAHHS IIKOH, 3aXUCT KOTHATCHKOTO CIOPiTHEHHS
[9, c. 508], To, sk 3a3Hauac ®. Minone, exceptio BAKOPHCTOBYBAIACH Y
stricti iuris iudicia, konu marictparcekuii cynis (IpeTop) MOBHHEH OyB
BU3HATH [IPABO ITiICYTHOTO Ha MPOTUIICKHE, Oy/Ib-SIKOTO XapaKTepy, i BTi-
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JIUTH HOTO y exceptio, o0 Cys, OB’ sI3aHui yMOBaMHU (popMyId, Mir
B3SITH HOTO 110 yBaru i BTUTHTH B JKUTTA [10, c. 31]. OcobmmBo actio doli
i exceptio doli 3acTocoByBanucs MPOTH JEIKUX HEBUTIAHUX (HEIOOPO-
COBICHHX) KOHTPAKTIB stricti iuris (HanpuKIiaa, CTHITYIISLIT), i BHOCHIIN B
HUX TIPUHIIATT TOOPOCOBICHOCTI TIPH PO3TIISI.

He Oyio noTpeOu BUKOPHUCTOBYBAaTH exceptio y cripaBax bonae fidei,
B SIKMX CyAJsl CaMHM CIIOCOOOM 3aayMmy BigmoBigHUX (Gopmya OyB
NOKJIMKaHUH BpPaxoBYBaTH BCE, L0 CyNEpPEYUTb AOOPOCOBICHOCTI Ta
npupoaHiit cnpasemmBocTi: (D. 44.5.2.7.; D. 21.2.29.1.; D. 19.1.28.)
[3], (Gai. L. 4.47.; Gai. 1. 4.61.) [2]. HaBmaku, exceptio doli 3apxnu
3aCTOCOBYBAJIOCS B [1030Bax y stricti iuris, KOJIM Cy[isl HE KOPUCTYBAaB-
CsI TAKOIO BJIAMIOIO 1 HE MIT TOMyCKaTH OyIb-sIKHX HOBHX BHCHOBKIB Ta
OLIIHIOBATH pedi, sIKi mpssMo He Oynu BkaszaHi y ¢opmyni: (D.44.4.1.1.;
D.44.4.12.; D.45.1.36) [10, c. 21-22].

AJle Ipy IbOMY MOKHA CTBEPDKYBATH, 1110 €KCLIETILT, 10 BUHUKAJIN
Ha MiJICTaBi CIPaBeUIMBOCTI, MOIJIM MaTH Miclie Y GOpMYIi y BUIAJIKY
noOpocoBicHocTi. BeraBnsatu ix He Oyno HeoOXimHOCTI, ane mpen’ saB-
JIeHHs 1X He 3ycTpivaliv >KOqHUX 3a00poH un nepemkoxn: (D.13.5.17.;
D.44.7.34.1; D.21.2.29.1; D. 19.1.25) [10, c. 33].

Ha mijictaBi BUIIIEBUKIIAJICHOTO MOYKHA 3pOOUTH TaKi BUCHOBKH.

J10OpOCOBICHICTD Y pUMCBHKOMY TIpaBi MOXOIUTH BiJl MOHSTTS fides,
SIKE MaJjio peJiriiiHe Ta MopaibHE MIATPYHTA. 3’SIBHBIIACH y (HOpMY-
JIIPHOMY IIPOLIECI Y BUIISAII MTO30BIB A00OPOT COBICTI, JOOPOCOBICHICTD
Oyna Oe3rmocepeHbO OB’ sI3aHa 13 CIPaBEITUBICTIO, 1 11 ICTOTHUM 3Ha-
4yeHHsIM OyJI0 3MICTOBHE TJIyMadeHHS JOTOBOPIB Ta 3allOBITIB, CITiB-
PO3MIpHE BIJIIIKOYBaHHIO ITKOAX. [[MM BOHA Bipi3HsIIacs BiJl iHIIMX
npolecyagbHAX 3ac00iB, sIKI MOXOIAWMIIM BiJ MO30BIB CYBOPOTrO MpaBa
(actio doli, exceptio doli) i OCHOBHOIO METOI SKHX OyJia TPOTHIisS
He1o0pocoBiCHOCTI. TakuM YHHOM, TOOPOCOBICHICTH MOKHA BU3HAYH-
TH SIK 3araJbHOIIPABOBHH MPUHLUI Y PUMCHKOMY IIMBIJIBHOMY MPOLIECI.
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Krasovskyi Oleh. The emergence of ideas about good faith in the Roman
civil process

The article examines and analyzes the concept of good faith in the Roman
civil process. To achieve the goal of the research, the following tasks are set: to
determine the sources, content, characteristic features and functions of good
faith in the Roman civil process, as well as procedural means of achieving good
faith. The nature of the origin of conscientiousness from the norms of morality
and religion, the relationship with the word trust is revealed. The idea of good
faith in its historical development has gone from a moral basis that has a
religious basis to a legal principle that determines the compliance of a person’s
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behavior with the ideas of good faith accepted in society and the assessment of
legally significant actions carried out by her. Good faith in the form of claims of
good conscience appears in the Roman formulary process as a procedural means
for controlling and supplementing the content of legal relations in the
interpretation of contracts, with its help to solve the problems of abuse of law,
to deduce the grounds for termination of the right of claim or deprivation of
legal protection of certain claims. Through the implementation of good
conscience claims in the formulary process, good conscience contracts arise. As
additional judicial means of counteracting malicious intent, through which good
faith appears in strict law contracts, a lawsuit against malicious intent, an
objection against malicious intent are used. During the period of domination of
the Roman Empire, conscientiousness loses its relevance. An overview of
modern scientific concepts regarding the content and role of good faith is made.
It is noted that the reduction of the main role of good faith exclusively to
counteracting unfair procedural behavior does not correspond to the definition
of good faith in the sources of Roman law. It is concluded that the term good
faith has a broader, integrative meaning, which cannot be reduced only to the
opposition of bad faith. First of all, the essential content of good faith was
justice, i.e. a meaningful interpretation of the contract, the identification of the
real intention of the parties, including when concluding wills, adequate
compensation for damages, protection of cognate kinship, and counteraction to
unfair procedural behavior.

Key words: good faith, Roman law, Roman civil process, claims of good
conscience, bad faith.



