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NMPOBJIEMA OOCTYNY OO BEPXOBHOIO Ccyay
MPU KACALIMHOMY OCKAPXEHHI YXBAI
NMPO BIAMOBY B MPUAHATTI AOOATKOBOIO PILLEHHA
B UMBIJIIbBHOMY MNMPOLECI

Pozensidaemocs numanms yxeanenns 000amko8020 PilueHHsL CYOy 3 Memoio
sUpiuleH s NUMAHHA Npo Cy00si sumpamu (30Kpema, KOMneHcayilo eumpam Ha
npogeciiiny npasuuuy 0onomoey). 3eepmaemvcsa y6aza HA ICHYBAHHA O0BOX
@opm cy0osux piuieHv, AKUMU BUPIULYEMbCS 6KA3AHE NUMAHHA: Y SUNAOKY
CMsAZHEHHs CYOOBUX BUMPAM  YXBANIOEMbCS 000AMKOB8e DIilleHHs, V 8UNAOKY
BIOMOBU 8 CMISICHEHHI NOCMAHOBNIACIbBCS YX8AAA PO GIOMOBY 8 NPULHAMMI
0o0amkosozo piutenns. Came ocmaHHiti 6UNAOOK 8UMALAE HAYKOBO-NPAKMUY-
HO20 aHai3y, OCKIIbKU 3AKOHOOABYA HEMONCTUBICING KACAYIUHO20 OCKAPICEHHS!
BKA3AHUX YXBAJL YHEMOICIUBTIOE docmyn 00 Bepxoenoeo Cydy 3 memoro o0rpyH-
MY BAHHSL HENPABUILHOCHE 3ACTMOCYBANHS CYOAMU NEPULOi i aneasyiunol incman-
Yitl 6I0NOGIOHUX HOPM NPOYECYANbHO20 NPABA NPU 8iOMOBI Y CIACHEHHT CYOO0BUX
sumpam. OOIPYHMOBYEMbC HEKOHCMUMYYIIHICIb MAK020 NPOYeCydibHO20
Ppecyniosants, OCKIIbKU GCMAHOGIEHUL 3aKOH00asyem ‘“‘Kacayitunutl ¢gitemp”
3anexcumy He 8i0 Cymi NUManHsl, sxe niodineac GUPIUEHHIO (MUMAaHH KOMAeH-
cayii cyoosux eumpam), a GUKIIOYHO 610 POpMU CYO0B020 DIULeHHS, AKUM e
NUMAHHS SUPIULYEMbCI NOSUMUBHO YU He2AMUBHO OJis 3AsIGHUKA.
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Koroied Serhii. The problem of access to the Supreme Court in appeal
of judgments on refusal to make an additional judgment in civil proceedings

The article examines the issue of adoption of an additional court judgment
in order to resolve the issue of legal costs (in particular, compensation for the
costs of professional legal assistance). Attention is drawn to the existence of two
forms of court judgments that resolve the specified issue: in the case of recovery
of legal costs, an additional judgment is adopted, in case of refusal to recover
legal costs, a judgment is made on refusal in adoption of an additional
judgment. It is the last case that requires a scientific and practical analysis,
since the legislative impossibility of filing an appeal in cassation regarding
specified judgments makes it impossible to access the Supreme Court in order
to substantiate the incorrectness of the application by the courts of the first
instance and by the court of appeal of the relevant norms of procedural law
when refusing to recover legal costs. The unconstitutionality of such procedural
regulation is substantiated, since the “cassation filter” established by the
legislator does not depend on the substance of the issue that must be resolved
(the issue of recovery of legal costs), but solely on the form of the court
Jjudgment, which resolves this issue positively or negatively for the applicant.
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VY 1MBIIBHOMY CYAOYMHCTBI (i TOCIIOJAPCHKOMY TaK caMO) MaroTh
MicIle BUTIAJIKH, KOJIM B YXBAJICHOMY CYJIOM PillIeHH] 11O CyTi TO30BHHUX
BHMOT, SIKMM 3aKiHUY€THCS PO3TIIA[ CIIPaBH MO CYTi, BUPIIIYIOTHCS HE
BCi MaTepianbHO-TIPaBOBi Ta/abo0 mpomecyanbHi muTaHHs. OcoOmMBO
TaKi BUNAAKH OYACTILIaNM y 3B’ 513Ky 13 HAOpaHHSAM YMHHOCTI HOBOIO
penakuiero LIITK Ykpainu 2017 poky, SsIKAii 103BOJIKB Y TOPSIIIKY yXBa-
JICHHSI JTOAaTKOBOTO DILICHHS CYy/ly BHUPILIYBATH MHUTaHHS TPO CYIOBI
BHUTpaTH (30KpeMa, KOMIICHCAIlI0 BUTpAT Ha MpodeciiiHy MpaBHUIY
JIOTIOMOTYY) Ha MJICTaBi OKa3iB MPO pO3Mip TaKWX BUTPAT, MOJAHUX
B)KE TICIIS YXBaJICHHS PILLIEHHS CyLy IO CYTi CIIOpy a00 MOCTaHOBJIEH-
HS1 yXBaJIM TIPO 3aKPHUTTS POBAKEHHS Y CIIPABi UM 3aJIMIICHHS TI030BY
6e3 posmsiny (1. 246, m. 3 4. 1 ct. 270, 4. 8 ct. 141, cT. 142 IIIIK Ykpa-
inm). BepxoBuuii Cyz y Takux BUIAIKaX pO3IVISAE TOJATKOBE CYJOBE
pilreHHs 3ac000M YCYHEHHS HEMTOBHOTH CY/IOBOTO PillIeHHsI, BHACHIIOK
K01, 30KpeMa, 3aJUIIII0OCS HEBUPIILICHUM MUTAHHS PO CyAOBi BUTPa-
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TH, CKJIQJIOBOIO SIKUX € KOMIIEHCAIIisl CTOPOHI BUTPAT MPaBHUYOI JIOITO-
mor# [1].

Hacammepen BapTo 3BepHYTH yBary Ha MpoliecyaiibHe peryiatoBaH-
HS TIOPSIZIKY PO3MOALTY CYIOBHX BUTPAT: SIKIIO TAKUH PO3MOMLN (CTSIT-
HEHHS [IUX BUTpAT 200 BiMOBa B iX CTSATHEHHI) 3[IHCHIOETHCS OTHO-
YaCHO 3 YXBaJICHHSIM PIllIEHHS CYAy IO CyTi IIO30BHHUX BUMOT, TO PO
11e 3a3HAYAETHCSA Y PE30FOTUBHINA YacTHHI pimeHHs (1. 2 4. 5 cT. 265
LIIK VYkpainu); SKIIO K NUTaHHS MPO iX PO3IMOALT BUPILIYETHCS B
MOPSAZIKY YXBaJIEHHS J0aTKOBOTO PIllIEHHS, TO TIPW yXBaJeHHI pillleH-
HS TIpO X CTATHEHHsI (B MOBHOMY pO3Mipi a00 4acTKOBO) CyJl puiiMae
“momaTKoBe PIICHHS’, a TIPU BiIMOBI B CTSATHEHHI TaKUX BUTPAT CYI
MOCTAHOBJISIE “yXBaJly PO BiIMOBY B MPUHHSTTI JOAATKOBOTO PillIeH-
Ha. SIkpa3 B OCTAaHHROMY BHNAJAKY ¥ BHHHKAE MpoOeMa JOCTYITy 10
BepxoBHoro Cyny, amke, Ha TyMKYy OCTaHHBOTO, OCKap KEHHsI yXBajl
Cydy TepInoi iHCTaHIIIl MO0 BiIMOBH YXBAJUTH JTOMATKOBE PIIICHHS,
miciis iX nepenisay B anessuiiHoMy nopsiaky, y crarti 389 LIIIK Vkpa-
{HH, sKa € CHeIiaJIbHOI0 HOPMOIO MPOIECYaTbHOTO MpaBa i periiaMmeH-
Ty€ TIPaBO OCKap)KEHHS CyJAOBUX PillleHb, Y KacalliiiHOMY MOPSIIKY HE
nependadeHo. Tomy He Moke OyTH MpeIMETOM Tepervisily y Kacariii-
HOMY TIOPSIZIKY ¥ ITOCTaHOBA Cyy alleNsIiifHO1 iHCTaHIIii, IpUiHsATA 32
HACJIIJIKaMU TIEPerVIsly YXBaIK Cy/y MepIlol iIHCTaHIIT 111010 BiMOBU
YXBaJUTH JOJATKOBE pilieHHs [2].

Sk y HayKOBiH JliTeparypi, Tak i Ha CTOpIHKAaX IOPUANIHOT EPioIu-
KM 3a3HaueHe MUTaHHS He TIOPYIIYBaIOoCs 1 He 00roBOpIoBaiocs (B crie-
iaJIbHUX MOHOTpagiuHUX AOCHIHKEHHIX CYAOBUX DIllICHb Y LUBLIb-
HOMY TIPOIIECi MpaBOBa IMPHPOJA YXBaJIW NPO BiAMOBY B NPHHHATTI
JIOAATKOBOTO DILICHHSI OKPEMO HE PO3IISINAETHCS [3], @ B HAyKOBUX
MyOTiKaIlisax, MPUCBIICHUX ITOMAaTKOBOMY DIIICHHIO, HE 3BEPTAETHCS
yBara Ha 0COOJHMBOCTI Horo ockapxeHHs [4]), Xxo4a BOHO Ma€ MpHH-
[IATIOBE TIPAKTUYHE 3HAYCHHS, OCKUTBLKH TIOB’s3aHE 13 3a0e3MeueHHIM
peasbHOro MEXaHi3My OTPUMAaHHS BiJIIKOAYBAaHHSI CYJOBHUX BHTpAaT.
Bonnouac mpu po3misai 3a3HAauEHOTO MUTAHHS HE MOXKHA OpaTu 3a
OCHOBY MiJIXiJ, 3TiIHO 3 SKUM JIOJJaTKOBE PIIICHHS PO3TIISAIA€ThCS
SK aKT TPaBOCYIIS, SIKUM YCYBAIOThCSl HEJIOJIKH CYJOBOTO PilllCHHS,
OB’ s13aH] 3 TIOPYIICHHSM BHMOT HOTO IMOBHOTH [5, ¢. 542]. Amxe TyT
HE MOXKHA TOBOPUTH PO “HEJOJIKU CyJA0BOTO PIllIeHHS 3a pe3yJibTa-
TaMH PO3TIISALy TO30BHUX BUMOT, OCKLITBKH HA MOMEHT HOTO YXBaJICHHS
MUTaHHS PO CYIOB1 BUTPATH (30KpeMa, KOMIICHCAI[iI0 BUTpAT Ha Mpo-
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¢eciliHy paBHUYY JIOTIOMOTY) II[€ HE MOTJIO BHPINIYBATUCH Y 3B’ SI3KYy
i3 BIJICYTHICTIO JIOKa3iB MPO 1X po3Mip (Taka cUTyaris npsmo mnepeaoa-
yeHa y cT. 246 LIIK Ykpainu). A BiaTak HayKOBO-IIPaKTHYHHHA aHAII3
MPOIECYATIbHOTO PEryJIIOBaHHS 3a3HAYEHOT0 MTUTAHHSI 13 OOTPYHTYBaH-
HSIM HEIIPaBUJIBHOCTI MiJXOAY 3aKOHOAABL 1100 HOro BUPILLIEHHS Ta
HEKOHCTHUTYIIMHOCTI Bignosiguux npunucie LK Ykpainu, siki yHe-
MOYKJIMBITIOIOTH KacalliliHe OCKap:KEHHS yXBall Cydy TepIIoi iHCTaHIIi1
PO BiIMOBY B IPUHHSATTI TOJaTKOBOTO PillIeHHsI, TTCTs iX Mepenisiay B
anensAiiHOMY TTOPSJIKY, i CTABUTD 32 METY Hallla CTaTTsl.

Amnani3 Bignosigaux nonoxensb LITK Ykpainu, a Takox BUIIICHaBe-
neHoi mpaBoBoi mo3wulii BepxoBHoro Cymny CBITYHTH MO Te, IO Kaca-
HiifHe OCKap)KeHHS BUIIEBKAa3aHUX YXBaJl YHEMOKIMBIIOETHCS PHUITU-
camu crarti 389 LIIK Ykpaiam. Tak, y m. 2 4. 1 ct. 389 LIIK Ykpaian
BU3HAYCHO BUKIIIOYHUH MEPEITiK YXBaJl Cy[y MepIIoi iHCTaHwLii, mics ix
MeperIsiy B aneNsiifHOMY TOPAAKY, IKi MOXKYTh OyTH TEpETNIAHYTI B
KacaliiHoMy MopsiaKy. BogHowac, MiliCHO, y IbOMY IMEPeNiKy BiICyT-
HS yXBaJIa Cyly Nepioi iHCTaHIIi1, micis i1 meperisiay B anesimiiftHoMy
HOPSIIKY, PO BiIMOBY B IPUHHATTI JOAATKOBOI'O PIlLICHHS.

Crarreto 246 LI1IK Ykpainu nepen0dadeHo: sIKIIO0 CTOPOHA 3 TIOBAXK-
HUX [PUYMH HE MOXKE IOJAaTH JOKa3H, L0 MiATBEPUKYIOTH PO3MIp
MOHECEHHUX HEI0 CYIOBHMX BHUTpPAT J0 3aKiHUEHHS CYIOBUX JAe0aTiB y
CIpaBi, Cy[l 3a 3as1BOI0 TaKOi CTOPOHH, ITOJAHOIO 10 3aKiHUYEHHS Cy/0-
BUX 1e0ariB y crpasi, MOKE BHPIIINTH MUTAHHS MPO CYAOBI BUTPAaTH
TCIIST YXBaJIeHHSI PIlIEHHS TI0 CyTi TO30BHUX BUMOT. [yt BupiteHHs
MUTaHHS TIPO CYIOBI BUTpaTH Cyll MpH3HAYAE CYJOBE 3acijaHHs, SKE
MIPOBOIUTHCS HE TI3HIIIE MBAIISATH IHIB 13 JHS yXBAJCHHS PillIeHHS
MO CyTi MO30BHUX BUMOT. Y BHUIAKY, BU3HAUCHOMY YaCTHHOIO JAPYTOIO
ITi€T CTATTi, CYl YXBAJIIOE JOAATKOBE PIIICHHS B TIOPSIKY, TIepe10aueHo-
My crarrero 270 usoro Konekcy.

To6T0, SIKIITO MUTAHHS TIPO PO3TOILT CYIOBUX BUTPAT CYIAOM HE BHpI-
HIYETHCS B MOMEHT MPUUHSATTS CYJJOBOTO PILlICHHS, SKUM 3aKiHUY€EThCS
cripaBa (abo piIeHHs 0 CyTi O30BHUX BUMOT, a00 yXBaJja Mpo 3aJH-
HIEHHS I030BY 0€3 po3IIsiy, a0 yxBaja Ipo 3aKpUTTS IPOBAIKEHHS Y
CIpaBi), TO B TAKOMY BUIAJIKy BUPIMIEHHS MTUTAHHS PO PO3IOILI CYI0-
BUX BUTPAT (BKJIIOUAIOUM BUPIIICHHS MUTAaHHA KOMIICHCALI] BUTpAT Ha
npodeciiiHy MpaBHUYY JOTIOMOTY) 3JIHCHIOETHCS BIATIOBIIHO /IO CTaT-
1i 270 HIIK Ykpainu — y mopsaKy yXBaJeHHS JOIATKOBOTO PIllICHHS.
3okpema, 3rigHo 13 1. 3 4. 1 ¢t 270 HIIK Ykpainu nepeadoadeHo, o
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Cyll, SIKMH yXBaJIUB PILLICHHS, MOXKE 3a 3as1BOI0 YYACHHUKIB CIPaBH YU
3 BIIACHOI iHIIIaTHBH YXBAJIUTH JONATKOBE DIllICHHS, SIKIIO CYIOM HE
BUPILICHO TUTAHHS PO Cy[OBI BUTPATH.

Yactunoro 5 cr. 270 HIIK Vkpainu Bu3HaAY€HO, IO J10JaTKOBE
pitmeHHs abo yXBalIy MPO BiIMOBY B IPUUHATTI TOMATKOBOTO PIIICHHS
MOXKe OyTH OCKapIKEHO.

Bapro 3BepHyTHn yBary, mo nonoxenHs LIIK Vkpainu poszmexo-
BYIOTh ()OPMY CYJIOBOTO PIllICHHS 32 pe3yNIbTaTaMH BUPIIICHHS TUTAHHS
PO yXBaJICHHS JIOJJATKOBOTO PIIIEHHS: &) SIKIIO CY/] yXBAIIOE OCTAHO-
BUTH JIOJJATKOBE PILICHHS, TO CYIOBE PIlICHHS YXBAMIOEThCS Y hopmi
“JI0OMaTKOBOTO pillIeHHsI”, SIKE 38 CBOIM 3MICTOM € “pilIGHHSIM CYIY IO
CyTi cropy” 1 OCKapKy€eThCsl B TIOPSJKY OCKapKeHHs “pillieHb Cyay”
(TOOTO SIK B amemsIiifHOMY, TaK i KacamiiHOMY TOPSKY); 0) SKIIo K
CyJl JOXOANTH BUCHOBKY IIPO BiIMOBY B YXBaJICHH1 JOAATKOBOTO PillIeH-
HSI, TO BIH TIOCTaHOBJISIE “yXBaJly PO BiIMOBY B IPUHHATTI JOAATKOBO-
rO pimeHHs”, TOOTO CyJ0Be pilieHHs y GopMi yXBaiu.

OTxe, B acleKTi BUPILICHHS MUTAHHS PO3IOALTY CYIOBHX BHTPAT,
30KpeMa BUTpar Ha npodeciiiHy npaBHUYY AOIOMOTY, IMBLIbHE HPO-
LecyajbHe PEryJIIOBaHHS JIOITyCKa€e JIBI CUTYaIlil, sIKI MOXYTh CKJIaCTH-
Csl TIPU PO3IVISAAL 3asBU yYacHHKA CIIPABU MPO YXBAJICHHS OAATKOBOTO
PITIICHHS IIOI0 CTATHEHHS BUTPAT Ha MPOQECiitHy MpaBHATY JTOTIOMOTY:

1) S0 Cyn AiliAe BUCHOBKY IPO CTSATHEHHS Ha KOPUCTh yYacHUKA
CIIPaBH CYJJOBHX BHUTpAT (BUTpAT Ha MPO(]ECiifHy MpaBHUYY JOTIOMOTY ),
HaBITh Y YaCTKOBOMY pO3Mipi, Hampukiaaa B po3Mmipi 100 rpa 3aMicTs
10000 rpH, TO CyI yXBaJINTH CYJ0BE pillleHHS came y (GopMi JT0JaTKO-
BOTO pilleHHs. | B TAKOMY BUITAJIKy YYaCHHK CIIPABH, SKHI TPOCUB MPO
CTSTHEHHS IIMX BUTPAT, Ma€ MPaBO Ha OCKapKEHHS BKAa3aHOTO JI0JaT-
KOBOTO DIllICHHS SIK B anessidiHOMY, TaK 1 KacamiiHOMY HOpSIIKY Ha
3arallbHUX IMifcTaBaXx. ToOTO y BUMAAKy HEMOBHOTO BiIIIKOXYBaHHS
3a3HAUCHHUX BUTpAT (HANPHKIAA, 3aHWKEHHS CTATHYTOI CyMH BHTPAT
Ha mpodeciiiHy NpaBOBY AOMOMOIY) YYaCHUK CIIPaBH, SKUH IOJaB
3asBy MPO yXBaJEHHS JOJATKOBOTO PILIEHHS MPO iX CTATHEHHS, Mae
npolecyagbHi HiACTaBH ISl KacaliifHOrO OCKap)KEHHS TaKoro J0jar-
KOBOTO pillleHHsS 3 MeToro oOrpyHTyBaHHs nepen BepxoHum Cynom
HENPaBUIILHOCTI 3aCTOCYBaHHS Cy/JIaMH TIEPIIO] 1 anessiiHoi iHCTaH-
il BIAMOBITHIUX HOPM TIPOIIECYabHOTO TIPaBa MPH BUPIIIEHH] TUTaH-
HS pO3MOJIUTY CyI0BUX BUTpAT;
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2) y BUNaJIKy IOBHOI BiIMOBH B 3a/I0BOJICHHI 3asIBH Y4aCHHKa CIIpa-
BU 100 YXBaJCHHS JIOJATKOBOTO pillleHHs (HANPUKIIAJ, Y BHIAJIKY
MOBHOI BiJIMOBH y CTSATHEHHI BUTpAT Ha npodeciiHy IpaBHAYY JIOTIO-
MOT'Y) CyA YXBaJIHUTh cynose pimeHnst came y ¢opmi yxBanu (yxsaja
npo BiIMOBY B NPUIHATTI JOAATKOBOIO PILICHHS). A BKa3aHa yxBaia,
K 1 OUTBIIICTh IHIIMX yXBaJl, MOXe OyTH OCKap KeHa JINIIE B alelsIii-
HOMY TOpsAAKy. BonHouac Taka yxBaja He BXOAMTH 10 CIIUCKY yXBall,
HaBeieHux y 1. 2 4. 1 ct. 389 LIIK Ykpainu, siki MOXyTh OyTH OCKap-
JKeH1 B KacaliiHoMy mopsaaky 1o Bepxosaoro Cyy.

TakuM YMHOM, SIKIO CyJ NPUIMae JOAATKOBE PIlICHHS, SIKUM CTS-
I'y€e Ha KOPUCTh yYaCHUKA CIPaBH CyIOBI BUTPATH, TO TaKe J0JaTKOBE
pillIeHHS yYacHUK CIpaBH, HA KOPHUCTH SIKOTO BOHO YXBaJ€HO, BIPaBi
OCKap)KUTH (3 MOTHBIB 3aHI)KCHHS CTATHYTOI CyMH CYIOBHUX BUTpAT)
10 amnessniiiHoro cyny ta 1o BepxoBaoro Cyny (mpu 1poMy iHIIHMN
YYaCHHK CIIPaBH, 3 SIKOTO Taki CyJOBI BUTpPATH CTATHYTO, TaK CamoO
MOKE OCKapKyBaTH L€ OJAaTKOBE PILICHHA SIK B anessiiiHOMY, Tak i
KacariiHoMy TIOpsIKy). BogHouac sSKIo ¢y MOCTaHOBIISIE yXBAITY PO
BiIMOBY B MPUUHSATTI JOIATKOBOTO pillIeHHs (TOOTO KOJIM BiJIMOBIISIE
YYaCHHMKY CIpPaBH y CTATHEHHI 3 1HIIOTO y4YacHHKa CIIPaBU CYIOBHX
BUTPAT), TO 3asIBHUK MA€E JIMILE OJHY MOXJINBICTb OCKapKEHHS — TiJlb-
KM J10 anessiiitHoro cyay. Llst cutyanist Bkazye Ha MOpYIICHHs TIPUHIIN-
Iy PiBHOCTI IIPaB Y4aCHHUKIB CyIOBOTO MPOLECY, 110 BIUIMBAE HA Maii-
HOBI ITpaBa yYacHUKIB CIPaBU Ha OTPUMaHHS KOMIICHCAIlii TOHECEHUX
CYIOBHUX BUTpAT.

Takok MOXKe BUHHKHYTH TPETsl CUTYyallis: MATAHHS MPO PO3MOILI
CYOBUX BHTpar (30KpeMa, YXBaJCHHS DIllIEHHS PO BiJIMOBY B CTST-
HEHHI BUTpaT Ha MpoQeciiiHy MpaBHUYY JAOTOMOTY) CyJA BHPILIUTH Y
3BUYAfHOMY — OCHOBHOMY DIIICHHI CYIy, SIKE€ MOXe OyTH OCKapKeHE
1o Bepxosaoro Cyny B 3arajJbHOMY MOPSIAKY caMe sIK pillleHHS CYAY,
a He yXBaJa PO BiZIMOBY B CTATHEHHI CyHOBHX BHTpaT (yxBaja Ipo
BiZIMOBY B IPUUHSTTI JOIATKOBOTO PILLICHHS).

OTXxe, 3aKOHOMABEIh BCTAHOBHB ‘‘KacaliiHWi (BUIBTP” 3a7eKHO
HE BiJl CYTI MUTaHHS, SKE MiJISATae BUPIMICHHIO (IMTAHHS KOMIICHCA-
i1 Cy/IOBUX BUTPAT), & BUKIIIOYHO BiJl HOPMHU CYJIOBOTO PIillICHHS, TKUM
MUTaHHS BUPIIIYETHCS: SKIIO MATAHHS BUPIIIYETHCS Y POPMI pillleHHS
Cy[ly 4¥ JIOJATKOBOTO PIIICHHS, TO KacalliiiHe OCKap>KCHHS MOXIIUBE
(3 ypaxyBanusam BuszHaueHux y LIIIK Ykpainu mifcraB ans kacariii-
HOTO OCKapyKeHHs1); SKIIO y (OpMi yXBaJi PO BiJMOBY B CTATHEH-
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Hi CyI0oBHX BHUTpar (YXBaJd TPO BiIMOBY B MPHHHATTI JTOJATKOBOTO
pillieHHST), — TO KacaliiiHe OCKapKeHHsI HEMOXKJIHBE.

TakuM YMHOM, 3aKOHOJABELlb, 3 OHOTO OOKY, 103BOJISE€ BUKIIOUYHO
a/IBOKaTy 3/1iiCHIOBATH MPEACTABHUIITBO iHIIOI 0cO0U B Cy/i, Iepenoda-
YalouM NpaBO KOXKHOTO Ha NpodeciiiHy npaBHUYY AOIOMOIY Ta Bilb-
HUI BUOIp 3aXMCHUKA CBOIX mpaB (4. 4 cT. 131% 4. 1 ct. 59 KoHcrurymii
VYkpainu), a 3 iHIIIOTO — CTBOPIOE CUTYAaIlit0 HEPIBHOCTI B ITpaBax rpoma-
JISTH 1 OPUIIMYHUX 0Ci0 — y4acHHKIB cy/1oBoro mporecy (4. 1 ct. 24, 1. 1
4. 2 ct. 129 Koncrurymii Ykpainu). Amke y4aCHHUK CIIpaBH, SIKOMY CYIT
MOBHICTIO BI]MOBHB Y KOMIICHCAIIi Cy/JOBUX BUTpAT (BUTpAT Ha mnpode-
CiliHy MpaBHUYY JOMOMOTY) IIIJISIXOM ITOCTAHOBJICHHS YXBalU (YXBaJIn
PO BiIMOBY B NPUHHATTI JOJATKOBOTO PillIEHHS), OMUHIETHCS B YMO-
Bax MPOLECYaIbHOI HEPIBHOCTI 3 THMH YYaCHUKAMH CYJJOBOTO IIPOLIECY
B IHIIMX CYIOBHX CIpaBax, B SKHX CYJ CTATYE CyMH KOMIIEHcamii Ha
[IPaBOBY JOIOMOI'Y B MEHIIOMY PO3Mipi LUIIXOM NPUHHATTA AOMAT-
KOBOTO pillIeHHS, Yy Pa3i HEe3roAu 3 SIKUM (TOOTO y BHUMAIKYy HE3rOIU
13 3aHIMKCHHSAM CTATHYTHX CYIOBHX BHTPAT) YYACHUK CIIPaBH BIIpaBi
OCKap)KyBaTH Take JoJaTkoBe pimenHs 1o Bepxosnoro Cymy (micis
HOT0 TeperIsiLy B aneNsaiiHOMY TOPSIIKY ).

HemoxuBicTh KacamiiiHoro ockapskeHHs a0 Bepxosnoro Cymy
(y 3B’s13Ky 13 mpunucamu 1. 2 4. 1 ct. 389 LIIK Ykpaiaw) yxBamau mpo
BIIMOBY B MPUHHATTI JOAATKOBOTO PIIIEHHS IIPO CTATHEHHS CYIOBHX
BUTpAT (Ticis ii mepenisay B anelsiiiHOMY MOPSIKY) CTBOPIOE CHUTY-
aIiro, KOJIM MOHECeHI yYaCHUKOM CIIPaBHU IiJl 4ac PO3MVIsiLy CHpPaBHU B
Cyli mepiioi iHcTaHmii BUTpaTd (30kpema Ha mpodeciiiHy npaBHUUY
JIOIIOMOTY aJJBOKaTa) Oy/y JUIsl TAKOTO Y4acHHKaA CIIPaBU (PaKTHUHUMU
1 HEMHHYYUMH, a TostoxkeHHs 1. 2 4. 1 ct. 389 UIIK Ykpainu dakruy-
HO YHEMOXKJIMBIIIOIOTH JOCTYI TAKOT'O Y4acHHUKaA CIpaBH 10 BepxoBHO-
ro Cyay ans meperisily yXBaju Cydy Hepiuoi iHcTaHuii (yXBaiu mpo
BIZIMOBY B IIPHHMHSTTI TOIATKOBOTO PIIICHHS MPO CTSATHEHHS CYJOBHUX
BUTPAT) 3 METOIO BUTIPABJICHHS SIBHOT CY/IOBOT MOMUJIKH TIPH TIAyMadeH-
Hi ¥ 3aCTOCYBaHHI CyJaMH{ BiIITOBITHUX ITOJIOKEHb IPOIIECYaTbHOTO
3aKOHY, SIKi PeryJIIOI0Th TUTaHHS PO3IOLTY CYIOBHX BUTpAT.

Bapro Takox 3ayBakKUTH, IO 3T1THO 3 MPAKTUKOIO €BPOIECHCHKOTO
Cylly 3 IpaB JIIOOUHU y cTaTTi 6 KoHBeHMil, sikor0 mepeadadueHo mpaso
Ha CTpaBe/UIMBUI CyJl, HE BCTAHOBJICHO BUMOTH JIO JIEPXKAB-yUACHHUIh
3aCHOBYBAaTH amelsliiHi abo kacauiliHi cyau. Tam, Ae Taki cyau icHy-
I0Th, TapaHTIi, 0 MICTATHCSA Y BKa3aHIN CTATTI, IOBUHHI BiIMOBIIaTH
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TaKoX 3a0e3neueHHI0 e()eKTUBHOTO JIOCTYITY JI0 IIUX CYIIB (§ 25 pimieH-
Hs y cnpaBi «Delcourt v. Belgium» Bix 17 ciuns 1970 poky Ta § 65
pimrenHs y cripaBi «Hoffmann v Germany» Bin 11 ot 2001 poky).
€BponechKuil CyJl 3 MpaB JIIOAWHK Y CBOIX PIIICHHSX TaKOX HEOTHO-
Pa3oBO HAroJoNIyBaB, 110 JepXkKaBa Ma€ MPaBO BCTAHOBIIOBATH IEBHI
0OMEKeHHsI TipaBa 0ci0 Ha JOCTYH /0 CyAy; Taki OOMEKEHHs MaioTh
nepeciiAyBaTh JETITUMHY METY — He TIOPYIITYBaTH caMy CYTHICTh ITbOTO
MpaBa, a MiXk I[IEF0 METOIO 1 3aIPOBAHPKCHUMHU 3aX0/laMH Ma€ iCHyBaTu
nponopIiiiiHe criBBigHOMIEHHS (§ 57 pimenHs y cripai «Ashingdane v.
the United Kingdom» Bix 28 tpaBus 1985 poky, § 96 pimenHs y cnpasi
«Krombach v. France» Bix 13 mororo 2001 poxy).

BuknazeHe Bullie fa€ micTaBu CTBEPKYBATH, 1110 OJIOKEHHS T1. 2
4. 1 ct. 389 HIIK VYkpainu, siki yHEMOXITHBIIIOIOTH KacalliiiHe ocKap-
JKEHHS YXBaJl Cyy MEpIIoi iHCTaHLil MPO BiAMOBY B MPUUHSATTI A0AAT-
KOBOTO PIllIEHHS, MICHs X Meperisiay B alesiifHOMY MOPSAIKY, TOpY-
HIYIOTh: IPUHIUI BepXxoBeHcTBa npasa (4. 1 c1. 8 Koncruryuii Yipai-
HU), eIEMEHTaMH SKOTO € CIIPaBeUTMBICTD 1 PO3YMHICTb; IPUHITUT KOH-
CTUTYIIITHOI PIBHOCTI MpaB YYaCHUKIB CyI0BOTO mporecy (4. 1 cr. 24,
n. 1 4. 2 ct. 129 Koncrutynii Ykpaian); BUMOTY 3/IHCHEHHS B Cy/i
MPECTABHUIITBA 1HIIIOT 0COOU BUKITIOUHO a{BOKATOM (4. 4 cT. 1312, 1. 1
ct. 59 Koncrutynii Ykpainu). 3a3HadeHi MOPYIICHHS MPU3BOISATH 0
HETPOIOPIIIHOTO 1 HeCIIPaBEATMBOr0 OOMEKEHHS MTPpaBa Ha KacalliiiHe
OCKapKeHHsI YXBaJli PO BiZIMOBY IPUUHSATH TOJATKOBE pirneHHs (1. 8
4. 2 ct. 129 Koncturyuii Ykpainu) Ta nopyurye KOHCTUTYLiHHE TPaBo
Ha cymoBui 3axucT (4. 1 ctT. 55 Koncrutymii Ykpainn).

Take oOMeKeHHs ITpaBa Ha KacalliifHe OCKap)KeHHs yXBaJl IIpo Bij-
MOBY B TPHHHSITTI JOJATKOBOTO PIIICHHS MPU BUPINICHHI MHTAHHS
PO3IIOTYy CyZOBUX BUTpPAT BCTAHOBJIIOE HEMPOIOPLiiHE 0OMEKEHHs
mpaBa Ha JOCTYI A0 Cymy. Taki oOMEXKeHHS HE MepeciiayroTh JIeTi-
TUMHOT METH, OCKIUIBKH CTBOPIOETHCSI CUTYyallisl, KOJIX MaiHOBI MpaBa
yYacHHMKa CIIPABH Ha OTPUMAaHHsS KOMIIEHCAIlil MOHECEHUX CYIOBUX
BUTpAT (BUTpAT Ha npodeciiiHy npaBHUYIY JIOTIOMOTY) HE MOXYTh OyTH
3axXUINEHI SIK y Cy/lax MepIoi 1 anesiiiHol 1HCTaHIIi, TaK 1 B 1HIIO-
My CyJOBOMY IpPOBa/UKEHHI. AJKe Ipen’ sIBICHHS HOBOTO IO30BY AJIS
CTSTHEHHS TIOHECEHHX CY/IOBHX BUTpAT HE JIOMyCKAEThCs. ToMy ydac-
HHUK CIIPaBU TMOBHMHEH MAaTH MPOLECyajbHYy MOXJIUBICTb AOCTYIY O
BepxoBHoro Cyay mi1st 0OrpyHTYBaHHSI CBOTX BUMOT TIPO KOMIICHCAIIIIO
MMOHECEHNUX CYAOBHX BHUTpAT (y BHITQJKy BiIMOBH CYyHIiB MOMEPEIHIX
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IHCTAHIIH y TPUHHATTI JOAATKOBOTO PIllIEHHS PO IX CTATHEHHS) caMe
B MEXax MPOBa/PKEHHS B Till CrpaBi, B sIKili Taki BUTpATH Oy/y MMOHE-
CeHi.

[ToniOHi BUCHOBKM B cepi IUBUILHOTO CYJOUYMHCTBA MIONO OCKap-
JKEHHSI CYIOBUX PILLEHB SIK IPO NO3UTUBHE BUPILICHHS IIEBHOTO MUTaH-
HSl, TaK i TIpo BiIMOBY B IIboMy Bike poouB Koncruryuiitnuii Cyn Yipa-
ian. Hanpuknazn, y Pimenni Bim 22 xBitHa 2014 poky Ne 4-pr/2014
Koncruryuiitnuii Cyn Ykpainu BBaxkae, 0 MOXKIJIMBICT aneIsiiiHOTO
OCKapyKeHHsI yXBaJI Cy[dy TEpIIOoi iHCTaHIl MpO BiZIMOBY y BHECEHHI
BUNIPABJICHb Y PillIEHHS B TAKOMY CaMOMY TOPSIKY, SK 1 YXBaJl LIO/0
BHECCHHS BHIIPABJICHb y PIIIEHHS, Y3TOMKYETHCS 31 CIPABEITHBICTIO
AK CKJIaJ0BOIO NPHHLUILY BEPXOBEHCTBA IpaBa Ta BHU3HAYCHHUMH B
gacTuHi TpeTii crarti 129 Konctutytii Ykpainn oCHOBHUMH 3acaja-
MU CYIOYMHCTBA, 30KpeMa PIBHICTIO YCiX YUACHHKIB CYJJOBOTO MPOLECY
TepeT 3aKOHOM 1 CyZIOM, 3a0e3TeUeHHSIM arelAIifHOTO Ta KacariitHoro
OCKap>KeHHsI PILIeHHS Cydy, KpiM BUIAJKiB, BCTAHOBJICHHX 3aKOHOM.
V Pimenni Big 2 nuctonana 2011 poky Ne 13-pn/2011 Koncturyiii-
Huit Cyn YkpaiHu BHUpILIMB, IO OCKAPKEHHIO OKPEMO BiJ PiLlIEHHS
Cylly MiJUISTalOTh YXBaJM Cyly TepIIoi iHCTaHIIi K MO0 TTOBOPOTY
BUKOHAHHS CyJ0BOI'O PILLICHHS, TAK 1 PO BiAMOBY B 3a10BOJICHHI 3a51BU
11010 TOBOPOTY BUKOHAHHS CYJI0BOTO pitlieHHsI. Y PiteHHi Bij 8 nuriHs
2010 poky Ne 18-pn/2010 Koncrurymiiitanii Cyn YkpaiHu BUPIIIUB,
110 OCKap)KyBaTH B aleysIiiHOMY MOPSIIKY OKPEMO BiJl PillIeHHS Cymy
MOYKHA yXBajlil Cyly TepIIoi iHCTaHIi K PO po3’sICHEHHS PIillIeHHS,
TaK i Mpo BiIMOBY B po3’siCHEHHI pilieHHs. Y PimenHi Big 28 KBiTHA
2010 poxy Ne 12-pn/2010 Koncrurymiiianii Cyn YkpaiHu BUpIIIUB,
110 OCKap>KyBaTH OKPEMO BiJl PILLICHHS CY[y MOXKHa yXBaJld Cydy Mep-
101 1HCTAHIIIT K TIPo 3a0e3TMeueHHs MO30BY 1 MO0 CKacyBaHHs 3a0e3-
TIEYCHHS TI030BY, TaK 1 yXBaJld MMPO BiIMOBY B 3a0e3Me4eHHI MO30BY i
cKkacyBaHHI 3a0e3mnedeHHs mo30By. Y Pimenni Big 27 ciunas 2010 poxy
Ne 3-pn/2010 Koncrutyniiinuii Cyn Ykpainu BUPILIKB, IO OCKapKyBa-
TH OKpPEMO BiJ] pillIeHHS Cyy MOXKHA yXBaJy CyAy MepIIoi iHCTaHIIii K
npo Bujaady ayOikaTa BUKOHABUOTO JIUCTA, TakK i MPO BiIMOBY B HOTO
BHIa4l.

TakuM YMHOM, SIKILO 3aKOHOJABELIb JOITyCKAE KacaliiHe OCKapKeH-
HSl IOJJATKOBOTO PIIICHHS MPO CTATHEHHS CYIOBHX BHTPAT (SIKE MOXKE
OCKap)KyBaTH BiAMOBiNa4, KW HE 3rOIHUHN 13 pPO3MIPOM CTATHYTHX
3 HBOTO CYJIOBUX BUTpAT, & TaKOXX MOXKE OCKap»KyBaTW T03WBay, Ha
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KOPHCTB SIKOTO CYJl CTSTHYB MEHIILY CyMY 3asiBICHUX BUTPAT, BKJIIOYAIO-
Y BUMAJKU 3aKPUTTS IPOBAKEHHS Yy CHpaBi ad0 3aJMIICHHS M030BY
0e3 po3msiny), TO MOBUHHA iICHYBaTH 3aKOHO/aBYa MOXKJIMBICThH Kaca-
[IITHOTO OCKapKEeHHS W yXBaJli PO BiIMOBY Y IPUUHSATTI JOAATKOBOTO
pilieHHs, sKOto OyJI0 yYaCHUKY CIpaBH (BiANOBiAady a0 K MO3UBauy)
MTOBHICTIO BiJIMOBJICHO Y KOMITCHCAIIIi CYTOBUX BHUTpAT. [HIIIE 3aKOHO-
JaBye PEryJaroBaHHS MOPSAAKY 3IiHCHEHHS LHMBUIBHOIO CYJOYHMHCTBA
MopyIIye BUIIEHaBeIeHI monokeHHsT Konerutymii Ykpaian. A Bpaxo-
BYIOYH, 110 B MOPSAKY YXBaJICHHS OJATKOBOTO PILLICHHS TAaKOX MOKE
PO3IVISLIATUCH SIKACh NIEBHA IT030BHA BUMOTa, 3 MIPUBOIY SIKOI CTOPOHU
MOaBAJIM IOKa3H 1 1aBaJIv MTOSCHEHHS, ajie CYJJOM HE YXBaJICHO pillleH-
HS, TO BiIMOBa B 33J0BOJICHHI Takoi HEBHPIIIECHOI MO30BHOI BUMOTH
Oy/e o(hopMITFOBATUCS YXBAJIOKO PO BiIMOBY B IPUHHSTTI JIOJIATKOBO-
ro PIlICHHS, 10 TEX BUKIOYATUME MOXKJIMBICTh KacalliiHOTO OCKap-
skeHHs 710 BepxoBHoro Cymy pillleHHS 1O CyTi CIIOpPY B YacTHHI TaKoi
MI030BHOI BUMOTH. A II€ CylepeduTh OCHOBHHMM 3acCajiaM LHBUIBHOTO
CYIOYMHCTBA 1 3MICTY IIUBLTHHOTO MPOIECYaTHbHOTO 3aKOHOIABCTBRA.
Binrak HEMOXIHMBICTD KacalliifHOTO OCKap)KeHHS YXBallil TPO Biji-
MOBY B IPHUMHSATTI 10AATKOBOTO PILLICHHS CTBOPIOE IEPEIIKOAN B JOCTY-
ni 10 BepxoBHoro Cyay, NOpYIIyIOYH OPU LBOMY MPUHIUIT TPAaBOBOT
BU3HAYCHOCTI Ta Tepen0auyBaHOCTI SIK €JIeMEHT BEpPXOBEHCTBA MpaBa.
AJKe y4acHHMK CIpPaBH MO30aBISIETHCS MPOIECYyaTbHOT MOMKIMBOCTI,
Hanpukiaa, Ha migacTasi m. 2 4. 2 cr. 389 LK Ykpaiuu, o0rpyHTYyBaTH
nepen Bepxopaum CymoM HEOOXiTHICTH BIACTYIUICHHS BiJl BHCHOBKY
TII0JI0 3aCTOCYBAHHSI HOPMH IIpaBa y MOAIOHIX IIPABOBITHOCHHAX (X09a
TaKy MOXUIMBICTh YYaCHUK CIIPaBH Ma€, SKIIO CyJ TMepIoi iHCTaHIIii
BUPIIINTH MUTAHHS KOMIICHCAIlIi CY/TOBIX BUTpaT came y ¢hopMi toaar-
KOBOTO PILICHHS LIUIIXOM iX CTATHEHHS B 3aHM)KEHOMY PO3Mipi).
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Koroied Serhii. The problem of access to the Supreme Court in appeal
of judgments on refusal to make an additional judgment in civil proceedings

The article draws attention to different procedural regulation of the
distribution of legal costs: if such distribution (recovery of these costs or refusal
to recover them) is carried out simultaneously with the adoption of a court
judgment on the merits of the claim, then this is noted in the operative part of
the judgment; if the question on distribution of legal costs is resolved in the
order of adoption of additional judgment, then when adopting a judgment on
recovery of legal costs (in full or partly) the court adopts an “additional
judgment”, and in case of refusal to collect such costs, the court adopts a “ruling
on refusal to adopt additional judgment”. It is precisely in the latter case that the
problem of access to the Supreme Court arises, because there is no provision for
appealing the judgments of the court of first instance regarding the refusal to
adopt an additional judgment in the cassation procedure. In this regard, the
purpose of the article is to carry out a scientific and practical analysis of the
procedural regulation of the specified issue with the justification of the
incorrectness of the legislator’s approach to its solution and the unconstitutionality
of the relevant regulations of the Civil Code of Ukraine, which make it
impossible to appeal in cassation the judgments of the court of first instance on
the refusal to adopt an additional judgment, after their revision in the appellate
procedure. After all, this obviously indicates a violation of the principle of
equality of rights of the participants in the legal process, which affects the
property rights of the participants to receive compensation for incurred legal
costs. It is concluded that the legislator established a “cassation filter” depending
not on the core of the issue that must be resolved (the issue of recovery of legal
costs), but exclusively on the form of the court judgment by which the issue is
resolved: if the issue is resolved in the form of a “court judgment” or “additional
recovery of legal costs (rulings on refusal to adopt an additional judgment), then
a cassation appeal is impossible. The conclusion is substantiated that if the
legislator allows a cassation appeal of the “additional judgment” on the recovery
of legal costs (which can be appealed by the defendant who does not agree with
the amount of legal costs recovered from him, and also can be appealed by the
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plaintiff, in whose favor the court recovered a smaller amount of the claimed
costs, including cases of closing the proceedings in the case or leaving the claim
without review), then there must be a legal possibility of a cassation appeal of
the “ruling on the refusal to adopt an additional judgment”, by which the
participant in the case (the defendant or the plaintiff) was completely denied
compensation for legal costs. Another legislative regulation of the procedure for
carrying out civil proceedings violates the above-mentioned provisions of the
Constitution of Ukraine. And taking into account that a certain “unresolved”
claim may also be considered in the process of adoption of additional judgment,
the refusal to satisfy such an unresolved claim will be formalized by a ruling on
the refusal to adopt an additional judgment, which will also exclude the
possibility of a cassation appeal to the Supreme Court of the judgment on the
merits of dispute in terms of such a claim, and this contradicts the basic
principles of civil proceedings and the content of the civil procedural law.

Key words: civil proceedings, legal costs, professional legal aid, distribution,
additional judgment, resolution, cassation appeal, access to justice, refusal to
adopt an additional judgment.



