158 Hepoicasa i npaso e Bunyck 96
YIOK 347.92
DOI: 10.33663/1563-3349-2024-96-158
B. J1. 3YBAY

METOAM AOCNIAXEHHA BEPXOBEHCTBA NMPABA
B UMBIJIIbBHOMY CYAO4YUHCTBI

30iticneno cnpoby ocmucientsi MemoOoNOSIMHUX 3ACA0 OOCTIONCEHHS NPO-
OremMamuKu 6epX08eHCmMaa npasa 8 YUsiibHomy cyoouurcmei. O0TpyHmogyemvcs
mesa, wo 8 Xxo0i peghopmysans cy0080i 61a0U Ma CYOOUUHCTNEA BANCIUBE 3HA-
YEHHsl MaE Meopisi npasocydos y yusiivhux cnpasax. Memooonoeis sk vacmuna
yiel OOKMPUHU BUBHAYAE HAYKOBI NPUTIOMU, CNOCOOU, MEMOOU 8UBUEHHS. SBULY
npaeoeoi dilicnocmi. Bid mozo, nackintbku mouno 6yoe nisHano npupooy npaso-
sux (henomenis, BUABNEHO 3AKOHOMIDHOCMI MA CYNepeyHOCMi 8 pPO3GUMKY
CYCRINbHUX 8IOHOCUH, SIKI Pe2YNIOIOMbC NPABOM, 3ANeCUMb YCHIHICIb nepe-
meopeHs. Bimuusnana npasosa cucmema nepedysae auwie Ha emani CnputiHsm-
msi i0etl 000 BEPXOBEHCEA NPABA, W0 AKMYAII3YE NOOANbLLE 6CEOIUHE OCMUC-
JIeHHA Yb02O0 NPABOBO20 ABUWA, U020 YIHHOCMI 01 HAYIOHANLHO20 NPAsd,
30Kpema 3 no3uyii eapMoHizayii YKpaiHcbKo2o 3aKOHO0A6CMEa 3 NpaGoOM
Esponeticorkozo Coro3).

Kniwouosi cnosa: memooonoeis 00cniodxcents, 6epXo8eHCME0 Npasd, npuH-
Yunu YusiibHo2o0 CyOOUUHCMEA, 3a2albHONPABOBT MeMOOU O0CTIONCEHHS, CYOO-

6a peghopma.

Zubach Vasyl. Methods of researching the rule of law in civil proceedings

The article attempts to comprehend the methodological foundations of the
study of the rule of law in civil proceedings. The author substantiates the thesis
that in the course of reforming the judiciary and judicial proceedings, the theory
of justice in civil cases is of great importance. Methodology as a part of this
doctrine defines scientific techniques, methods, and methods of studying the
phenomena of legal reality. The success of transformations depends on how
accurately the nature of legal phenomena is understood, and how well the
regularities and contradictions in the development of social relations regulated
by law are identified. The national legal system is only at the stage of perception
of the ideas on the rule of law, and this actualizes further comprehensive
understanding of this legal phenomenon and its value for national law, in
particular, from the perspective of harmonization of Ukrainian legislation with
the law of the European Union.
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Beryn. [Turannst MeTomomorii y cTpyKTypi aBTOPCHKOTO BUBYCHHS
TEOPETUKO-TNIPUKJIAAHUX MPoOJIeM BEpXOBEHCTBA MpaBa B LUBIILHOMY
CY/IOUMHCTBI CTAHOBJIATH 0COOIMBHIL iHTepec. MeThcs Mpo Bakiu-
BicTh (hOpMYBaHHS JIOTIYHO 3aBEPIIEHOI KOHIEMIIT peaizallii BepXxo-
BEHCTBA TIpaBa B ycix cdepax MpaBOBOrO PEryiaiOBaHHS. 3 OIVISIY Ha
Cy4acHi 3aKOHOJaBYl IiJXOAX MOYKHA KOHCTaTyBaTH, IO BITYM3HSIHA
NpaBoBa cUCTEMa NepedyBae JHIIe Ha eTari COpUHHSTTS po3misiyBa-
HUX 1JIeHd, IO JIUIIIe aKTyalli3y€e TOoAalbIIe BceOigHe OCMHCICHHS I[HOTO
HOBOTO IPABOBOTO SBHUIIA, HOTO IIHHOCTI TSI HAIIOHAJLHOTO TIpaBa,
30KpeMa 3 TIO3MIIii MPUCKOPEHHS 1 ONTUMI3allii mporeciB yHi(ikarlii Ta
rapMoHi3aiii yKpaiHCBbKOTO 3aKOHOJIaBCTBa 3 MPAaBOM € BPOIEHCHKOTO
Coro3y. Baxkaemo, 110 1151 IOpHINYHOI HAyKW HUHI KIIOYOBE 3aBIaH-
HSl — OOTPYHTYBaHHS CyTHOCTI Ta MOJKJIMBUX €JIE€MEHTIB TaKoi KOHIIETI-
mii.

He Oyne mepebinbIieHHAM CTBEpKYyBaTd, IO OCHOBHA yBara i
3yCHIUIS T Yac PO3pOoOJEeHHsI KOHLEMIIl MepeTBOPeHb MaroTh OyTH
CKOHLICHTPOBaHi Ha MpobiemMax Cy/10Boi BiIau Ta IpaBocyas. Sk cBin-
YUTh JTOCBIJ (PYHKIIOHYBaHHS BITYM3HSHOI AEP’KABHOCTI, CTAHOBJICHHS
He3aJISKHOT Ta CaMOCTIHHOI CynoBOi BIIagu B YKpaiHi Mae Oe3mepeps-
HUI Xapakrtep. JInie 3a ocTaHHI POKH 1, SIK MU BBKAaEMO, O3 HaJISKHOT
TEOPETHYHOI apryMeHTallii Ta BpaxyBaHHsI PABOBUX 1 COLIIOKYJIBTYPHUX
TPaJUIIild HAIIIOTO CYCITIIBCTBA, 3aKOHOAABIEM OYyJI0 MiITPUMaHO FOPH-
JIMYHI iHIMIaTHBH, CIpsSMOBaHI Ha (HOpPMYBaHHS HOBOTO CYIIIBCHKOTO
KOpPITyCy, BU3HAUCHHS HOBUX IPOIECAYP KBaTi(hiKamifHOTO OIiIHIOBAHHS
CYIiB, pI3HOMaHITHUX KOHKYPCHHX €TalliB Ha MpaBo o0iliMaTy mocamy
CyIi, MiJCTaB JJIs eKCTPAOpANHAPHUX MIEPEBIPOK CY/IIB Ha J00povec-
HIiCTh 1 HM3KY 1HIIMX. JlesKi 3aKOHOJaBYl PILIEHHS CTOCYBAJIHCS MOX-
JIMBHX IUISXIiB BUPINICHHS HAKOMMYEHUX TIpo0iieM y cdepi MHUBIIBHOTO
CY/IOUMHCTBA Ta CTBOPEHHS €JIMHOI CY/I0BOI IPAKTUKH.

Takumu BOAUarOThCS XapaKTEPHI PUCH CY4acHOTO IMEpiogy po3-
BUTKY cynoBoi cuctemu. llle Hikonm muTaHHs 3a0e3nedeHHs] MpaBa
Ha CY/IOBHUH 3aXWCT 1 CIIPaBEITUBOCTI CYJIOBOTO PO3IVISLY, BUSHAHHS 1
TOBar” JI0 MpaB i CBOOOM JIIOAWHM Ta T'POMAaISTHIHA, IIHHOCTI TIPaBo-
CyZIIs HE CTOSIIM HACTUTBKU TOCTPO. Y IIbOMY 3aCiIyTa €BPOIEHCHKOTO
BUOOpPY yKpaiHchkoro Hapoay. CyqoBa Biiajia Ta HaJISKHI CYJIOBI MPo-
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LEeypH — CUCTEMOTBOPY1 YNHHUKH IisSUTBHOCTI Cy4acHHUX JI€MOKpaTHY-
HUX, TIPAaBOBUX JepkaB. B yMoBax HedyBaHO! MiATPUMKH 3aXiTHHX
KpaiH HeoOX1THO MPOJOBXKYBaTH po3rodare peopMyBaHHS, 1 30KpeMa
y cdepi IMBUTFHOI FOPUCAMKIIII, 3aII03NYYI0YH TO3UTHBHUH 3apy0ixK-
HUW TOCBIJI, TOCATTH MTOCTABICHOI METH — €BpOIIei3allii mpaBoCyIasl y
[IUBUTHHUX CIIpaBax, B OCHOBI 3MIHCHEHHS SIKOTO ITOCTYITHICTH CyIy Ta
BEPXOBEHCTBO TIpaBa.

UnmMaiy KOPHUCTb y CBITIII IPOOIEM, 1110 PO3TIISAAIOTHCS, MOXKE MPH-
HECTH 3BEPHEHHS JI0 METOIOJIOTIYHUX 3acajl JOCIHIPKEHHSI BEPXOBEH-
CTBa MPaBa B [IUBIJILHOMY CYJJOYMHCTBi. TOMy MeTOI0 Wi€i cTaTTi € aHa-
J1i3 MOYKJIMBUX METOJIIB JIOCIII/PKEHHSI BEpXOBEHCTBA MPaBa Y LIUBIIBHO-
MY CYIOYHHCTBI.

CraH po3podku mpodiaemMu. /[0 METONOJIOTIYHUX MTUTAHb BEPXO-
BEHCTBA TpaBa B UBIILHOMY CyqouMHCTBI 3Bepraiucs 0. B. binoy-
cos, C. C. buukoBa, H. JI. Bornapenko-3enincrka, O. B. ['eTmannies,
K. B.Tycapos, A. I I'ynuk, B. B. Komapos, B. A. Kpoiitop, 0. 1. ITpu-
Tuka, I. O. I3apoga, I. I1. Tumuenxo, C. A. @ypca, M. M. fAcunok ta
iHII BYeHi-mporecyanictu. llpore NOKTpMHA BEepXOBEHCTBA IIpaBa
nepedyBae Ha eTami CBOTO KOHLENTYaJbHOTO OCMMCIIECHHS, B TOMY
YUCITI 3 TIO3UITiT METOIB Mi3HAHHS SIBUIIA, IO PO3IIISAAE€THCS.

Buknaa ocHoBHOro marepiajy. MeTofosoris mepenye mpoBee-
HUM 3MiHaM. Pe(opMyBaHHS npaBoCyAIs Ma€ 3aBXK AU IPyHTYBaTHUCS Ha
HE3aJ0BUTBHUX OIlIHKaX MOTO CYy4acHOTO CTaHy, pO3yMiHHI peajbHHX
MIPUYHMH TAKOTO CTAHOBHIINA, a BiITaK — Ha BU3HAYCHHI MTOCIITOBHOCTI
IiHi, MO CIPUSATHUMYTH YCYHCHHIO HAsSBHUX TTOMIJIOK 1 HEJOMIKIB. 3Ha-
YeHHS Teopii MpaBOCYA/Is Y IUBUILHUX CIpaBax y bOMY CEHCI CKIIaJ-
HO TIEPEOLiHUTH. METONOJIOTis K YacTHHA PO3IVISILYBaHOI JOKTPUHHU
BU3HAYa€ HAayKOBi MPUHOMH, CIIOCOOHM, METOIM BHUBUEHHS SIBHIL Mpa-
BOBOI JificHOCTI. BiJl TOr0O, HACKLIBKH TIIMOOKO Ta TOYHO OyJe Mi3HAHO
NpUPONy MpPaBOBHX (PEHOMEHIB, BUSBICHO 3aKOHOMIPHOCTI Ta cyrie-
PEYHOCTI B PO3BUTKY CYCHIJIBHUX BiTHOCHH, SIKi PETryJIIOIOTHCS IIPABOM,
0araro B 4OMy 3aJIeXKHTh YCIILIHICTh 3asBICHUX MepeTBOpeHsb. [Ipore
BapTO MiKPECIUTH, 110 HAJICKHUM YHHOM MOTEHI[1a]l HAYKOBUX 3HAaHb
I10/10 METOAOJIOTI] B MPaBO3HABCTBI HUHI HE BUKOPUCTOBYEThCs. Heo-
JTHOPA30Bi 3TaJIKM 3aXiJIHAX MapTHEPiB NP0 HEOOXiAHICTh CTBOPEHHS
JIIEBOTO MeXaHi3My peastizaiii BEpXOBEHCTBA TpaBa 3MYIIYIOTh KpH-
THYHO OITIHIOBATH KITFOYOB1 PE3yIbTaTH BITUM3HIHUX PEHOpM.
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OpHi€ro 3 MPUYWH TAKOTO CTAHOBHIIA, HA HAITY TYMKY, BapTO Ha3Ba-
TH BiJICYTHICTh B3a€MO3B 13Ky Mi)K 3aKOHOJIaBYMM ITPOIIECOM 1 Teope-
TUYHUMHA PO3pPOOKaMH, 30KpeMa B Tally3i METOJOJIOTil MpaBO3HABCTBA
Ta BUPINICHHS MPOOJEM MpaBo3acTOCyBaHHs. HHUHI Hemae peanbHOTO
HAyKOBOTO CYIIPOBOJIY ITI€PETBOPEHbB, IO MPOBOAATHCA. Hemae momuty
Ha SIKICHY IiJI'TOTOBKY 3aKOHOJ[ABYMX aKTiB y BCIX cepax MpaBOBOIO
pETyIroBaHHS, X04a IMOTEHIlial BITYM3HSHUX HAYKOBHX IIKIJ TOCHTH
oueBUAHUN. JlesiKi TOCIIITHUKU TaKUW CTaH OB’ SI3YIOTh 13 BIJICY THICTIO
yCTalleHUX 3BHYAiB 3aKOHOJIABUOTO Tporecy [1, c. 67, 68].

[ToBepHEMOCS 10 METOAOJIOTIYHUX 3aca] (IPUHLIUIIB) TOCIiIKEeH-
HS TIpoOJIeMH BEPXOBEHCTBA TpaBa B ITMBIILHOMY CyIOYMHCTBI. Ha
OCHOBI SIKMX MPHUHOMIB 1 crIOCOOIB MOXIJIMBE Ti3HAHHS L[LOTO MPaBO-
Boro sBuma? Big oOpaHMX METOMOJIOTIYHUX IiTXOMIB 3aJCKHUTh ITi-
CYMKOBHH pe3ysbTaT HayKOBOTO JOCHiKeHHs. Lle He Moke He 3yMOB-
JIIOBATH OCOOJIMBOi yBarw J0 METOJIB BUBYCHHS, IO 3aCTOCOBYIOTH-
Csl IOPUMYHOIO HAyKOIO. 3HAYECHHS! METOMOJOTIi Y TaKOMy KOHTEKCTi
CKJIQJIHO TEPEOIIHUTH, OCOOJMBO Ha T/ MIHJIMBUX CYCIIJIBHHUX Bij-
HOCHH 1 HOBHX OYiKyBaHb Ta IOTPeO CyCHIIILCTBA Ta JeprKaBu. 31aBa-
socst 6, HoBy penakiito LIITK Vkpainu yxBajeHO 30BCIM HEIOIABHO,
ajie JUCKycii 3 0ararboX MUTAaHb MPABOBOTO PETYITIOBAHHS [UBITHHUX
npoliecyagbHUX MPABOBIAHOCHH HE PUIIMHAIOTHCSI. He ocTaHHs poib
y TaKUX JUCKYCisIX HAIEKUTh, HA HAIIY AYMKY, METOJaM FOPUIHIHOTO
nociikeHHs. CrpoOy€emMo B IUX HEMTPOCTHX YMOBAX Jalli OOTpyHTYyBa-
TH aBTOPChKE Oa4eHHS METOJOJIOTI1 MTi3HAHHS MPOOIEMU BEpXOBEHCTBA
npaBa B LUBUILHOMY CYIOYHHCTBI.

BuximHoro Te3010 aBTOPCHKOI MO3HINI € PO3IIIIA METOMOJNOTIT sIK
rany3i HayKOBOTO 3HaHHsI, Ha ()OPMYBaHHS SIKOT 3HAUHHH BIUIUB CIIPAB-
nsie pinocodcebka Hayka, 1 30kpeMa (iocodis mpasa.

Hactynna Te3a, mokiaaeHa B OCHOBY MPONOHOBAHOI TOYKU 30pY
3 TIUTaHb METOAOJOTI{: METOIU AOCITIHKEHHS — 00’ €KTHBHI 32 CBOEIO
npupozoro. [IpaBoBi Hayku AjIs Mi3HAHHS CYTHOCTI MPABOBHX SIBHIL,
IO BUBYAIOTHCS, BUKOPHCTOBYIOTh OJTHY M Ty CaMy CHCTEMY METOIIB,
npuioMiB 1 cnoco6iB. He icHye Takux METOZIB, sIKi 3aCTOCOBHI JIMILIE
B OfIHIH c(epi HAYKOBOTO 3HAHHS 1 HE MOIIH O OyTH 3 YCIIXOM BHKO-
pucrani B iHmii. [Ipu 11poMy BHOIp TOTO YM iHIIOTO METOAY, 3BICHO,
3aJISKUTh BiJl UIBOBUX YCTAHOBOK KOHKpETHOTo BuYeHoro. ITporte 1e
30BCIM HE O3Hayae, MO SIKiCh METOIW HE MOXYThb OyTH 3aCTOCOBHI B
paMKax MpoBeJICHUX HAYKOBUX JIOCIIiPKEHb.
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Ille omHe MONOXKEHHS, HA sIKe O XOTLIOCS 3BEPHYTH yBary, — poib
MeTononorii. Bapro, MaOyTs, BuALsITH ii ponb y GopMyBaHHI HOBO-
TO 3HaHHS MO0 TMPEIMETIB, AKi AOCHIKYIOThCA. OIHAK 3HAYECHHS
METOJIONOTi MM He BHYEpIyeThcs. MeThes npo Taki i pyHKuii, gk:
CHUCTEeMaTH3allis 1 IepeBipka OTPUMaHUX TEOPETUIHUX 3HaHb. CTOCOB-
HO LMBUIBHOTO MPOIECYajJbHOTO IMpaBa MOXKHA BUSBUTH 3BOPOTHUH
3B 30K 13 3aralbHOTEOPETUYHOIO MTPABHIYOI0 HAYKOIO, IO PO3po0IIsie
(dyHmaMeHTa bHI MOHATT 1 Kareropii. Ha ixHii ocHOBI Bike GOpMy€ETh-
CsI TIOHATIMHO-KaTeTOpiaIbHAN arapar IUBITEHOT MPoIeCyaTbHOI JOK-
TPHHU 1 3aKOHOJABCTBA, OCHOBHI 1HCTHTYTH, CTaJil Ta MPOBAIKEHHS
CYZIOBOTO TIPOTIECY.

VY KOHTEKCTi MUTaHb, 0 PO3MISAAIOTHCSA, HE MOXXHA OMUHYTH U
MpoOJIeMH CIIiBBIIHOIICHHS HAyKOBOTO 3HAHHS Ta MeromoJiorii. Tyt
HEOO0X1THO 3a3HAYUTH, 1110, 3 OAHOTO OOKY, 0€3 METOI0JIOT1] HEMOKIINBE
OTpPHMaHHS HOBOTO 3HAHHS, 3 1HIOTO — KOXKEH HAyKOBEIlb JUIS JIOCSIT-
HEHHS CBOIX IOCIHIAHUIBKUX LiJeH MO-Pi3HOMY BUKOPHCTOBY€E HasBHI
METOJIOJIOTIYHI TPHIOMH 1 CIOCOOU TTI3HAHHS.

HactymHa Te3a cTtocyeTbesi 3HaYSHHS JIIaJICKTHKHU SK 3arajbHOHA-
YKOBOTO METOY JO0CIiKeHHs. JliaeKTiKa, sIK HaM BHJIA€ThCS, 1 ChO-
TOJIHI HE BTpavae CBOEI 3HAYYIIOCTI. XPECTOMATIHHUM yKe cTajo il
PO3YMIHHS SIK METOJy BHUBYCHHs a00 HaBiTh (Pis1oco(ChKOl MijcTaBU
Mi3HAHHS 3aKOHIB PO3BUTKY NPHUPOIH, CYCIIIHCTBAa 1 MUCIEHHS. B 11
OCHOBI — BCeOIUHMI TTOTIISIA HA AOCHIPKYBaHUH MTPEAMET, [0 BPaXOBYE
BCI MOYJIBI TIPOTHIICKHI MTO3UIIII.

JlianekTHYHMIA MiIXiJ 3HAXOAUThH JIOBOJI IIUPOKE 3aCTOCYBaHHS B
CydYacHil IUBIIBHIN TporecyanbHid JoKTpuHi. 30kpema, I. I1. Twum-
YCHKO, aHAJI3yH4HM MPUHIMIKA [UBIILHOTO Ta aJMIiHICTPaTUBHOIO
CYIOYMHCTBA B iXHBOMY B3a€MO3B’SI3KY, (hiJI0COPCHKO-CBITOTIISITHOIO
OCHOBOIO JIOCITIJKCHHSI HA3UBA€E KATETOPii 1 3aKOHU JIIaJIeKTHKH, 3aCTO-
CyBaHHS KOTPHUX JTO3BOJIMJIO JATH BCEOIUHY XapaKTEPUCTUKY 1 OIHKY
PO3MIISIyBaHUX SIBHII, C(OOPMYITIOBATH HAa OCHOBI HAKOIMMYCHOTO JIOC-
BiJly 1 3HaHb, IX KPUTHIHOTO CIIPUUHATTS 1 MIEPEOCMHUCIICHHS HOBI Hay-
KOBI BHCHOBKH 1 TilTOTE3H, MPOBECTH HEOOXi/IHI y3araJbHEHHS MO0
MIpeIMeTa, SIKI BUBYAETRCS [2, C. 4].

M. I1. Kypuiio 0CHOBOTIOJIO)KHUM METOZOM JOCIiPKEHHS ITPOoOieM
€JIHOCTI IIMBUTICTUYHOTO MPOIECY BBAXKA€ MPHUHIIMIIN, 3aKOHH 1 KaTero-
pii TiaNeKTUKH, sIKi TO3BOJIMIIN BUSBIISATH ICTOTHI BiIMIHHOCTI ITOTJISITIB
Ha UBUIbHE CYIOYMHCTBO YKpaiHM, MPOBECTH OaraTtoacrleKTHUH aHa-
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JIi3 HaNpsAMIB HOTO OE3MepepPBHOTO PYXy, BpaxyBaTu 00’ €KTHUBHI CyTie-
PEYHOCTI B PO3BUTKY Ha Cy4acHOMY eTarli, OOIpyHTYBaTH HaHOUIbII
ONTHUMAaJbHI ¥ €(PEKTUBHI NUISXH TX BUPIIIEHHS B YMOBax MEpMaHEeHT-
HOCTI 3MiH TIpaBa i CyCIHiJIbCTBA, CTBOPEHHS aJIeKBAaTHOI iM MpPaBOBOT
MpakTuku [3, c. 6].

Jus T. A. 1lyBiHOT JiaJIecKTUYHUN METOJI CTAHOBUTH METOJ0JIOTIY-
HY OCHOBY JOCJIIJP)KEHHSI IPUHIIMITY BEPXOBEHCTBA IIPaBa Ta 3aCTOCOB-
HUI 17151 3’ ICyBaHHS HOTO MIPUPOJIHU Ta 3MICTY, MI>)KCUCTEMHHUX 3B’ 3KiB,
CHIBBiTHOIIIEHHS] MI>KHAPOIHO-TIPABOBOTO ¥ BHYTPIIIHBOJEPKABHOTO
peTyIIoBaHHS B aCIEKTi peasizalii BUMOr €Bporieiicbkoi KOHBEHIIIT PO
3aXHCT TIPaB JIIOAUHU i OCHOBOITOJIOKHUX CBOOOI 1 YMHHOTO ITUBUTEHO-
TO TIPOIIECYaIbHOTO 3aKOHO/AAaBCTBA [4, ¢. 5].

IIpuknanyn BUKOPUCTAHHS IMIaJCKTUKH B HOBITHIX OCIIIKEHHIX
aKTyaJIbHOI TPOOIeMaTHKX HUBIIEHOTO POLIECY MOXKYTh OyTH IPOIOB-
xeHi. Le me pa3 3acBimuye 3aTpeOyBaHICTh A1aIEKTHKH K 3arajlbHOHA-
YKOBOT'O METOJ Ii3HAaHHA siBUL. He3Baxaroun Ha 3aliBy ieonorizamito
B MHHYJIOMY, LIeli MeTO/ Hapa3i 30epirae CBOIO MPHUKJIAAHY IIHHICTH,
JIONIOBHIOIOUM 1 PO3BHMBAIOYM CHCTEMY HOBHMX INPHHLUIIB HAyKOBHX
JIOCTIJKCHb.

Ha namy aymky, y AOCHiIKEHHSAX NMpoOsieM BEpXOBEHCTBA IMpaBa
JUAJICKTUYHI TIJAXOIM MOXYTh TaKOX 3HAHTH CBOE 3aCTOCYBAaHHS.
AKTyaJIbHUM € OCMHCIICHHSI LIMBUIBHOIO CYIOYMHCTBA 3 TOYKU 30pY
JOKTPHHHU IPaB JIFOAWHH, CHCTEMHU HOTO PUHIIUIIIB, @ TAKOK BUXOJSTUN
3 TIPIOPUTETY BEPXOBEHCTBA MpaBa y MOBCAKACHHIN MTPaBO3aCTOCOBHIN
JUSUTBHOCTI, TEH/ICHIIIH PO3BUTKY Ta BaXJIMBOCTI JOCSITHEHHS 3HAYHO-
TO CTYIEHS CHUIBHOCTI HallIOHAJILHOTO TIpaBa 3 MPaBOM €BpPOTEHCHKO-
ro Coro3y, HeoOXiJTHOCTI BUPILICHHS MPOOJIEM MPaBO3acTOCYBaHHS Ta
(hopMyBaHHS yCTAICHOI CYTOBOT IPAKTHKHU TOIIO.

e ogna Te3a Moxke OyTH CQOPMYIbOBaHA TaK: BILUIUB MIPAaBOPO-
3yMIHHS Ha 3’SICYBaHHsI CYTHOCTI BEPXOBEHCTBA IpaBa B IUBIILHOMY
CYIOYMHCTBI. SIK BizmoMo, BHOip TOTO YW 1HIIOTO THITy MPaBOPO3yMiH-
HSl BU3HAYA€ HaNpsSM HAyKOBOTO TOIMIYKY, GopMye HOTO CBITONNISIHY
ocHOBY. [103UTHBI3M, TpUBAIHIi Yac MAHYIOUHN Y BITYM3HSIHINA IOpH Y-
HI HAyIli, CIIpaBIsiE 1 CHOTOAHI 3HAYHUN METOMOJIOTIYHUN BIUIMB HA
aHaJi3 OUBUIBHOTO NMPOLECYAILHOIO TpaBa SK CUCTEMHU (OPMaIbHO
BU3HAYCHUX MPABUII TIOBEIIHKH, CAHKI[IOHOBAHUX JiepkaBoro. [IpoTe 3
IUIMHOM 4Yacy OYEeBHHO, 110 LI€ HE €AMHUN MOXKIIMBHI 3pi3 HAyKOBOTO
OCIIIKEHHS.
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[{uBinpHE CYHOYMHCTBO MOXKHA aHAN3yBaTW 3 Pi3HHUX IO3HUIIIH, Y
TOMY YHCJII 3 TIO3MIIIT IIEBOCTI MeXaHI3My 3a0e3IeueHHs MMpaB 1 CBOOOI
JIOIMHU Ta TPOMAJSTHUHA SK OJHOTO 3 OCHOBHHX KPHUTEPIiB €(PEeKTHB-
HOCTI JiepkaBHOT Biiajin. Taka MoCTaHOBKA MMUTAHHS, BTIM, HE MOXE HE
MIPUITYCKATH 1 BUSBJICHHS IIEBHUX LIHHOCTEH, 110 3a0€3MeYyI0ThCS JIEp-
JKaBOIO, BU3HAYCHHS IXHBOTO 3HAUCHHS JIJIsl CTAHOBIICHHSI 0COOMCTOCTI,
cycminbcTBa 1 gaepkaBu. g Te3a moxe OyTH 3aCTOCOBHA 1 JIO 3iiic-
HEHHSI TIPaBOCYAJsl y UUBUILHUX ciipaBax. EBomonist cynoBoi Biamu
Ta TPaBOCYMIs 3AeOUTBIIOT0 CIPUYMHEHA caMme 3MiHAMHU IIHHOCTEH
(ime#l) Ha TOMY YM iHIIOMY YacOBOMY HPOMIXKKY PO3BHUTKY JEPiKaBH
Ta CyCHiIBCTBA. [CTOPISI BITIM3HAHOT ACPKABHOCTI JIUIIIE i ATBEPIKYE
MPaBUIIBHICTH [LOTO BUCHOBKY.

SlkuM TIHHOCTSM CHOTOIHI BapTo BimmaBaTu mepeBary? SIki odi-
KyBaHHsI CyCIUIBCTBA BiJi CymoBoi Biaau? SIKi cymoBi mpoueaypu €
JOLUTBHUMH JIJISl 3aXUCTY CBOTO TIpaBa PI3HUMHU YYaCHUKAMHU CYJIOBOTO
npouecy? Hackinbku 1OCTYITHUM € MPaBOCYAAsl, 30KpeMa y (piHaHCo-
BOMY IU1aHi? SIki YMHHUKHM BU3HAYAIOTh €()eKTHBHICTH pealtizalii npas
1 CBOOOII JTFOMUHM Ta TPOMaJITHUHA? 3 TOYKH 30pY IMIIEMEHTAallii KOH-
[ENTiB BEPXOBEHCTBA MPaBa, 11l MUTaHHS MAIOTh NEPUIOPSIHE METOI0-
JIOTiYHE 3Ha4YeHHSA. AKIIEHTYIOYHM yBary Ha mpoOiieMaxX BepXOBEHCTBa
NpaBa, KPUTUIHUX OI[IHKAX 3ICHEHHS PaBOCYIIs, HAJISKHOMY pPiBHI
MPOIECyaIbHUX TapaHTIi Ta MOPIBHIOIOYH 3 1HIIMMHU €BPOTIEHCHKUMU
B3IpISIMH, MOKHA 3pOOMTH BHUEPITHHH BHUCHOBOK MPO CTaH CYIOBOT
BJIaJIM Ta CYJJOYMHCTBA B Cy4acHii YkpaiHi. l{e Takox macTs 3Mory 3po-
OWUTH JOBrOCTPOKOBHI 1 TOYHHH HAayKOBHI MPOTHO3 PO3BHUTKY cepH,
10 PO3IVISTAETHCS.

B acmekri Tumonorii mpaBopo3yMiHHS HEOOXiZHO TOPKHYTHCS i
MMATAaHHS TOHATIHO-KaTEropiaJIbHOTO arapary MUBiIHHOT TPoIiecyatb-
HOT HayKH. 3a JOMOMOTOO TIOHATH 1 KaTeropiii, BCTAHOBJICHHS 1X Haii-
BOKJIMBIIIINX B3a€MO3B’S3KiB BiIOYBA€THCS M3HAHHS TOCIIHKyBAaHOTO
npeamera. OOrpyHTOBaHOIO B IIbOMY ceHci € aymka X. A. J[xaBagosa
PO METOMOJIOTIUYHE 3HAYCHHS TOHATH 1 Kareropiil mims 06’ exTuBarii
NPaBOBOI PEALHOCTI Ta 3aKPIMJICHHS! CTPYKTYpH HAyKOBOTO 3HAHHS.
ABTOp MEPEKOHIIMBO JOBOJANTH, 110 CaMe KaTeropii BU3HAYAIOTh Ty Y1
iHIy cdepy sSK mpeaMeT IOCITiKEHHS, BCTAHOBIIOKOTH MOTO MEXKI.
VY MOHATTSX BTUTIOIOTHCS HAMOUTBII 3HAYYII PE3yJbTaTH HAyKOBUX
JIOCITI/KEHB. 3a OTIOMOTOI0 BU3HAYEHHSI ITOHSTH | BCTAHOBJICHHS CITiB-
BIJIHOIIICHh MK HUMH BIJJOKPEMITFOETHCS IIUBIIBHHI MTPOIIEC K cdepa
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00’€KTUBHOI PEaJbHOCTI, BUSBISETHCS HOTO CTPYKTYpa, OMHUCYETHCS
JUHaAMIKa PyXy [MBIJIbHOT ClIpaBU. Y TOHSTTSX 1 KATETOPISIX 3HAXOJAUTh
CBOI MPOSIBU 1 HayKa LMBIJILHOTO MPOLECY SIK CUCTEMA, 110 Ja€ 3MOTY
Ha IiICTaBi HassBHOTO 3HAHHS MTPOJIOBKYBATH MOTO PO3BUTOK [5, c. 47].

OpHi€ro 3 XapakTepHUX OCOOIMBOCTEHW METOMOJIOTIT JOCIiIKEHHS
npoOieM BEpXOBEHCTBA IIpaBa CIIiJ] BBAXKATH BUKOPHCTAHHS 3arajbHO-
TIPaBOBUX MPHUHOMIB 1 CITOCOOIB. 30KpeMa, MisIbHICHUH MiAXiT JaBHO
i, Ha HaIly JyMKY, 3 YCIIXOM 3aCTOCOBYETHCS IJIsi MI3HAHHS CYTHOC-
Ti 6araTpox mpaBoBuX sABUII. OcoOnmMBe Miclie e METoi TMocigae y
CTPYKTYpl METOJOJIOTIYHOTO IHCTPYMEHTapil0 BHBYCHHS IHBIIBHOTO
TpOIeCYaTbHOTO MpaBa. MeThes mpo MOIa Ha NUBUTBHEIH MpoIec
13 MO3UMLi{ AMHAMIKH pO3IIISAY 1 BUPILIEHHS HUBLUIBHOI cripaBu. Buko-
PHUCTOBYIOUH LIEH METOJ, HOCIIIIHUK 30CEPEKYE CBOIO yBary HE TUIBKU
Ha OKPEMHUX BY3JIOBHX €JIEMEHTAX LIUBUIBHOI MPOLECYyalbHOI AisTEHO-
CTi, a ¥ aHAJII3Y€E TaKy MISUTLHICTD Y IUJIOMY.

Kpim Toro, tpeba BpaxoByBaru, 10 MpoOIEeMH MpPOLECYaTbHOTO
xapakTepy 6arato B oMy momaiOHi, 0COOIMBO B KpaiHax, sIKi HE MalOTh
TPUBAINX MPABOBUX 1 CyIOBHUX Tpamulliil. Lle BinkpuBae mmpoki Mox-
JIUBOCTI JIJIi OCMHUCJICHHS 3apyOiXKHOTO JIOCBIAy OpraHizalii Ta 3/iiic-
HEHHS NMPaBOCYIAs Y LMBIIBHUX CIIPaBax, 3aCTOCYBaHHS IMOPiBHSUIb-
HO-TIPABOBOTO METOIy B JIOCIi/DKEHHSX. VieThcs He JHuIe 1po aHa-
Ji3 MpeLeleHTHOI NPaKTUKU €BPONEHCHKOro Cymy 3 IpaB JIOAUHH.
B acmexTi gociimpkeHHs mpoOieMaTHKU BEPXOBEHCTBA MPaBa y [UB1IIb-
HOMY CYIOYMHCTBI BHKOPHCTAHHsS TaKOro JOCBiIy BHMIA€ThCS BKpail
BaXJIMBUM. [lOpiBHSUIBHE TPABO3HABCTBO Ja€ MOMKIJIMBI MPUKIAIA
3aKOHOAABYMX PIIlIEHB, SIKi BXKE JIOBEIH CBOIO KOPHUCHICTH. [Ipu 1ipomy,
OYEBHJIHO, 110 MAETHCS HAa yBa3i HE MPOCTE 3aM03MYCHHS (KOMIIOBAHHS)
3apyOiKHUX Momeseil. TiUTbKku TIHMOWHHE PO3yMIiHHS CITIIBHOTO 1 Bif-
MIHHOTO B HalliOHAJIbHIM 1 3apyOiKHiN Teopil Ta mpakTHLi 34aTHE MpHU-
3BECTH 210 00lyMaHUX KPOKIB I1[0I0 BIIOCKOHAJIEHHS 3aKOHOJIaBCTBA.

He Moxe 3anummrTucs mo3a AOCHIJHULBKOIO YBaromo H ictopu-
KO-TIPAaBOBUE METOJT JOCIIJPKEHHS. 3BEPHEHHSI JI0 I[LOTO METOJTY CIPH-
s€ 3’ACYyBaHHIO BUTOKIB YKpaiHCHKOi JEp>KaBHOCTI, €TalliB repoiuyHoi
0OpOTHOM HAIIIOr0 HAPOAY 3a CBOK CBOOOAY 1 HE3aJIeKHICTh, €BPO-
neiicbkoro BuOOpy Ykpainu. BiTun3HsiHI IpaBOBi maM’sITKU € HE JIUILE
BiJIJI3epKaJICHHSIM HEMPOCTOol icTopii YKpaiHu Ta caMOOyTHIX pHC Halli-
OHAJIBHOTO XapakTepy yKpaiHLiB, BOHM JAIOTh 3MOTY HPOCIiAKYyBaTH
3a IHCTUTYI[IOHAIBHUM 1 MPOLEIYPHUM PO3BUTKOM CYIOBOI BIQAH Ta
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UBUIBHOTO CYIOYMHCTBA. YacoM 3MiHM MajH KapAWHAJIBHUHA Xapak-
tep. [Ipore Benuky icTopHuHy LIHHICTH MatOTh AJISl Hac 30eperkeHi axKe-
pelia, o CTajlu JOCATHEHHSM HaI[lOHAJILHOI MpaBoBoi qyMku. OHE 3
TakuXx mkepen — «lIpasa, 3a SKUMHU CyTUTHCS MAJIOPOCIHCHKUH HApOI.
VY meBHOMY CeHCl BITUYM3HSHHUI 1CTOPUYHMNA JOCBif € HETIOBTOPHHM.
A sk ime Moke OyTH Ha3BaHHUH MEpiol TPUBAJIOTO NepeOyBaHHs yKpa-
THCHKUX 3eMellb Y CKIIaJi Pi3HUX JepikaB. L1 BiTMIHHOCTI BIUIMBAIOT i
HuHI. ToMy 3HaHHS CBO€1 iCTOPIT — KITFOY Ha MUISIXY 0 YCIINTHUX cyJac-
HUX peopM.

Meroz aHamizy Ta y3arajabHEHHS CyJOBOI MPAKTHKU MIPUKHHATO Bij-
HOCHUTH JI0 YHCJIa CHEI[laJIbHUX METOJIB BHBYCHHS IUBIJIBHOTO IPO-
LeCyaJIbHOTO IpaBa. BurpaBnanum BOAuaeTbCsl BUKOPUCTAHHS IL[OTO
METOY VISl NOCIiIKeHHs IPUKIIAJHUX NTPOOJIEeM BEPXOBEHCTBA IIPaBa
y UMBUIEHOMY cynouuHCTBI. CynoBa MpakTHKa BKa3ye Ha MPOTauHU Ta
IHII HEJOMIKK 3aKOHOJABCTBA, 110, 3PEIITO0, Ja€ 3MOTY OIL[IHIOBATH
e(heKTHBHICTH MaTepialbHUX 1 MPOIECyaJbHIX HOPM, BHUCIIOBIIOBATH
MIPOTO3MIIi] Ta PEKOMEH/IAIII] 00 TiABUIIEHHS HOTO SIKOCTI.

BucnHoBku. MeTo010Tis € Tamy3310 HAyKOBOTO 3HaHHS, HA POpMYy-
BaHHS SIKOT 3HAUHHI BIUTUB cripaBiisie ¢inocodis mpasa. Metoau gociti-
JOKCHHS — 00’ €KTHBHI 3a CBOEIO TIPUPOI0I0. POk MeTO0 0TI TTOIATaE
y (OopMyBaHHI HOBOTO 3HAHHS OO MPEAMETIB, SKi JOCIiIKYIOTHCS.
Vinerhcs Takoxk 1po Taki 1i (yHKIE, SK: CHCTeMaTH3allis 1 Hepesipka
OTPUMAaHHUX TEOPETUYHUX 3HAHD.

[IpaBopo3ymiHHS BIUIMBa€ Ha 3°SICyBaHHS CYTHOCTI BEPXOBEHCTBA
MpaBa B MUBIILHOMY CymoduHCTBI. [103WTHBI3M, TpuBanuii 4ac maHy-
104U Y BITUU3HSHINA IOpUIMYHIA Hay1li, CIpaByIsie 1 HUHI 3HAYHUH METO-
JIOJIOTIYHUIN BIUTMB HA aHAJIi3 I[MBUIBHOTO MPOIECYaIbHOTO IpaBa sK
cucteMu (OpMaIbHO BU3HAYCHUX MPABHII IOBE/IIHKY, CAHKITIOHOBAHHX
nepkaBoro. OHIEIO 3 XapaKTEPHUX 0COOIMBOCTEH METOMOJIOT T TOCTTi-
JOKEHHsI Ipo0JIeM BEPXOBEHCTBA IIPaBa BAPTO BBAXKATH BUKOPHUCTAHHS
3arallbHOHAYKOBHX, 3araIbHONPABOBUX 1 CIELiabHUX MPUHOMIB 1 CIIO-
co0iB.
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Zubach Vasyl. Methods of researching the rule of law in civil proceedings

The article attempts to comprehend the methodological foundations of the
study of the rule of law in civil proceedings. The author substantiates the thesis
that in the course of reforming the judiciary and judicial proceedings, the theory
of justice in civil cases is of great importance. Methodology as a part of this
doctrine defines scientific techniques, methods, and methods of studying the
phenomena of legal reality. The success of transformations depends on how
accurately the nature of legal phenomena is understood, and how well the
regularities and contradictions in the development of social relations regulated
by law are identified. The national legal system is only at the stage of perception
of the ideas on the rule of law, and this actualizes further comprehensive
understanding of this legal phenomenon and its value for national law, in
particular, from the perspective of harmonization of Ukrainian legislation with
the law of the European Union.

The understanding of law affects the clarification of the essence of the rule
of law in civil proceedings. Positivism, which has long prevailed in the national
legal science, still has a significant methodological impact on the analysis of
civil procedural law as a system of formally defined rules of conduct authorized
by the State. One of the characteristic features of the methodology for studying
the rule of law issues is the use of general scientific, general legal and special
techniques and methods.

Key words: research methodology, rule of law, principles of civil procedure,
general legal research methods, judicial reform.



