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NMPOLIECYAIIbHA BIANOBIAAJIBHICTb
Y UMBINIbHOMY CYAO4YUNHCTBI:
KPUTEPII CAMOCTIVMHOCTI TA ®YHKLIOHANBHE
NMPU3HAYEHHA

30iticneno meopemuyny po3pooKy KoHyenyii yusiibHOi npoyecyanvHol 6io-
noOBIOANLHOCHI 6 YUBITLHOMY CYOOUUHCMEL. 3a3Hauacmves, wo, He38aNcalodu
Ha KI0408Y POb YKPAIHCHKOL npagoeoi HayKu 8 peghopmy8anii 3aKOH00A8CMEd,
nomenyian yiei 2any3i 3a1Umacmscsi HEPO3KPUMUM, 0COOIUBO W00 (DYHOAMEH-
ManeHUX npobiem yusiibHo2o npoyecyanvrhozo npasa. Ocodnusa ysaza npuoi-
JSIEMbCSL HEOOXIOHOCMI 2TUOOKO20 8UBUEHHS NPOYECYalbHOT 6I0N0GIOATLHOCII,
OCKINbKU He00OPOCOBICHA NOBEOIHKA CMOPIH | 3108ICUBAHHS NPABAMU CIATU
ceprio3Hol0 npodremMoro @ cyuacHitl cy0osii npaxmuyi. Bioznauacmuvca iocym-
HICMb €OUHO20 OOKMPUHATLHO20 NIOX00Y CYUACHUX NPABO3HABYIE 00 GUIHAYUEH-
HSL YUBIIbHOT npoyecyanvbhoi ionogioanbhocmi. AGmop npononye poszenioamu
npUMYC AK MeXaHizm peanizayii Oinb wupokoi xame2opii npoyecyanvbHoi 6io-
no8I0ANbHOCI, NIOKPECionyU, Wo 600CKOHANICHH 3AKOHOOABCMBA BUMA2AE
YIMKO20 3AKPINIeHHs OCHOBHUX NOHAMDb | CAHKYIU 015 3a0e3neueHHs epexmug-
HOCMI NPasocyoost.

Knwowuosi cnosa: yusinona npoyecyanvha 6i0n08i0aIbHicmy, NPUMYC, 30X0-
Ou npoYecyanbHo20 NPUMyCcy, YUGLIbHe npoyecyaibhe npagonopyueHHs, 3106-
JHCUBAHHSL NPOYECYATLHUMU NPABAMU, HEOOOPOCOBICHA NPOYeCyaibHad NOBEOTH-
Ka, cankyii, yusinbHe CyOOUUHCME0, NPAasocyoosi, OUCHOZUMUBGHICTb, YUACHUKU
€y006020 npoyecy.

Hulyk Andriy. Procedural liability in civil proceedings: criteria of
independence and functional purpose

This article is devoted to a critical assessment and theoretical development
of the concept of civil procedural liability in civil proceedings. The author
argues that, despite the key role of Ukrainian legal science in reforming
legislation, the potential of this field remains untapped, especially with regard
to fundamental issues of civil procedural law. Particular attention is paid to the
need for an in-depth study of procedural liability, as unscrupulous behaviour by
the parties and abuse of rights have become a serious problem in modern
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Judicial practice. The scientific work notes the absence of a unified doctrinal
approach to the definition of civil procedural liability among contemporary
legal scholars. The author proposes to consider coercion as a mechanism for
implementing a broader category of procedural liability, emphasising that the
improvement of legislation requires a clear definition of basic concepts and
sanctions to ensure the effectiveness of justice.
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B ymoBax Ge3nepepBHUX 3MiH 3aKOHOJAaBCTBa, (hOpPMyBaHHS CTa-
J0i CyIOBOI NMPakTHKU W TIOMIYKY Takoi HOPMAaTUBHOI KOHCTPYKLIii
LUBUIFHOTO CYIOYMHCTBA, SIKa BiANOBiIAaTUME OYiKYBaHHSM 1 MOTpe-
0aM CyCHibCTBa, BaXXJIMBA POJIb HAJIEKUTh YKpaiHCHKil NpaBHU-
4iif Hayi, HOTEHLIal SKOi, SIK BBAKAEMO, L€ HE PO3KPUTHH MOBHOIO
Miporo. OOTpyHTYBaTH HaWJOLUIBHIII NUIIXH BUPIIICHHS KIIOUOBHX
npoOieM MpaBo3HABCTBA, BU3HAYUTH HANPSMHU JJOBIOCTPOKOBOTO PO3-
BUTKY CYHOBHX INpPOLEIYp, CIPOrHO3yBaTH MaiOyTHE cepu LUBiIIb-
HOT IOPHUCIUKIIIT — OJIHE 3 TOJIOBHHX 3aBJlaHb FOPUAUYHOI Teopii. Tomy
BUJAETHCS BUIPABIAHUM 3BEPHEHHS J0 HAyKOBOI MpOOJIEeMaTHKH, SKa
Mae QyHIaMeHTallbHe 3HAaYCHHS JJ1s1 371MCHEHHS TPaBOCYIS Y LUB1IIb-
HUX CIIpaBax 1 sika, MpoTe, He OyJa pO3BUHEHA B MPALSX BITYUZHSIHHUX
TEOPETHKIB CYJ0BOTO MpaBa Ta IMBIJILHOTO Mpoliecy abo He aicrana
HaJIC)KHOTO BUPILICHHS.

ABTOPCHKUH JOCHITHUIILKUE 1HTEpeC Bxke OyB 30CEpe/PKEHUI Ha
BUBYCHHI MPOOJEM ONTUMI3allli [UBIJIBHOIO CYIO0YMHCTBA, OCHOBHI
MiJICYMKN SIKOTO OyJM TIpENCTaBICHI IOPUIMYHIA TPOMAJICBKOCTI Ta
OTpHUMAJIH TIO3UTHBHI BIATYKH [1].

[TponoBKyrOun aKIEHTYBaTH 3yCHJUIS Ha HEOOXiTHOCTI ITiJIBH-
HICHHST €(EeKTUBHOCTI IMBUIBHOI MpolecyalbHOl AISUIBHOCTI, Mpo-
MOHYEMO OUTBIN JIETallbHO 3YIMMHUTHCS Ha MUTAHHSX MPOIECyalTbHOT
BiJINIOB11aJIbHOCTI, KOTPI, SIK ITOKa3y€e BIACHUW OaraTopiuHui CymIiB-
CHKHU JIOCBIJ], YaCTO BHUITYCKAIOThCS 3aKOHOJABIIEM 3 YBard, a ydac-
HUKHU CyJIOBOTO TPOIIECY HE 3aBKIH JOANINBO CTABIATHCS 10O BUMOT
IUBITBHOT TponecyanbHoi (opmu. LlinTkoM odeBHAHO, IO TPaBO-
CyIIsT HEMOXKIIUBO YSBUTHU 0€3 3aX0diB 3a0€3TMEUCHHS HOPMATUBHOTO
nmopsaaKy woro gyukmionyBanHs. L{s Te3a Moxke OyTH TiIKpiruIeHa i
0araTuM iICTOPHUKO-TIPAaBOBHUM CITAJIKOM BITUM3HSHOI MTPABOBOI TyMKH
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Ta 3aKOHOJABCTBA, HEMOPYIIHUMHU MPABOBUMH TPAIUIIISAMU YKpaiH-
CBKOTO Hapomy.

Sk 3a3naunna M. O. @ecuk, mpodiieMa MpolecyaIbHIuX MPaBOMO-
pyIIeHb Ta BiIITOBITATHHOCTI 32 1X BUMHEHHS OyJia BiJomMa BXe 3 Hali-
JMaBHIMMX 4aciB. OMHAK €IWHOTO MiIXOTy JIO MPOIECyalbHOI BiaIO-
BiJIAJIBHOCTI 3 TUIMHOM 4Yacy Tak i He OyJio BHpPOOJICHO, 3aKOHO/IaBellb
WIIOB NIISXOM 3aKpiIUICHHs TEepeBaKHO MAWHOBOI BiINOBIIAIBHOCTI
Ta cbparMeHTapHoro 3aMmpoBaKEHHS IEIKUX 3a00pOH YU 00MEKEHb y
BI/IKOpI/ICTaHHl LIUBUIBHUX TpolecyanbHUX MpaB [2, c. 36]. Lli TermeHIii
HaANYITKIIIE MPOCTEKYIOTHCS Ha IPUKIIAL OJHIET 3 BUJATHUX TIaM’ ITOK
HaIllOHAJILHOT MPaBOBOi KyJIbTypH — «IIpaBa, 3a SKUMU CYITUTHCS MaJIO-
pociticekuit Hapoa» 1743 poky. [lam’sTKa, 3BICHO, CTOCYETHCS CKITAI-
HOrO Tepiogy 60poThOM ['eThMaHIIMHKM 32 aBTOHOMIIO, MOXIIUBICTh
JKUTH 32 CBOIMH MPaBaMH Ta BOJIBHOCTSAMH. BOHA OXOILIIOE TOCTATHBO
HIMPOKE KOJIO 3aXOJiB MPOIEeCyalbHOI BiJIOBIAAIBHOCTI, SIKI MOTIIN
3aCTOCOBYBATHCS SIK JI0 YIaCHUKIB CHIPHOI CIIPaBH, TaK 1 10 TIOCATOBUX
ocio.

OCHOBHI 3ax0Q¥ NpOILECyajJbHOI BiANOBIAAJIBLHOCTI B Ty €MOXY
BKIIIOYQJIM TPOIIOBI mmTpadu Ta BiALIKOAYBaHHS 30UTKIB, apemT
1 TIOpEMHE YB’S3HCHHS, a TaKOK NPUMYCOBE BHUKOHAHHS CYIOBUX
pimreHs. 30kpeMa, IeTalbHO PETIaMeHTYIOUH HECIPHUSTINBI HACII KA
3a MOPYIICHHS, BYNHEHI B XOJIi CaMOTO Cy[I0BOro Tiportiecy, «IIpasa, 3a
SIKUMH CYJTUTHCSI MAJIOPOCIHCHKUI Hapom» mnepeadadaiu, mo MoBipe-
HUH, KU HABMHCHO ITPOrPaB CIpaBy, 3SMOBUBIIKUCH 13 IPOTHIICIKHOIO
CTOPOHOIO, TIOBUHEH OYB MOIBOITH 30UTKH CBOET CTOPOHU Ta Mir OyTH
MOKapaHUil apemToM abo KOPCTOKUM TIJIECHUM OO€M, a 3aJIe)KHO BiJl
B)XJIMBOCTI CIPaBU — BiJPi3aHHAM sI3MKa. 32 HEHABMHUCHE YIYLICHHS
gepe3 HemOaIicTh mepeadadaBcst apemT Ha YOTHPU THKHI; SKIO Bij-
TMOBi/1a4, BUKIMKAaHUH /10 Cy[Iy, HEe OakaB Bimmoimatu abo MilmoB a0
BUHECEHHS PIllIeHHS, JEMOHCTPYIOYH BIEPTICTh 1 HEMOCIyX Cydy, TO
Cy/IJIi TIOBUHHI Oy/JIM MPUCYJUTH MO30B MMO3UBAYERBI 32 HOTO JIOKa3aMHu;
3a 00pa3y, yzap pyKoro abo OpaHEeHHs KOT0-HeOY/Ib B Cy/Il BUHHUM TTij1-
JIATaB MIECTUTIKHEBOMY aperty i mrpady [3, c. 83, 122, 123, 141].

IcTopuKko-TIpaBOBUi KOHTEKCT y TOCIIPKEHH] IIPUPOIN Ta KOHKPET-
HUX 3aXOJIiB BIIMOBIAAILHOCTI B IIUBUTLHOMY CYIOYHHCTBI, O€3yMOB-
HO, KOPUCHUM, X04a BiH CIIY)KUTh JIUIIE JOAATKOBUM METOOJIOTTYHUM
IHCTpYMEHTapieM 11 Mi3HAHHS, IO CIIPHSIE MITICCIIPIMOBAHIM 1 HAYKOBO
00TpyHTOBAaHUM pedopMaM IUBLIBHOTO MPOIECYaTbHOTO 3aKOHO/IAB-
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CTBa, a B IIUPIIOMY IUIaHI — MOJIMIIEHHIO SKOCTI MPaBOCYIS, 3Mill-
HEHHIO JIOBIpH JI0 CYA0BOI BIIa/Ix, 3a0€3MEUECHHIO CIIPaBEAIMBOTO CY/I0-
BOTO PO3IIISAY JUISl KOOKHOT JIFOMHU Ta IPOMaJITHUHA.

[lepexonsun 10 OCMHUCICHHS MTUTaHb, IO PO3TIIAIAIOTHCS, Bipasy
00MOBHMMOCH, IO B Cy4YacHii IOPUINYHIN JiTepaTypi HEMae 3araibHOT
JIYMKH III0JI0 MOKJIMBOCTI BUJIJIGHHS! [IUBIJIBHOI MPOIIECYyalbHOT Bijl-
MOBIIAJILHOCTI SIK CAMOCTIMHOTO BHy FOPUAMYHOI BiJIIIOBIIAIbHOCTI.
3okpema, M. . IlItean mucaB, mo HUBiIbHA IPOLECYaNbHA Bimo-
BiJTAIBHICTB — 1€ BCTAHOBJICHI HOPMaMHU IUBUTFHOTO MPOIECYaTbHOTO
npaBa Ta 3a0e3rnevyyBaHi JepKaBHUM IIPUMYCOM 3aXO0/U BIUIMBY Ha Mpa-
BOTIOPYIIHUKA Y BUIJIS/II MMOKJIaIaHHsI Ha HHOT'O OOTSIKIIMBOTO HECKBI-
BaJICHTHOTO (J0AaTKOBOT0) 000B’ 3Ky a00 HEKOMITEHCOBAHOTO 1T030aB-
JICHHSI TIpaB MaiiHOBOTO a00 OCOOMCTOTO XapaKTepy IIOA0 BYMHEHHS
MIEBHUX [IMBUILHUX MPOIIECYAIbHUX /il 00 3aCTOCYBaHHS 1HIITUX 3aX0-
JIB JICP)KAaBHOTO MPUMYCY 3a BAMHCHHS IPOTUIIPABHUX [IUBUILHUX TIPO-
necyabHuX Aiil (0e3mismpHOoCTI) [4, ¢. 195-200].

Y  KOHTEKCTI  3ampOIOHOBAHOTO  JOKTPHHAIBHOTO  IiJIXOIY
I. M. Jlykina Haromomrysajia, IO IHMBUJIbHA IMpoIlecyajbHa BigNOBi-
JAIBHICTh — II€ BCTAHOBJICHI HOPMAaMHM IMBIJIBHOTO MPOIECYaTbHOTO
npaBa 3axo/y NPOIECyaTbHOTO MPUMYCY, 110 3aCTOCOBYIOTBCS CYJIOM
Yy BCTaHOBIIEHOMY 3aKOHOM TOPSAKY JI0 YYaCHHUKIB ITMBLIBHOTO TIPO-
necy (oci0, sxi OepyTh y4acTh y CIpaBi Ta iHIIMX YYaCHHUKIB MPOLECY)
332 CKOEHHSI IIUBIIBHOTO MPOIECYATBHOTO MPABOMOPYIICHHS Y BUIIISI
1030aBJICHHSI MOPYIIHUKA Cy0’€KTMBHOTO IUBIIBHOIO MPOLECYaTbHO-
TO MpaBa Y MOKJIaJaHHsI Ha HHOTO HOBUX 200 MOMATKOBHX 00OB’SI3KiB
[5,c. 9-12].

I". T1. TuM4eHKO LMBLIBHY NpOLIECyalbHy BiAMOBIAaIbHICTH PO3IIIS-
JlaB y KOHTEKCT1 CAHKIIil 32 HEBUKOHAHHS OyIb-sIKUX UBUIBHUX TIPO-
1ecyajJbHIX 00OB’S3KIB 1 BiJ[3HAYaB, 110 TAKOIO CAHKIIIEI0 MOXe OyTH
BiIMOBa Y BUKOHAHHI ITPOIECyaIbHOI J1ii 200 HEMOXIIMBICTh peatizarlil
0CO00F0 CBOTO IMBUTLHOTO TPOIIECYaILHOTO TpaBa [6, c. 206-212].

M. O. ®decuk nMBLIBHY NpoIEeCyalbHy BiIIOBIIIbHICTh aHAIIZYE
i KYTOM 30py TPOIeCyalbHOI JUCIHUILIIHOBAHOCTI SK MPOIIeCyaTh-
HOTO 000B’SI3Ky YYaCHHKIB CYJIOBOTO ITPOIIECY, XapaKTEPHUMHU PUCAMU
SIKOTO €: YCBIJIOMJIEHA HEOOXIIHICTh CJIiTyBaHHS HOpMaMm IIMBLIBHO-
r0 NPOIeCyalbHOTO 3aKOHOJABCTBA; 3[IMCHEHHS MPOLECYaNbHUX il
13 BpaxyBaHHSM TOOPOCOBICHOTO BHKOHAHHS CBOIX MPOIECYyaTbHUX
000B’sI3KiB; YCBIOMJICHHS TOTO, IO HEIOJAEP KaHHS BCTAHOBIEHOTO
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3aKOHOM MOPSIKY NPOBA/KCHHS Y CIPaBi Y HEBUKOHAHHS (HEHAJICK-
HE BUKOHAHHS) MpPOIeCcyaJbHUX 000B’SI3KiB CIIPUUUHSIE HECTTPUSATINBI
npoliecyagbHi HACTIIKK; O3HAYA€ MO3UTUBHE OIIHIOBAHHS CBOET MPO-
[eCyabHOI AISUTBHOCTI 3 OOKY JEpKaBH Ta 1HIINX YUYACHUKIB CYIOBOTO
npouecy [2, c. 7-8].

Sk BiiOMO, OCHOBHA Te3a MPOTH BUAUICHHS LOTO BUAY IOpUIAHY-
HOT BIJITIOBIJAJIBHOCTI IOJISITA€ Y TOMY, 1110 3aKOHOJIABCTBO HE MICTUTh
MOHATTS «LUBLIbHE MPOLECYaIbHE IPABOIOPYIICHHS» K (POPMATIBHOT
nigcrasi ii 3acrocyBanHs. KpiM Toro, npuMyc y IMBIIbBHOMY CYIOYHMH-
CTB1 HE BiANOBiJIa€ AUCIIO3UTUBHOMY METOAY MPABOBOTO PETYIIOBAHHS
y cepi IMBUIBHUX NPOLIECyalbHUX BITHOCHH, OCKUTBKH BOHH IPYHTY-
IOTBCSI Ha 1HIIIATUBI CTOPIH, a HEe Ha BJIIATHOMY HiATMOPSIKyBaHHI. Sk
MiAKPECIIIOBATIN JOCIIIHUKY, TPOLECYaIbHUN IPUMYC y PETYIIOBaHH1
IUBUIBHUX MTPOLECYaTbHUX BIJTHOCHUH HE MOXKE IPYHTYBATHCSl HA KOH-
CTPYKIIT FOPUINYHOT BIAMOBIAAILHOCTI 3 OISy Ha T€, [0 3aKOHO/aB-
CTBO HE Nependavyae Takoro BHJy MPaBOIOPYIICHHS, K IUBLIBHE MPO-
uecyanbHe [7, ¢. 462-463].

CrpoOyemo chopMyITFOBaTH aBTOPCHKI CY/KEHHSI MO0 IUBLIBHOT
MPOIECYaIbHOI BIAMOBIMAIBHOCTI Ta XapakTep TOUUIBHUX 3aXOJiB
MPUMYCY B IIMBUTFHOMY CYJOYHMHCTBI. SIK 0a30By BHCJIOBHMO TilOTe-
3y Mpo Te, IO B MPOIeCyalbHil JOKTPUHI 0Ci 30epiracTbes TITNOWH-
Ha CyNepeyHICTh MK PO3YMIHHSIM BiANOBiAIBbHOCTI Ta MPUMYCY SIK
HEOOOB’SI3KOBOTO €JIEMEHTa CUCTEMH TPABOCYAJS 1 SIK CyTHICHOT pUCH
UBLILHOI TIporiecyanbHoi hopmu. 3 0HOTO OOKY, MPHHIUITH JUCIIO-
3UTUBHOCTI Ta 3MarajbHOCTI SIK NEPBUHHI Ul LUBLIBHOIO CYIOYMH-
CTBa, 3 IHIIOTO — MpOolecyaabHa JisSUIbHICTh HEMUCTHMa 0e3 BTLUICHHS
BIagHuX 3acaa. Lle oOyMoBIIO€e IMIOHAaMEHIE HU3KY TEOPETHUHHX
MUTaHb, K1 MOTPEOYIOTh IKHAWIIBHIIIOTO BUPINICHHS: SIKI MEXI CY/I0-
BOTO PO3CY/Ly, Y BUCTYIIA€ IIUBIIbHA MPOIIECyallbHA BiIOBIAIBHICTH
BUKJIIOYHO T'apaHTI€I0 AMCIO3UTUBHOCTI TOWO. Bupimenns nocrasie-
HUX Mpo0iieM BUMarae, Ha Hally AyMKY, po3p0oOKH HOBOT TEOPETHYHOT
MOJIEJTI TPABOCYJIs y IIUBUILHUX CIIPaBax, M0 Mepeadavae aiaieKTuy-
HY €THICTH IPUMYCY Ta TUCITO3UTUBHOCTI.

Po3misaroun nuBiNBHI MpoIiecyabHI MPaBOMIOPYIICHHS K 00’ €K-
TUBHY pealibHICTB, IO iICHY€E B paMKax Jii (pyHKIIOHATbHUX TPUHIIUIIIB
UBUILHOTO TIPOIIECY, BAPTO 3a3HAYMTH HacTymHe. [{uBinmpHHI mporec
BHU3HAUa€ MyONIiITHO-TIPABOBU MEXaHi3M 3aXHUCTy IHTEpeciB Cy0’ €KTiB
npasa. byab-aKkuii yuacHMK CyZOBOTO IIPOIIECy BCTYIAE y BIIAAHI BiTHO-
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CHHH 13 cyZloM, OepydH Ha cebe BCTaHOBJICHI 3aKOHOM IIUBLUITBHI TIpOIIe-
cyanbHi 000B’s13ku. [TopymieHHs iMx 000B’SI3KiB MOJKHA 1HTEPIIPETYyBa-
TH SIK TpoliecyasbHi MPaBONOPYIICHHs. BU3HAHHS HASBHOCTI IUBiIb-
HUX TIPOIIECYaIbHUX TIPABOIOPYIICHh HE TUTBKH 30aradye IUBIIBHY
npolecyajgbHy JOKTPUHY, CIIPUSIOUN NPOBEICHHIO a/JeKBAaTHOI KBali-
¢ikauii npoTunpaBHOi NpouecyanbHOI MOBENIHKH, a i CHCTEeMaTH3ye
CYJIOBY MIPAKTHUKY, HAJIAIOYH CYyJlaM HAJICKHUH MOHATIHHO-KaTeropiab-
HUH amapar [yl 3acTOCYBAaHHS CaHKLIM LUBUIBHUX IPOLECYyabHUX
HOPM.

Ilo3a Tum, Tpeba BpaxoByBaTh, IIO Cy4yacHa CylOBa IpPaKTHKa
MOCTIMHO CTUKAETHCS 3 MPOOJIEMOI0, sika paHille He Oyjia XapakTepHa
JUIS BITYM3HSHOTO THBIIHHOTO TIPOIECY, — HETOOPOCOBICHOIO TOBE-
JIHKOIO CTOPIiH 1 3JI0BXKMBAaHHSM NPOLECYaJIbHUMH TpaBaMu, LI0 CIIO-
TBOPIOE CYTHICTH IpaBocyais. SIK mpaBujo, LUMBLTICTUYHA HayKa Ta
CY[IOBE TPaBO3aCTOCYBaHHS, PO3MEKOBYIOUM aKTHBHE IpaBOMipHE
BUKOPHCTAHHS MPOIECYyalbHIUX MPaB Ta 3JI0BKUBAHHS MIPAaBOM, Oepe JI0
yBard HasgBHICTb (opManbHOro mpasa. CTOpOHAa BUKOPHCTOBYE MOX-
JIMBOCTI, IepeioavyeHi MpoLecyalbHOI0 HOPMOIO; CYTIEPEUHiCTh METH —
npoliecyagbHa Jisl 3AIHCHIOETHCS HE ISl 3aXHCTY TIOPYIICHOTO MpaBa
YU iHTEpecy, a JJs 1HIIOi, TPOTUIIPABHOI METH; 3aIrOMISHHS IIKOIM.
HenoOpocoBicHa mporiecyanbHa TMOBEMIHKA 3aBXKIW 3aBIa€ IIKOIU
iHTepecaM iHIIOI cTOpoHM abo MyONiuHOMY iHTEpecy y BiANpaBieHHI
NPaBOCYJISl; YCBITOMIICHHS! TIPOTHIIPABHOCTI CBOET AisSTIBHOCTI — BUKO-
pHUCTaHHS TPOIECYalbHUX TIpaB Ha 3510. ToOMy 3JIOBXHBAaHHS IPOIIC-
CyaJIbHUMM TIpaBaMHU € HaWCKIAIHILIOW Ul JOKa3yBaHHS (OPMOIO
LUBUIFHOTO TPOLECYANIbHOTO MPABOMOPYLIEHHS, OCKIJIBKH NPHXOBY-
€TBCS M T0OPOCOBICHOIO peaizalicio TUCIIO3UTHBHUX TPAaBOMOYHO-
cTeil. Y 1poMy IuTaHi BceOiyHe BUBYEHHS IMBUIRHOI MPOIECyanbHOT
BiJIIIOBIIaJIbHOCTI € HEOOXiTHOIO YMOBOIO IS PO3POOKH €(PEeKTHBHIX
MEXaHi3MiB MPOTU/Ii BUILE3a3HAYCHUM HEraTUBHUM siBUIIaM. BomHo-
Yac 3aXO0/AW BIAMOBIJAILHOCTI Ta IPUMYCY MOBHHHI OyTH CHpsSMOBaHi
HE TIJIbKM Ha 3aXUCT IHTEPECiB MPaBOCY/Is, a W 1HAWBIAyaIbHUX iHTE-
peciB yJacHHUKIB CcynoBoro mporecy. [lomyk HeoOXimHOTO Oamancy —
3aBJaHHs 3aKOHOJABIISI, TPABOBOT HAYKU Ta IOPUIMYHOI IPAKTHKH.

He moxHa He momituTH i Ty 00ctaBuny, mo LITK Ykpainu, npsimo
HE 3raJylodd Mpo TpOLECYalbHy BiIMOBITAIBHICTh, MICTUTH (pa-
TMEHTapHI ¥ 9aCTO HECHCTEMHI HOPMH IIOJIO 3aXO0IiB IMPOIIECYaTLHOTO
npumycy. BigmosigHo no ct. 143, 144 HIIK Ykpainu 3axomamu mpo-
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[[eCyaJbHOTO TIPUMYCY € TIPOIECYalbHi [ii, 0 BYMHSIOTHCS CYIOM Y
BU3HA4YCHUX UM KojiekcoM BUMaIkax 3 METO CIIOHYKAaHHS BiJIIOBIJI-
HUX 0Ci0 JI0 BUKOHAHHS BCTAHOBJICHUX Y CY/I TPaBUil, T00POCOBICHO-
TO0 BUKOHAHHSI TPOIIECYaTbHUX OOOB’S3KiB, MPUITUHEHHS 3JIOBKUBAH-
HS TpaBaMU Ta 3aro0iraHHs CTBOPEHHIO MPOTHIIPABHUX TMEPEIIKOI
y 3AIHCHEHHI CYIOYMHCTBA. 3aX0JaMU MPOILECyaJbHOTO MPHUMYCY €:
TIOTIEPE/KCHHS; BHAJIICHHS 13 3aJIy CYIOBOTO 3acCiJiaHHs; TUMYacOBE
BIJTYYCHHS TOKA31B JJIs1 JOCIIHKCHHSI CYZIOM; TIPUBIIT; TITpad.

BaxnuBo yTO4HUTH, 1110 IUBIIHHA IPOIIeCyalbHA BiAMOBIAAIBHICTh
PO3KPHBAE CBOIO MPUPOJTY MUISIXOM 3aKPIIICHHS 3aXOiB MPOIECyalb-
Horo mpumycy. Kareropist «mpumycy, AOCHIKyBaHa (ilocOPCHKOIO
HayKoI0, i3 3pO3yMITNX MPUYNH HaOyjaa 3HAYHOTO ITOIIHPEHHS TaKOX
B IOPUAMYHIN Teopii Ta mpakTuili. BTiM AJs BITYM3HIHOTO JTOCIHITHUKA
UBIJIBHOTO CYJOYHMHCTBA MTPOOJIEMATHKA IPOIIECYaIbHOTO IPUMYCY HE
€ YUMOCH a0COJIOTHO HOBHM.

K. B. Kymuk mig muBiTbHAM MPOIIECYaTEHAM TIPUMYCOM PO3YyMi€
¢i3nuHMit 200 MopanbHUH (TICHXOJIOTIYHUI) BIUIMB JIep’KaBy Ha ydac-
HUKIB [IUBIJIBHOTO TPOIECY Ta IHIIUX OCI0, MPUCYTHIX y 3alli Cyma0-
BOTO 3acijaHHs, s 3a0e3rmeueHus 1X HaJle)KHOI MOBEIIHKHU IIiJ 4ac
PO3IIsILy IMBLUIBHOT CIIPaBH, SIKMI y BUIISJI BCTAHOBJICHUX 3aKOHOM
MpaBoOOMEKEHb 3aCTOCOBYETHCA Oe3mocepeHho cysioM abo 3a ioro
JIOPYUYCHHSIM 1HIIMMHU YITOBHOBR)KEHUMH 0CO0aMHU y BHITQJKaX, KOJIU
aBTOPUTET 3aKOHY Ta Cy/Ay 1 MEPEKOHAHHS B HEOOX1IHOCTI BUKOHAHHS
HOPMAaTHUBHUX MPHUIHCIB BUABISIOTHCS HeJoCcTaTHIMH |8, c. 70-71].

O. B. PoxxHOB 00CTOfOBaB TOUKY 30Dy, IO 3aX0/IN MPOIECYATHHOTO
NPUMYCY 3aCTOCOBYIOTBCSI 3 METOIO CIIOHYKaHHS BiIIOBIAHUX 0Ci0 /10
BUKOHAHHSI BCTAHOBIICHHUX Y CY/i IpaBuil, 100pOCOBICHOTO BUKOHAHHS
MpoIecyaIbHUX 000B’A3KiB, IPUITMHEHHS 3JIOBKHUBAaHHS TPOIIECyallb-
HUMHU TIpaBaMH Ta 3aro0iraHHst CTBOPEHHIO MPOTHIIPABHUX TEPEIIKO
y 3/ilicHeHHi cyqounHCTBa [9, ¢. 84-89].

M. O. ®ecux aHanizye Npu3Ha4E€HHs! UBUTLHOTO MPOLIECYATbHOTO
MPUMYCY B aCeKTi HEOOXiJTHOCTI BCTAHOBIICHHS TIEBHUX OOMEXEHb Y
3MIHCHEHHI MPOIIeCyaTbHOI MISITEHOCTI YYaCHUKIB CYIOBOTO TIPOIIECY 3
METOIO BiJIIIOBITHOCTI iX MpoliecyasbHOI MOBEIIHKA BUMOTaM 3aKOHY.
[IpaBo3HaBellb JTOBOUTH, 110 PUMYC Y IUBIIBHOMY CYIOYHMHCTBI — 1€
mpolecyaabHi 3aco0u, HasiBHI B PO3MOPSJKCHHI Cyiy, SKi 3a0e3re-
YyIOTh MPOIECYaJbHy MOBEMIHKY BCIX YYACHHKIB CYIOBOTO IPOIIECY,
CIpSIMOBaHY Ha BUKOHAHHS BUMOT ITUBLIBHOTO MPOIIECYaTbHOTO 3aKOHY
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10710 JOOPOCOBICHOTO BUKOPUCTAHHS MPOLECYAbHUX MPaB, HEYXUJIb-
HOTO BUKOHAHHSI [TPOIECyaTbHUX 000B’A3KiB 1 TOTPUMaHHS 3aKOHHOTO
MOPSIZIKY 3IHCHEHHSI TPaBOCY/Isl Y IMBUTBHHX cIipaBax [2, c. 7-8].

OMiHIOIOYH TTPOTIOHOBAHI BU3HAYCHHS ITOHATTS «IIPUMYC», BBAKAE-
MO aKTyaJIbHUM BCTaHOBJICHHSI B3a€MO3B 3Ky MK LIUBUJILHOIO IpoLie-
CyaJIbHOIO BiJIIIOBIAAJIbHICTIO T2 IPUMYCOM.

V Haif3arajbpHIIIOMY BHIVISIII MO’KHA TOBOPHUTH TIPO MPUMYC SIK MEXa-
HI3M peatizallii IUBUTBHOI TpOIeCcyalbHOI BiMMOBIMATBHOCTI. 3axXo-
JI1 TIPOIIECYATBHOTO MpUMYCy (IITpad, MmomnepepKeH s, MTPUBIJ TOIIIO)
3aCTOCOBYIOTBCSI CYIOM JI0 YYacHHUKIB NpoLecy SK HAacHiJIOK iXHbOI
HerpaBoMipHOT moBeAiHKy. Le miakpeciroe, mo MOHSTTA, SIKi po3risia-
FOTBCS, X09a 1 € TOCUTH ONMM3HKUMHU 33 3HAYCHHSM 1 CITPSIMOBaH1 Ha JTOCST-
HEHHSI 3aBJaHb LUBUILHOTO CYJOYMHCTBA, IPOTE 30BCIM HE TOTOXHI. {0
TOTO 3K CJIiJI 3BaKaTH, 110 HE BC1 HECHPHSTIUBI HACIIAKUA € 3aX0laMu
nporecyaabHOro npumycy. LluBiibHa mporecyaibHa BiIIOBIIAIBHICT
MOXKE Peai3oByBaTUCs HE JIMIIE Yepe3 3aXOAW MPOIECYabHOTO MpHU-
Mmycy, nepemniveni y ct. 144 LIIK VYkpainn. Bona Takox BKItodae iHIi
HECTIPUATINBI MPOLecyanbHl HACTIIKH, SIKi € TPOSIBOM BiANOBiAaIbHO-
CTi 32 HEIOTPUMAaHHS BUMOTI LUBUILHOTO MPOIECYaTbHOTO 3aKOHOAB-
CTBa, aJIe HE 3aBKIN KITACH(DIKYIOTHCS K 3aX0IHU MIPUMYCY B iX By3bKOMY
po3ymiHHi. Yepes Te NMUBUTBHUI TIpoIiecyaIbHUN MTPUMYC € CKIIQJI0BOIO
MIMPLIOT KaTeropii — NUBLIBHOI MpoLecyaIbHOT BiANOBiAaIbHOCTI. Bin-
MOBIJAJIBHICTG — I1€ caM OOOB’SI30K 3a3HATH HEraTMBHUX HACIIIKIB 3a
HENPaBOMIpHY IMOBENIHKY, a IPUMYC — 1€ KOHKPETHI MporecyanbHi mii
Ta 3aco0M, AKi Cy/ 3aCTOCOBYE ISl BTUICHHS IIMX HACTIJKIB Y KHATTS. Y
IbOMY CEHC1 Ba)KJIMBa MOJaJIbllla TEOPETHYHA PO3POOKa 3aXO0/iB MpoIie-
CYaJILHOTO [IPUMYCY; CTBOPSHHS YITKHX 1 TU(EPESHIIIHOBAaHUX ITiICTaB Ta
MPOIEAYp iX 3aCTOCYBaHHS; KOHKPETH3allisl CKJIaAiB IIMBUIBHHUX TPOIIe-
CyaJIbHUX TIPaBOIIOPYIIIeHb, 1 HalIIepIe — OOrPYHTYBaHHS HOBUX BHIIB
3JI0BKMBAHb [IPOLECYAIbHUMH PAaBAMHU.

HaperTi, monoXeHHsI MION0 BEPXOBEHCTBA MpaBa SIK KIIOUOBOT
BUMOTH Ha IIUIIXY JIO TapMOHi3alil yKpaiHCHKOTO 3aKOHOJABCTBA 3
npaBoM E€Bporneiickkoro Coro3y mependadae moOymnoBy HallioHATHHOL
MOJIeITi IIUBITFHOTO CYJIOYMHCTBA, sika O 3a0e3nedyBaia pe3ylbTaTuB-
HICTb MpOIeCyabHOT AISTIBHOCTI Ta He TOpyIlyBajia GpyHIaMeHTalbHi
NPUHIMIIN CY0BOTO MPOIIECY.

He Oyne moMmikoBOIO Te3a Tpo Te, MO 0O€3 BiAMOBIMATBLHOCTI
[UBIIBHA TIpOIlecyaibHa (GopMa PO3MISLAY Ta BUPIMIEHHS CIIPHUX



194 Hepacasa i npaso e Bunyck 98

crpaB M030aBISETHCS €PEKTUBHOCTI Ta 000B’A3KOBOCTI. 3 ypaxyBaH-
HsM Toro, 1o LIIIK Ykpainu nependavuB juiie oKpemi 3aXOAH IMPo-
[IECyaJbHOTO MPUMYCY, BIOCKOHAJICHHS 3aKOHOIABCTBA B III YaCTHHI
Mae OyTu CHIpsIMOBAHE Ha 3aKOHOJABYE 3aKPIIJICHHS OCHOBHHUX IIOHATh
1 KaTeropiii BYCHHS MPO IMBUIBHY IMPOIECyalbHy BiIIOBIIATbHICTD,
O1TpIIOT KIJIBKOCTI LHUBUIBHHUX MPOLECyabHUX O0OB’SI3KIB 1 CaHKLIN
3a TX HEBUKOHAHHS, PO3LIUPEHHS 3aCO0IB BIUIMBY Ha YYaCHUKIB CIIIp-
HOI CIIpaBH, SKi JIOIMyCKAIOTh HEJOOPOCOBICHY IPOIECYaabHy TOBE-
IIIHKY 200 3JIOBKMBaHHS TPOIECYalbHUMHU TipaBaMu. Bubip BapiaHTy
BUPILICHHS! IUX NPOOJeM — OKPeMUH pPO3IiT LIOA0 LMBIIBHOI Mpo-
HeCyallbHOI BiJINOBiNaNbHOCTI ab0 peraMeHTalisi 3aXoiiB MPUMYCY
B XOJl PO3MIsy LMBLIBHOI CIIPABU - 3JIMILAETHCS 34 3aKOHOIABLIEM.
VY Oyab-IKOMY BHTIAAKY IIPOOIeMaThKa UBIILHOI MPOIIeCyaibHOI BijI-
MOBiJAJILHOCTI Ta IPUMYCY € Ba)KJIMBOIO B CBITJII HEOOXiAHOCTI 3a0e3-
MEYUTH OJHOYACHO IIUPOKY CBOOOAY CTOPIH IOJO PO3MOPSIKECHHS
HAJIC)KHUMH M ITpaBaMH Ta CIpPaBeIUIMBE 3JIHCHEHHS MPaBOCYIJIS Y
LUBUIBHUX CIIPaBaXx.

OTxe, MOJKHA KOHCTaTyBaTH TEOPETUYHE 3HAUYCHHS MTPOLECyaTbHOT
BIJIMOBIIaJIbHOCTI Ta CYNEPEYHOCTI B JIOKTPUHI IIUBLIBHOTO MPOIECY-
AJBHOTO PaBa, BUPILICHHS SKUX MOXJIMBE B paMKaxX po3poOKH HOBOT
HOPMAaTHUBHOI Mozielli 3ailiCHEeHHS NPaBOCYIIS y LUBUIBHUX cripasax,
€IMHUX JOKTPUHAIBHUX M1IXOIB 10 PO3YMiHHS CyTHOCTI BiAIOBiJaJIb-
HOCTI Ta IPUMYCY, BUSIBIICHHS iX B3a€MO3B’ 513Ky, KOHKPETHHUX 3aXOiB
MPOTHIi HEZOOPOCOBICHIN MPOIECYaTbHIN MOBEMIHIII Ta 37OBKHBAH-
HIO TPOLECYaJIbHUMH IIpaBaMH, IMPOMO3ULIM 0RO BIOCKOHAJIEHHS
LUBUIBHOTO MPOLECYAILHOTO 3aKOHOIABCTBA.
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Hulyk Andriy. Procedural liability in civil proceedings: criteria of
independence and functional purpose

This article is devoted to a critical assessment and theoretical development
of the concept of civil procedural liability in civil proceedings. The author
argues that, despite the key role of Ukrainian legal science in reforming
legislation, the potential of this field remains untapped, especially with regard
to fundamental issues of civil procedural law. Particular attention is paid to the
need for an in-depth study of procedural liability, as unscrupulous behaviour by
the parties and abuse of rights have become a serious problem in modern
judicial practice. The scientific work notes the absence of a unified doctrinal
approach to the definition of civil procedural liability among contemporary
legal scholars. The author proposes to consider coercion as a mechanism for
implementing a broader category of procedural liability, emphasising that the
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improvement of legislation requires a clear definition of basic concepts and
sanctions to ensure the effectiveness of justice.

The work focuses on issues of procedural liability, which is dictated by the
need to improve the efficiency of civil procedural activity. The author notes that
these issues are often overlooked by legislators, and that participants in
proceedings do not always conscientiously adhere to the requirements of the
procedural form. The author puts forward a basic hypothesis that procedural
doctrine retains a profound contradiction between the understanding of liability
and coercion (as optional elements) and their understanding as essential features
of the civil procedural form. This contradiction stems from the need to combine
the principles of discretion and adversarial proceedings with the embodiment of
authoritarian principles in procedural activity. Resolving these problems
requires the development of a new theoretical model of civil justice that
provides for the dialectical unity of coercion and discretion.

he author examines civil procedural violations as an objective reality,
existing within the framework of the functional principles of civil procedure.
Violations of civil procedural obligations are interpreted as procedural violations.
Particular attention is paid to the problem of bad faith behavior of the parties
and the abuse of procedural rights, which distorts the essence of justice. Abuse
of rights is the most difficult form of civil procedural violation to prove.

It is noted that the Central Procedural Code of Ukraine, while not directly
mentioning procedural liability, contains fragmentary and unsystematic
provisions on procedural coercive measures. Civil procedural liability reveals
its nature through the establishment of procedural coercive measures. Coercion
is the mechanism for enforcing civil procedural liability. Coercive measures are
applied by the court as a consequence of unlawful conduct. Improvements to
legislation should be aimed at: legislative consolidation of the basic concepts
and categories of the doctrine of civil procedural liability, an increase in the
number of civil procedural obligations and sanctions for failure to comply with
them, and an expansion of the means of influencing participants who engage in
bad faith behavior or abuse of rights.

Key words: civil procedural liability, coercion, measures of procedural
coercion, civil procedural offence, abuse of procedural rights, unfair procedural
behaviour, sanctions, civil proceedings, justice, disposability, participants in the
judicial process.





