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CTAHOBIJIEHHA TA PO3BUTOK NMPUHUMUNY NMACHOCTI
CcyaoBOro po3rndany B PUMCbKOMY MPABI

Haykosa npays npucesuena 00cniodicert0 iCMopuiH020 CIMAHOBNIEeHHS md
HEMUHYW020 NIUEY PUMCHKO20 YUBITLHO20 NPASA Ma npoyecy Ha Cy4acHi npa-
808 cucmemu, nioKpecniouy po3pooKy marKoeo QyHOAMEeHMAIbHO20 NPUHYU-
ny, sAK 2nacHicms (GiOKpumicms) cyoouuncmeda. Aemopu npocmencyioms 3da
€BONIIYIEI0 YUBLILHO20 NPOYeCy uepes mpu K408l cmaodii, NOYUHAIOYU 3 apXa-
iun020 necicakyiinoco npoyecy, sKuil, He36ancalodu Ha ceitl hopmaniam, giopis-
HABCS MAKCUMANbHOIO nyoniunicmio. Jlani nocnioyeas gopmynsipnuil npoyec,
Axul 36epie nyoniunicmo i nodil Ha 08I cmadii, ane npu Yybomy 66i8 NUCLMOSI
inempykyii’ (popmynu), wo eudasanucs npemopom cyoodi. Tpemiu eman, exc-
MPAOPOUHAPHULL KOSHIYIUHUI Npoyec, O3HAMEHY8A8 COOO0I0 3HAYHUL NOBOPOM,
KOHCONIOY8asuiu cy008i PYHKYIT @ pyKax iMnepCcbKux YuHo8HUKI8. B pezynomami
Yb020 nepexody 6i00Y10cs NOMimHe NOCAAONeHHs 2NACHOCI Ma NOCULEHHS
NUCLMOBO2O Xapakmepy CyOOUUHCMEA, W0 CIMAL0 NPOOOPA3OM CYHUACHO20 €8PO-
neticoko2o yYuginbHo2o npoyecy. Cmeepoxicyemvcs, w0 BUBUEHHS CKAAOHOL
eBoNIIoYii pUMCLKO20 YUBIIbHO2O0 Npoyecy HeobXioHe O UPIULeHHs CYYACHUX
npoobnem npagocyoos y YUGIIbHUX CPABAX.

Knrwouosi cnosa: pumceka opucnpyoenyis i pumcbke npaso, YusLibHUl npo-
yec, NPUHYUNU cy008020 O350V, 3MALANLHICMb, YCHICHb, 2IACHICMb T GIOKPU-
micmo, npo3opicmv Npasocydos, n0308, 00KA308e NPaso, Cyoos8i npasuid, npo-
yecyanvhe npeocmagHuymeo i adgokamypda, YUGLIbHA NpoYecyarvHa Oisib-
HicMb.
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ment of the principle of openness of court proceedings in Roman law

This academic work is devoted to researching the historical development
and enduring influence of Roman civil procedure on modern legal systems,
emphasizing the development of such a fundamental principle as the openness
of court proceedings. The authors traces the evolution of the process through
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three key stages, beginning with the archaic legisaction process, which, despite
its extreme formalism, was characterized by maximum publicity. This was
followed by the formulaic process, which retained publicity and division into
two stages, but introduced written instructions (formulas) issued by the praetor
to the judge. The third stage, the extraordinary cognitio process, marked a
significant turning point, consolidating judicial functions in the hands of
imperial officials. This transition resulted in a noticeable weakening of publicity
and a strengthening of the written nature of legal proceedings, which became
the prototype of modern European civil procedure. It is argued that studying the
complex evolution of Roman civil procedure is necessary for solving
contemporary problems of justice in civil cases.

Key words: Roman jurisprudence and Roman law, civil procedure, principles
of judicial proceedings, adversariality, oral proceedings, openness and
transparency, transparency of justice, lawsuit, evidentiary law, judicial rules,
procedural representation and advocacy, civil procedural activity.

B icTopii npaBoBoi JyMKH Ta 3aKOHOAAaBCTBA OCOOJIMBE Miclie Ccripa-
BE/IJIMBO ITOCI/1a€ MepioJ] MaHyBaHHS pUMCHKOT FOPUCIIPYACHIIIT, B IKOMY,
SIK TIOKa3aB 4ac, 3 BpaXKaro4yOk0 TOUHICTIO 1 TNTUOMHOO OyIu po3poOIieHi
OCHOBHI TIOHATTSI, KaTeTopii Ta IHCTUTYTH ITUBIILHOTO IIpaBa Ta MpoIie-
CY, CyZIOBI TIpaBUIIa, IO MAJK JTy’KE IOMITHHUI BIUTMB HA CTBOPCHHS HE
TIIBKH KOHTHHEHTAIILHOT, ajie i mpaBoBoi ciM’1 3arajJbpbHOTO IpaBa.

Hocutb Oyne nuine HarajgaTd, IO caMe€ PUMCHKUMH IOPUCTaMU
OyJI0 MOKJIaJIEHO MOYATOK TUTITHOT PO3POOKH: Oa3UCHUX JJIsi ChOTOCH-
HSI IPUHLUIIIB CIIPABEJIUBOTO CYIOBOTO PO3MISAY — JUCIIO3UTUBHOCTI,
3MarajibHOCTI, YCHOCTI, TJIACHOCTI Ta HU3KH 1HIINX; BYCHHS TPO T030-
BH, 30KpEMa, TTOLT IT030BiB HA PEUOBI Ta 0COOUCTI, €(hEeKTHBHI crTocoOn
3a0e3MeveHHsl MM030BiB; HMOBIPHUX HOPMAaTWBHHUX MOJICNICH Mperoju-
ii, anensmii Ta 3a04HOTO PillIeHHS; MPUKIAJAHUX MHUTAHb JOKa30BOTO
npaBa — TATaps JOKa3yBaHHS, BUIBHOT OIIIHKY JIOKa3iB, BUJIB JIOKa3iB,
MPe3yMIIIii, IMyHITETy CBi/IKiB; MPOIIECYyalbHOTO MPEICTABHUIITBA Ta
aIBOKaTypH TOLIO.

OcMHCTIEHHST BCECBITHHO-1CTOPUIHOTO 3HAYCHHSI PUMCHKOTO TIpaBa
B pi3HHX c(epax HAyKOBOTO 3HAHHS, Ma0yTb, II€ HE 3aBEPIICHO JIO
kinng. Lle 1ae MOXIHMBICTB JOCIITHUKAM T[O-HOBOMY IMIJXOMUTH JIO
nepuopkepen GopMyBaHHs 3aXiJHOT MpaBoOBOi TpaauLii, pyHIaMEH-
TaJIbHUX TPUHLUIIB IOPUAMYHOI OCBITM Ta JIOTIYHO 3aBEPLICHOTO
MPaBOBOTO MHCJICHHS SIK YOCOOJICHHsI HaiOarariioi KyJabTypHOI cras-
IIMHU PUMCBKOTO IIPaBa, sSIKe€ HE BTPAyae CBOE] TEOPETHUYHOI Ta IpakK-
TUYHOI 3HAYYIIOCTI i JOHWHI. MO)KHA 3 YIIEBHEHICTIO MPHUITYCTHUTH, 10
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KITIOY JIO BUPIIIEHHS 0araTrboX Cy4acHUX MpoOJieM MpaBO3HABCTBA — Y
Mi3HaHHI MUHYJIOTO, BMIJIOMY BUHECEHH1 Oe3MepepBHHUX yPOKIB icTopii,
rPaMOTHOMY BHKOPHCTaHHI 3apyOi’KHOTO Ta BITUU3HSIHOTO FOPUIMYHO-
TO JIOCBiay, B TOMY YHCII, 1 B chepi IUBUTBHOTO MpaBa Ta IUBUTEHOTO
CY/IOUYMHCTBA.

Il Te3a 1iIKOM 3aCTOCOBHA JIO MPOOJEM TPAHCIAPEHTHOCTI Tpa-
BOCY//ISl Y IIMBUIBHUX CIIpaBax. Y IbOMY ILIaHi, JUIsl ITiITBEPHKCHHS
aBTOPCHKUX TIMOTE3 MPOMOHYEMO TIPOCTEKUTH 32 CTAHOBICHHSAM PHM-
CBKOTO IIUBLIHHOTO TPOIIECY, B SIKOMY BIIEpIIIe OTPUMAJIA BiJIMOBiTHE
3aKpIIICHHS i71e1 BIIKPUTOTO Ta [JIACHOTO CYJA0BOTO PO3TIISAY.

OpHaK CIOYaTKy Bijpasy 0OMOBHMOCS, 110 PUMCHKHIA IIMBUILHUI
MpoIiec — Ie aX HiSK He 3aCTHIVIa IOpUAnYHa KOHCTPYyKIis. [IpoTsrom
0araToBikOBOiI icTOpii iCHyBaHHS JaBHbOPHUMCHKOI IMBiNi3amii Cym0-
Bi TpaBWJIa 3a3HABAJM HACTUIBKH TIIMOOKHX 3MiH, III0 TOBOPUTH IPO
XapaKTepHi PUCH LUBUILHOTO MPOIIECY MOXKHA JIMIIE 3 BEJIMKOIO YacT-
KOO YMOBHOCTI, O€py4H J0 yBaru NMeBHI iCTOPHUYHI €TaIru HOTO PO3BHT-
Ky. Lle, 3BiCHO &, CTOCYETBCSI 1 IOCTABJICHUX MUTAHD IILOTO HAYKOBOTO
aHai3zy.

[MpuitHsiTO BBaXKaTw, 10 OMyONiKyBaHHS KaJeHAApsl, IO MOSICHIOE
JTHI TIOTaHHS TI030BIB 1 (OPMYITH ITUBUTFHOTO CYIOYNHCTBA, CTAJIO Bif-
MIPABHOIO TOYKOIO 3aPODKEHHS YABIIEHB MO0 MyOJIiYHOTO XapaKTepy
UBIIBHOI MPOLIECyaNTbHOI MisTbHOCTI. SIK Bimomo, B Pumi TpuBanuii
Yac iCHyBaJla MOHOIIOJIiSI BU3HAYEHOTO HEBEJIMKOTO KOJIa 0CI0 — MOHTH-
¢ikiB, KOTpPi BOJIOAUTN TTOBHOBKEHHSIMU PO3’SICHIOBATH 1 TIIYMauUTH
3aKOHHM, JaBaTH KOHCYJIBTAIll 3 MMTAaHb NIPaBa, 3aiMaTHCs CKIIQJTaHHAM
no30BiB. [1o cyTi, ne Oynu nepuii opucTU-mipodecionanu. Ko B3It
JI0 yBard TpaauIii, sIKi CKIaimucs y Uik cdepi AisIIbHOCTI (KacTOBICTb,
HEJIOIYIIEHHSI CTOPOHHIX V 110 c(epy, 3aKPHUTICTh JUIs MIMPOKUX Mac),
TO TPO SIKYCh IIACHICTh UM BIKPHTICTh TAKOI MisUTBHOCTI HE MOTJIO
OyTu 1 MoBH. Bifxin Bijy MOHOIIONIT y BUKOHAHHI IOPHIUYHOT TisITHHO-
CTi OB’ s13y10Th 3 iMeHeM . dnagisi, nepenucyBaya 3a GaxoM, KOTpUH
nepesiaB HapoJly BUKPAJICHY y OJJHOTO 3 IIEH30piB KHHTY, SIKa MiCTHIIa
mo30Bu 1 Gopmu g0 HuUX. lleit map OyB Takum JIOpOTHM HapOJLy, 1110
I. ®mnagiii ctaB TpuOyHOM IIEOCYy, CEHATOPOM 1 €IijIoM (KypaTropom
HapoaHuXx irop) [1, c. 62].

Binarouun HajiexKHe 1M1l HEOpIMHAPHIHN MMOJIii, BCE-TaKK 3ayBa)KHMO,
IO €BOJTFOTTIS TOTVISAIB Ha TIACHICTE CYIOBOTO PO3TIIATY HE MOXKE OyTH
Mi3HaHA 11032 iICHYFOUUMH TMIPOLEAYPAMUA PUMCHKOTO ITUBIIBHOTO TIPO-
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necy. st Kpaioro po3yMiHHS 3arajibHUX 3aKOHOMIpHOCTEH 1 cymnepeuy-
HOCTEH y HOro pO3BUTKY, METOIOJIOTIYHO BUMIPABAaHUM € 3BEPHEHHS 1
HEBraMOBHUH JOCIIIHAIIBKAN 1HTEPEC JI0 BIOMHUX (OPM PUMCHKOIO
IIUBUTEHOTO TIPOIIECY.

3a3Buyaii nepuoo GopMOr0 pUMCHKOTO IIMBIIBHOTO MPOIIECY 3aBe-
JICHO BBaXKAaTH JICTICAaKIIMHUU mpolec, sSIKUi OyB NOCTYIHHUH TUIBKU
PUMCBKUM T'POMaJISTHAM 1 MPOICHYBAB X 710 BHJAHHS 3aKoHY EOyis.
3a gaciB JIETICaKIIITHOTO ITUBITLHOTO MPOIECY MMHUPOKOTO MTOITHPEHHS
HaOyJIM caMOyIIPaBCTBO Ta ToMcTa. OCKINBKY 3aKOHOAABUOI Ta CY10BOT
BJIaJM TOJI L€ 30BCIM HE iCHYBaO, Oy/b-sIKe TPaBONOPYIIECHHS BUKIIU-
KaJIo peakilito, HalIepiie, y morepiijoi ocodu ado ii poxy. Craponas-
Hi 3aKOHM PUMJISH BU3HABaJIM CaMOYIPABCTBO B HEOCSHKHUX PO3MIpax
(cxaxxiMo, manus injectio Ha OOpKHHKa a00 MPaBoO KpenuTopa 3abparu
foro). 3po3yMisio, 110 MaHOBI BiTHOCHHHU I1I¢ HE OYJIU OCTaTHBO PO3-
BUHEHI, TOMY CTSTHEHHS (POKYCYBaJUCS HAa 0COOMCTOCTI OOpIKHUKA.

Bigminaoro ocobnmsicTio Legis actio OyB HaaMipHHI GopMaiizM,
10 MPHU3BOAMB [0 TOTO, IO Oynb-sIKE BIOAXWIICHHS Bi BCTAHOBJICHHX
¢dopManbHOCTEH O3HA4Yano Mporpaml CripaBH. SIK MiIKpPEeCTOBaIN B
[[bOMY CEHCI MMPaBO3HABIII, CY/IOBHIi 3aXHCT MIl HaJIJaBaTUCS TUIbKU 3a
JIOTIOMOTOI0 OOMEKEHHX 1 WITKO BU3HAYEHHX MpPaB Ha 3BEpHEHHS 0
cyny. Ilpu po3misini 3BepHEHHs Mo3MBada Mpetop (HakTHUYHO HadijsB
H0ro mpaBoM Ha 3BEPHEHHS 0 Cyay a0o X BiIMOBIAB Y HbOMY. Actio
OyJ1a rOJIOBHOIO KaTETOPi€l0 Ta EHTPAIBHOIO CIIONYYHOIO JIAHKOIO J1aB-
HBOPUMCBKOI TPaBOBOi cucTteMu. Ha BiqMiHy Bif Cy4acHOTO pO3yMiH-
HS, aKIIHHAN CTI0C10 MUCIIEHHSI pUMCHKHX FOPHCTIB BU3HAUAB TT030B HE
K 3aci0 OXOPOHH Cy0’ €KTMBHUX MaTepiaJIbHUX MPAaB, a SIK MPOLELypHY
OCHOBY JJIsl BU3HAHHS HASBHOCTI y 0coOM Takux mpas. [1030B po3risi-
JaBcs K MEPIIN KPOK IO BU3HAHHS 3a MO3MBAaYEM IIpaBa, OCKUILKU
JUISL pUMCBKUX FOPHCTIB IPaBo HE iCHyBaJio 03 Mo30By [2, ¢. 6-8].

Konu BuHMKaB cmip mpo mpaBo, NMo3MBay 3MylleHUN OyB 3BepTa-
TUCSI JI0 TocepeAHuNTBa TpeThoi ocodm. CymoumHcTBo (legis actio
sacramento) cTaBajo CIpaBolo kepliB (pontifices), ki BUpiNIyBay,
YU KISITBA CIIPABEIIINBA, OCKUIBKH OJTHA 31 CTOPiH 000B’ I3KOBO JaBaya
HenpapauBy KiIsATBY (falsum sacramentum) i moBuHHa Oyia 3aruiaTv-
TH peniriiauii wrpad. Pumcbke npaBo B TOH yac mependadaino momin
CY/IOBOTO PO3IVIsIy Ha MPOBaPKEHHS in jure (miepea MaricrparoM adbo
TIPETOPOM, JI€ BCTAHOBIIOBAJIACS HASBHICTH BCiX HEOOXITHHUX TEpemy-
MOB /1715l HAJIJaHHS CYAOBOTO 3aXHCTY 1 BU3HAYaBCS MOPSAIOK 311HCHEHHS
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cymounHCTBa. TiTbKM B IIbOMY BUTIQJIKY CIIpaBa HaIpaBJsuIacs Jaaji) i
npoBapkeHHs in judicio (mepen cynaero, e BinOyBaBCs MOJANBIINI
PO3IVISI 1 BUPIIICHHS CIIPABH I10 CYTi).

VY mepion JETiCakIiHHOTO MPOIECY CYIOBHH PO3IIILA OyB MaKCH-
MaJIbHO BiIKPUTHM: OOHJIBI CTaJii mporiecy BigOyBamucs MyOIiqHO Ha
ol abo Ha GOopyMi MPH BETUKOMY CKyMTUEHHI Hapoay. Sk BiaMivyas
1. B. CnuHbKO, B HAPCHKUI Tepioj, CyIl i MPpaBo Ha 3IHCHEHHS CYIO-
YMHCTBA MILHO 3aXOIMJIa poJgoBa 3HaTk. Bes cynmosa Binaga Oyna 30ce-
pelkeHa B pyKax Lapsi, KOTpUH YUHMB CyJ Y IPUCYTHI JAHI Ha CYITHOMY
micui Ha 36ipHoMy Maiinani. Cyx BinOyBaBcs MyOnMiuyHO TIPH BETUKOMY
ckymnueHHi Hapony. Llap cumiB y kosicHUYHOMY (KypyJIbHOMY) Kpicii
(sella curulis). bins mapst cTosiy #oro BiCHUKH (JIKTOPH), a TIepeT HUM
— oOBUHYBadeHi a00 y4acHUKH MUBUIRHOTO criopy [3, c. 22, 30, 31]. L«
¢dopma npouecy Oyna xapakTepHa 1Jisi paHHbOI PuMcbKoi pecmyOuiku.

VY P. A. Kamoxnoro Ta B. M. BoBka Takox 3HaXOAMMO 3raJIKy Hpo
Te, M0 JUIA apXaivHoTo (PaHHBOTO) TIEPiOMy, KON isB JIeTiCaKIiHHNN
mporiec, Oyna XapakTepHa MyOIiYHICTh Cy0BOTO po3misiay. CymnoBuit
MpoIIeC MPOXOIUB MpocTo Heba (in iure) [4, c. 105].

3akonu XII Tabnuik mpUIUCyBay, MO KO CTOPOHH HE JOXONSATh
3rO/iM, BOHH TTOBHMHHI 31ATHCS A7 T030By Ha (opymi abo Ha KOMIIlly-
Mi 710 OmiBIHS. SIKIIO yYaCHUKH MTO30BY HE 1My Th 3TOTH, Xai (BOHH) 0
OMiBIHS 31Ty ThCs 1Sl O30BY Ha (hopyMi a0 Ha KoMiliymi. Xai 00uaBi
CTOPOHH MO uep3i 3axuIanTh (cBoe aiio). [licns omiBaHs (MaricTpar)
3aTBEPANUTH BUMOTY Ti€l CTOPOHH, KOTPa € MPUCYTHBOO. SIKIIO PUCYTHI
00u/IBi CTOPOHH, Xal 3axXi/ COH I Oyle OCTaToOuHUM TepMiHoM. HaBith
Iii, TOB’A3aHl 3 BUKIMKOM 0 Cyly a00 BUKOHAHHAM pillleHHs, Oynn
MyOMIYHUMH: SIKIIO CBIAYEHBb OpaxyBaJo, O3MBa4 MOBHHEH OyB iTH 10
BOpIT IOMY CBiJIKa, IKWH HE 3’SIBUBCS, 1 IPOTATOM TPHOX JTHIB MPUITION-
HO (TIPHJTEOIHO ) 3BEPTATHUCS IO HOTO. BOPIKHUKIB, 3aCy/PKEHUX CY/IOBUM
piteHHsM, ipotsiroM 60 HIB TPUUi MOCIILI Y PUHKOBI JTHI TIPUBOIMIN
JI0 TIPeTopa Ha KOMILIiyM i1 IPH IbOMY OTOJIONIYBaJIach MPUCYHKEHA 3 HUX
cyma. Ha Tpertiit puHKOBHH 1IeHb BOHH KapajHch Ha TOpIIo abo MOoCTyma-
JI Ha TIPOZIax 3a KopaoH, 3a Tiop [5, c. 244, 245].

VY KJIacMuHUH mepiof, 10 O3HAMEHYBAaB COOOI0 BiJOKPEMIICHHS
npasa BiJ MOpaJi Ta penirii, BigOyBcs mepexiz 10 Tak 3BaHOro (opmy-
ssiproro nporecy (Per Formulas). Bin OyB BBeneHuit 3akonom EOyiris
Ta 3akoHaMu Omis.



Yacmuna 1 e IOpuouuni nayku 213

XapakTepHOI0 PHCOI0 1i€i (OPMH PUMCBKOTO LHBIIBHOIO MPO-
LeCy CTaJo CKJIAJaHHS MPETOPOM MHCHhMOBOI (OPMYIH, IO MiCTHIIA
THCTPYKILIT cyai mpo Te, ik BUpimuTH crip. Cyyis po3riisaaB TUTbKA
(hakTHUHy CTOPOHY CIIpaBH, TOAI SK MPETOp HIC BiAIMOBITAIBHICTH 3a
HaJlaHHS CyIOBOro 3axucty. [Ipetopu orpuManu GakTHUHUNA BIUIMB Ha
PO3BHTOK IpaBa, Aatoun OPMYNIM HaBITh y BUMAJKaX, HE mependaue-
HUX jus civile (actiones in factum). KpiM mporo, Cy1o4nHCTBO BCE TaKk
camo OyIto posmneHe Ha JIBI YaCTWHU — in jure (mepen Mar1CTpaT0M/
NPETOPOM) — CTaAisl HPOLECy, B AKil 3a JOIIOMOTOI0 IPETOpa 1 IOPUCTIB
CTBOpIOBaJIacs TOYHA IOpUANYHA OpPMYIIa Ui MO30BY Ta 3axucTy. L
¢dopmysa BU3Hauana, 3a sSIKHX YMOB [T030B MII' OyTH BU3HAHHN OOTpYH-
toBaHUM. Ha npyromy erarri in judicio BimOyBaBcs po3IVIs CIIPABH IO
cyTi ((akTUYHA TIepeBipKa BUMOT 1 pillIeHHs) Tepes CyaIet0, O0paHuM
CTOpPOHaMH 200 PU3HAYCHUM IIPETOPOM.

Ha nymKy BITUM3HSHMX HayKOBILIB, XOua B ICTOPUYHUX IMaM’sTKaxX
HEMae MPSIMOTO OMHUCY MICISl MPOBEASHHS ApYyToi cTafil sk myOmid-
HOTO y eH mepioa, cama MofeIb ABOCTaAiHHOTO MpPOLECy, 3aCHOBAaHA
Ha y4acTi MPUBATHOTO Cynfi (IKWH 3a3BHYail 0OMpaBcs CTOPOHAMH),
TpaJUIiHHO acollitoBaacs 3 OLIbIIO BiKpuUTicTIO. Ha crasuii po3ris-
Iy CIPaBH TEpe MMPETOPOM CTOPOHU TAKOXK MOBUHHI OYyJIM Y3TOIUTH
BUOip cymui. OkpiM 0cOONMBUX BUTA/IKIB, KOJIH CIIpaBa MOBHHHA Oyna
CIIyXaTUCh Y KOJIETialbHOMY CYA1 «CTa MyiB» (centumviri) i pexyre-
paropiB (recuperatores — KOJIETis i3 TpbOX CyAliB (iHOAI OinbIie), 1m0
MpPU3HAYANIACh Y CIIPaBaxX O0COOIUBOI IMyONiYHOT BasKIMBOCTI (IIPO CBO-
001y, IPO TSHKKI JeITIKTH, TIPO BiIKYTIH ), BOHM MOTJIIN BUOpaTH OyIb-SKy
npuBaTtHy o0coOy. SIKIO0 CTOPOHU HE JIOCATAlIM 3TOAU Y LIbOMY MUTaH-
Hi, Cy/Jis Ha3HAYaBCs 3 KOJIA CY/UIIB, III0 OTOJIOIICHO y CIEI[iaIbHOMY
crucky. IM’st ¢yl 3aHOCHIIOCH /10 (DOPMYITH, 3 SIKOTO BOHA 1 MOYMHA-
mack [6, c. 127].

3 ypaxyBaHHsIM BUIICBUKJIAICHOTO HE TT030aBICHOIO MiCTaB BUA-
€TBCSL T€3a MPO Te, IO B PO3IISHYTY €MOXY CYAOUMHCTBO 30epiraio
CBill KOJIMIIHIN TIIacCHUH 1 yCHUE XapakTep, MPOBaKEHHS in jure mpo-
BOJMJIUCS TTyOJIITHO B BU3HAYCHI JIJIS CYTy TTHI, a CYOBI PIillICHHSI yXBa-
JIIOBAJIMCS OCTaTOYHO, TI0 COBICTI, B MEKaX JOPYYeHHS a00 (HOopMyIIH.

Tpetst (opma pUMCHKOrO NHUBUILHOTO Tporecy (extraordinaria
cognitio) icHyBajia B iMIiepaTopchkuil mepioj. HaiiiMoBipHiIe, 110
came 1 opma cTaia Ipoodpa3oM CydacHOTO €BPOTEHCHKOTO ITHB1Tb-
HOTO CyllouyMHCTBa. Ha 3MiHYy BiIOKpeMIIEHHM IIpOLeAypaM in jure Ta
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in judicio MpUXOMUTH €TUHUI CyqoBHiA mporiec. Ha Miciie BUOOpHUX
CyIIiB MpUHLTH TipodeciiiHi I0pUCTH — YMHOBHUKH imnepii. [Toenny-
10ud (DYHKIIIT, MaricTpar caM KepyBaB CYJJOBUM PO3IIISJIOM 3 MOMEHTY
Tpen’ IBIIEHHS 1TO30BY Ta /10 BUHeCeHHs pimeHHs. [Iponenypa Buxmm-
Ky JI0 cyay crana odiriitHoro i miuchMoBoro. [1030B mepeTBOpHuBCS Ha
CKapry mo3uBaya, U0 3aHOCHJIAcs JI0 MPOTOKONy cydy. BiacyTHi Oymu
Oyab-siKi THITI30BaHI (OPMH, Taki XapakTepHi Ui (OPMYJSIPHOTO
IIUBUTEHOTO TPOTIeCY. BUKOHAHHS PIillICHHS IMEPEHTIUIO Bi TO31Bava 10
Cy/iB, CTaBIIIU 3aKJIFOYHOIO CTAJIIEI0 CYIOBOTO mporecy. HalimommpeHi-
[IMM CIIOCOOOM BHKOHAHHS CTaslo OE3MOCepeIHE CTATHEHHS Ha OKpeMi
[IpeIMETH MaliHa.

[lepexinm cynaiB y paHT iMIepChKUX YMHOBHHKIB IIPU3BIB 10 PO3BUT-
Ky CUCTeMH Harsiy (amensiii) i, SK HacIiZoK, 10 MociIa0IeHHs r1ac-
HocTi. Po3misiy cipaBy Bxke He 31iHCHIOBABCS IMyOIiuHO. Y eKCTpaopau-
HapHOMY Tpoleci cynoBi QYHKIIT 3MIHCHIOBAIICS aIMiHICTPaTHBHUMHU
opranamu: y Pumi Ta KOHCTaHTHHOTIONI — HA4aIbHUKOM MiCHKOI ITOJTi-
1ii (praefectus urbi), y MpoBiHIIIAX — TPaBUTEIEM MIPOBIHIII1, a B MEHIII
BaXJIMBUX CIIPaBaXx — MYHIIMIIAIbHAMH Marictparamu. AJe Hepiako
iMIiepaTopu 0COOMCTO PO3IIISIIANN CYJJOBI CIIpaBU. XapaKTEepPHOI 0CO-
OJIMBICTIO IIHOTO TpOIIeCy OYIIO Te, IO CIpaBa HEe PO3TIISAIaIacs Ha IBOX
craxisx. Po3msin cripaBu Bxke He 37ilicHIOBaBcs myOmiuHo. Cy/oBi 3aci-
JaHHS IPOBOAMIIMCS 3a 3aYMHEHUMH JBEpUMa a00 y 3aKPUTUX MPHUMi-
HICHHSX 32 y4acTIO CTOPiH, CBIIKIB, TOMIUYHHUKIB CyJIOBOTO MaricTpara i
0COOTMBO OBKHUX (TI0YECHUX ) TOCTEH. OOOB’SI30K MO 3a0€3TMCUEHHIO
SIBKU BIJIITOBi/Ia4a /10 Cy/Iy MOKJIAJIaBCs BXKE Ha JIepyKaBHI OpraHH, aye
TYT iCHyBaJa Jiesika BiJIMiHHICTb 3aJIC)KHO BiJl €TI0XH, B Kill 3/iiCHIO-
BaBcs 1ieit npotiec [6, ¢. 130]. SIkiio BiAmoBiga4y He 3’ BISBCS JI0 CYILY,
TO, 3a npaBoM FOcTrHiaHa, MOXKHA OYyJIO PO3IVISIHYTH CYIOBY CIIPaBy i
BUHECTH BUPOK. CTOPOHM Micys iX SBKH 0 Cyay OOOB’SI3KOBO MPHCA-
ranucs. BimMoBa BiJl KJISTBY MPU3BOAMIIA 10 MOXIIMBOTO MPUITHHEHHS
cyaoBoro mporecy [4, c. 106].

V 3B’s13Ky 3 00MEKEHHSM IMyOIIYHOCTI, pO3BUBaIacs MUCEMHICTh
y cymounHCTBIi. Bee, mo BimOyBasocs B Cyi, 3aHOCHIOCS 10 CYIOBO-
ro mpoTtokony. byna i cymoBa kaHIenspis, B sSKid 30epiramucs pi3Hi
JOKYMEHTH TI0 CyIOBHUX CIpaBax, 30KpeMa i BIAMUCKY BiAMOBiaya Ha
BHUKJIMK J0 cyay [6, ¢. 132]. lle cnpusio MOCHUICHHIO KaHIIEISIPCHKOL
TAEMHHIII TITTOBOACTBA, OCKUTBKH 30CEPEIHKEHHS BCHOTO TIPOBAIKCHHS
B CYJIOBHX KaHIENISPiAX POOHIIO MPUCYTHICTh TPUBATHHUX OCIO AJISI TIPO-
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YUTaHH Narepis HE3PYUYHOIO 1 TAKOIO, 110 3aBakae poOoTi. Y 1ei icto-
PUYHHIA TIepiof] 3’ SABIAIOTHCS 1 epIli 0OMeKeHHsI, ITOB’s13aHi 3 HAaIllOB-
HEHHSIM JTOKa30BO1 06a3M y CIIpaBi, HAPUKIIA, CYIIsIM Oyii0 3a00poHe-
HO BIpUTH ITOKa3aHHSIM OJTHOTO CBiJIKa.

[TigBoasTYM KOPOTKI MiJICYMKH JTOCIIPKEHHS PUMCHKOTO IpaBa, Bax-
JIMBO I pa3 MiKPECIUTH Horo (PyHIaMEHTaJIbHUI BIUIMB HAa OCHOBHI
TIPaBOBI CHCTEMU CYYaCHOCTi. PO3yMIHHS CKIIaIHOTO E€BOJIOIIITHOTO
NUISAXY CTAHOBJICHHS PUMCHKOTO ITUBIIBHOTO MPOIIECY HEOOXiIHE st
BUPILICHHS IOTOYHHUX IPABOBUX MPOOJEM MPaBOCYANs Y LHUBUIBHHX
CrpaBax.

AHaNi3yroun pUMCHKUI NHUBUTRHUI TIponec y WOTO MOCTIHHOMY
ICTOPUYHOMY PO3BHUTKY, HE Oy/ie MOMUIIKOBUM TBEPKEHHS PO BKpait
dopmaiizoBanuit Legis actio, npouec Per formulas, sikuii, 30epirato-
YW TJIACHUH 1 MyOMYHAN XapakTep CYIOBOTO PO3IIISITY, BBiB MMMCHMOBI
IHCTpPYKIIT Jist cyjiiB Bix mperopis, Cognitio extraordinaria, 1o o3Ha-
MEHYBABCSI JIOCUTh 3HAUHUM OCJIA0JICHHSIM TJIACHOCTI 1 BCE OLIbIINUM
MEPEX0JIOM JIO MIMCHbMOBOTO IUBIJIBHOTO CY/IOYUHCTBA.

B minomy x BapTO BiI3HAYUTH MTOCIIIOBHUH PyX Bil HAUITPOCTIIIIX
apxai4Hux (opM, 3aCHOBAHUX ITEPEBAKHO HA CAMO3aXUCTi, CAMOYIIPaB-
CTBI Ta JCSKUX PEIIriHHUX 00psAaax, 0 KIACHYHOTO BIIKPUTOTO Ta
yCHOTO (POPMYISIPHOTO TIPOTIECY 3 TMOMIIOM BIIATH Ta (PYHKIIIH, a TOTIM
JI0 IMCBMOBOTO Ta TAEMHOTO CYZIOBOTO IPOILECY, B SIKOMY BCS CYIOBa
BJIaJIa 30CePeIUIIacs B pyKax IMIEPChbKUX YMHOBHUKIB, 110 B KIHI[EBO-
My TiICYMKY, 1 3yMOBHJIO 3aMiHYy ITOBHOI BIIKPUTOCTI CY/IOBOI AisITEHO-
CTi (piKcaIliero cyoBOTO MPOIECY B MUCHMOBHX JIOKYMEHTAaX.
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Kotvyakovsky Yurii, Lukyanchenko Danilo. The emergence and
development of the principle of openness of court proceedings in Roman
law

This work is devoted to the study of the formation and principle of openness
(transparency) of Roman civil procedure in its historical development. The aim
of the study is to trace the evolution of Roman civil procedure, in which the
ideas of open and transparent court proceedings were first established. It is
emphasized that the period of Roman jurisprudence’s dominance occupies a
special place in the history of legal thought. Roman lawyers developed the basic
concepts, categories, and institutions of civil law and procedure, which
influenced both continental and common law. Knowledge of the past of Roman
law is seen as the key to solving many contemporary problems in jurisprudence,
including in the field of civil law and judicial proceedings.

It is noted that Roman civil procedure was not a rigid legal construct and
underwent profound changes over the centuries. In this regard, the evolution of
views on the openness of court proceedings is examined through the prism of
three main historical forms of the process: Legisaction process. This is the first
form of Roman civil procedure, available only to Roman citizens. Its distinctive
feature was excessive formalism. The proceedings were as open (public) as
possible — both stages of the process (in jure before the magistrate/praetor and
in judicio before the judge) were held publicly in the square or forum in front
of a large crowd.

The formulaic process, introduced in the classical period, marked the
separation of law from morality and religion. A characteristic feature was the
praetor’s drafting of a written formula (instructions to the judge). The open and
oral nature of the proceedings was preserved, and the in jure proceedings were
conducted publicly. The very model of the process involving a private judge
was associated with greater openness.

The extraordinary process is the third form of process that existed during the
imperial period, which is considered the prototype of modern European civil
proceedings. There was a transition to a unified judicial process. Elected judges
were replaced by professional lawyers — officials of the empire. This form of
process was marked by a significant weakening of openness. Cases were no
longer heard in public, and court hearings were held behind closed doors or in
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closed rooms. Due to the restriction of publicity, the use of writing in court
proceedings developed: everything that happened in court was recorded in the
court minutes, and the secrecy of court records was strengthened.

The conclusion is drawn about the consistent development of Roman civil
procedure: from the simplest archaic forms based on self-defense and publicity,
through the classical open and oral formulaic process, to a written and secret
judicial process in which all judicial power was concentrated in the hands of
imperial officials. Ultimately, this movement led to the replacement of complete
openness of judicial activity with the recording of the process in written
documents.

Key words: Roman jurisprudence and Roman law, civil procedure, principles
of judicial proceedings, adversariality, oral proceedings, openness and
transparency, transparency of justice, lawsuit, evidentiary law, judicial rules,
procedural representation and advocacy, civil procedural activity.





