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«MPABA, 3A AKUMU CYOAUTBLCHA
MAJIOPOCINCbKUW HAPO[L» 1743 POKY
AK IX)KEPEJ1O NPABOBOI'O PETYJTIOBAHHA OBIl'Y
36POI Y FETbMAHLLUHI

Biosnaueno, wo 6 ropuouunomy posyminni «Ilpasa, 3a axumu cyoumscs
manopociicvkuti Hapooy 1743 poxy ax nepuuit Kodekc ykpaincbkoeo npasa ne
6y6 0epacasHo-1OpUOUUHUM aKIMOM, 6MIiM, 6paxog8yiouu Uo20 NpaKxmuye
3aCmMoCcy8ants cyo008uMU yemanosamu I emvManiyunu, 1020 MOJNCHA PO321A0a-
mu K 0Jcepeno npasosoeo peeyniosants obicy 30poi na mepenax YKpainu.
Hazonoweno na ocnoenux docepenax nanucanns «Ilpasy — kozaybkomy 36uya-
esomy npagi, Cmamymax Benuxozo kuaziecmea Jlumoscvkoco, Pycvroco i
Kematimiticbko2o, HIMEYLKOMY MICLKOMY Npasi il NPoO08dicen i 6 kooekci mpa-
Ouyill NPasoeoco GUPIULeHHsT NUMAHHS GPE2YI08AHHS CYCRITbHUX GIOHOCUH )
cpepi obizy 30poi.

Ha niocmasi icmopuko-npagogozo awnanizy mexcmy «IlIpaey 3pobneno
8UCHOB0K npo me, wo Hopmu Kodexcy pezynrosanu cycninoHi 8i0HOCUHU, NO8 si-
3amui 3 00icom 30poi’ y AOMIHICMPAmMueHi, KPUMIHATbHIN, YUBLTbHIU, 20Cnodap-
COKIll 2any3sax npasd, OXonnoeanu oOoOpoHHy cgepy, npouecyaﬂbm acnexkmu
301licHenHs cniouux Oitl, NopadoK 30ilCHeHH CYOOYUHCMBA U BUKOHAHHS
piwens cyoy. CyyacHa HayioOHAIbHA 3AKOHO0AGHA 0A3a 3ANUULAEMbC HeOOo-
CMAamHbO HANPAYbOBAHOI 8 KOHMEKCMI 8pe2y08aHH: Yicl cghepu cyCninbHUX
8IOHOCUH 1l nompedye cymmeso2o 800CKoHanents. Bpaxysanns icmopuxo-npa-
6068UX MPAOUYIli HOPMAMUBHO-NPABOBO20 BPE2YIIOSAHHA 00i2y 30poi npu eupi-

* BEPXOTYPOBA Map’sna AnOpiieHa — KaHIUIAT iCTOPUYHUX HayK,
JIOLICHT, JOKTOpaHTka HaykoBO-JOCIIHOrO IHCTUTYTY MyOIIYHOIO MpaBa;
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WeHHT BUKIUKIB CbO20OEHHS 0acmb MONCIUBICIb Hanpaylosamu egexkmusHe
CyuacHe HayioOHAIbHE 3aKOHOOABCIBO.

Knrouosi cnosa: obic 36poi, «llpasa, 3a skumu cyoumvbcs MaiopociticbKuil
HApoOy, Npagose pe2yn08ants, HOpMU nPasa, nam samKu npasa.

Verkhoturova Mariana. «The Laws by which the Malorosian people are
judged» of 1743 as a source of legal regulation of the arms circulation in the
Hetmanate

The article is focuses on the study of the first Code of Ukrainian law “The
Laws by which the Malorosian People are judged” of 1743 as a source of legal
regulation of the arms circulation in the Hetmanate. It is noted that in the legal
sense, the “Laws” were not a state-legal act, however, taking into account their
practical application by the judicial institutions of the Hetmanate, we consider
it possible to consider the document as a source of legal regulation of the arms
circulation in Ukraine. The main sources of the writing of the “Laws” are
emphasized, namely, Cossack customary law, the Statutes of the Grand Duchy
of Lithuania, Ruthenia and Samogitia, German municipal law and the
continuation in the code of traditions of legal solutions to the issue of regulating
social relations in the sphere of arms circulation.

Based on a thorough historical and legal analysis of the text of the “Laws”,
it was concluded that the norms of the code regulated social relations connected
with the arms circulation in the administrative, criminal, civil, and commercial
branches of law, covering the defense sphere, procedural aspects of conducting
investigative actions, the procedure for conducting legal proceedings and the
execution of court judgments. The modern national legislative framework
remains insufficiently developed in the context of regulating this sphere of social
relations and requires significant improvement. Taking into account the
historical and legal traditions of the legal regulation of the arms circulation
when solving today’s challenges will make it possible to develop effective
national legislation.

Key words: arms circulation, “Laws by which the Malorosian People are
judged”, legal regulation, legal norms, monuments of law.

IocTtanoBka nmpo6jemu. B ymoBax moBHoOmMacmTaOHOT 30pOifHOT
arpecii pociticekoi (penepartii mpoTu YkpaiHu nmorpeda BIOCKOHAICH-
HSl YKpaiHCHKOTO HAIliOHAJHHOTO 3aKOHOMABCTBa y cepi obiry 30poi
CTa€ NHUTAaHHSIM HaIlOHAJIBHOI Oe3neku. lcTopuko-mpaBoBUil aHami3
mam’sITOK TpaBa, SIKi PETyIIOBaIM CYCHUIbHI BiTHOCWHH, TIOB’s3aHI 3
00irom 30poi, JacTh 3MOTY 3pO3yMiTH €(DEeKTUBHICTh THX YH IHIIHX
HOPM IIpaBa, 110, B CBOIO YEPTY, 3 ypaxyBaHHSIM BHKJIUKIB CbOTOJICHHS,
JacTh MOXJIUBICTD IMIUIEMEHTALii MO3UTUBHOTO iICTOPUYHOTO JOCBILY
B Cy4acHE 3aKOHOAABCTBO.
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Mera pocaimkeHHs. MeTOI CTaTTi € ICTOPUKO-TIPABOBUI aHaIi3
nepmoro Konekcy ykpaincekoro mpaBa «[IpaBa, 3a SIKHMH CYOHTBHCS
Majiopociiicekuii Haposy, 1743 poky (mam — «[IpaBa») sk jpkepena
MIPaBOBOTO PETYIIOBAHHS 00ITy 30poi y ['eThbMaHIIIHI, 0 T03BOJIUTH
3pO3YMITH ICTOPHYHE MiATIPYHTS MPABOBOTO BUPIIMIEHHS OKPECIEHO-
ro MUTAHHA, a TAaKOX BUIUTUTH TPAAULINAHI [UIS YKPAaiHCHKUX 3eMelb
c(hepu MpaBOBOTO pPery/IrOBaHHs 00iry 30poi.

OCHOBHIi pe3yJbTaTH A0CTiAKeHHs. AKTyaTbHICTh 00paHOl Ipo-
OremMaTuKy 00yYMOBITIOETHCS THM, 1110, X049a B YKPATHCHKiH Ta 3apyOik-
Hill icTopiorpagii MUTaHHIO NOCTIKEHHsS pisHUX acnekTiB «I[IpaBy
MPUCBSIYEHO YMMAJIO0 yBard, 30KpemMa TakuMu BueHuMH, sk 1O. Illem-
mydenko, K. Bucimo6oxkos, O. Bosk, 1. boiiko, O. I'ypxii, B. Kapmiu-
koB, T. Ocranenko, M. Cnabuenko, A. Tkau, M. Uybaruii, K. Mapucrok,
O. bnaxigceka, . Mumak, 0. JImutpumun, M. [lleniteko, B. Kyinb-
YULBKUAN Ta 1H., IPOTE ICTOPUKO-TIPABOBUI aHaNi3 MaM’SITKH YKpaiH-
cbkoro mpaBa X VIII cromiTTs came K HKeperna MpaBoBOTO PETYIIIOBAH-
Hs1 00iTy 30p0i He 3/iICHIOBABCS.

[lepme rpynToBHE nocmimkeHHs «llpaB» 3nilicHHB BuAaTHUN
ictopuk npaBa O. KicTAKIBCbKHIA, OMyONiKyBaBIIU TEKCT JTOKYMEHTa
crioyatky 4actuHamu y «KHWiBCBKMX YHIBEPCHUTETCHKHX 13BECTISAX),
ay 1879 pori — noBre ioro Bumanusa. M. Cnabuenko, H. Bacuien-
ko, O. MamunoBcbkuii, M. ToBcromuc, 1. Temiuenko nocmimKyBain
OKpeMi acleKTH CTBOPEHHS, 3aCTOCYBaHHs i BinacHe Tekcty «[IpaBy
y mepiox 3 1880-x mo 1940-x pokiB. AHami3 Ta IMyOmiKaIiio TEKCTY
«IIpaB» y 3armnckax HaykoBoro ToBapucta imeHi [lleBuenka 31iicCHUB
y 1949 poui A. SIkoBneB, 3a3HAUUBILY, 10 B YMOBaX pPOCIHCHKOTO Lap-
ChKOTO PeXKUMY OYyJI0 BKpad Ba)KO 3aliMaTHCS JIOCHIIaMH iCTOPUYHUX
1am’SITOK YKpaiHCHKOTO TpaBa, BHACIHIIOK YOTO 3HAYEHHS I1aM’SITKU €
HenoonineHuM. lloBry myOmikamito Tekery «IIpaB» Ta KomeHTapi 10
Hporo y 1997 poui 3ailicHuan BYeHi [HCTUTYTy fepkaBH i npaBa iMeHi
B.M. Kopenproro ta IHcTuTyTy yKpaiHchkoi apxeorpadii Ta mkepe-
no3HaBcTBa iMeHi M. C. ['pylieBchbKoro; BKazaHWil TEKCT MU i BHKO-
PHCTOBYBAJIH B IIbOMY JOCIiHKeHH] [1].

CBimyeHHAM BiOOpakeHHS HAI[IOHAJBHHUX MPABOBUX TPAIHINIH
BBa)KAEMO Te, 10 OHUM 13 JuKkepen HanucanHs «[IpaB» crano ykpain-
chbKe 3BHYaeBe npaso. 110710 Toro, K AisTH Y BUMAAKY, KOJTH BiACYTHIH
apTHUKYN, KU OM HOpPMYyBaB IEBHY IMpoOieMHy cutyarlito, Komndi-
KallilfHa KOMICisl 3a3Havana: «Cyali, JOTPUMYKOUYUCH CIIPaBEIINBOCTI,
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MaroTh CyIWTH 1O COBIiCTI W 3a NMPHUKIAAOM IHIIMX XPHUCTUSHCHKHX
Npas, a TAKOXK paHillle BUPIIIyBAHUX IIMM KE TIPABOM ... MOXYTb Cyau-
TH 110 TOOpHX 3BHYAsIX Yepe3 JIOBTUH Yac Y)KUBaHHUX, SIKi 3aKOoHY Boxko-
MY, IUBUTHHIUM TIpaBaM i YUCTiH COBICTI HE cymepeyarh, 00 Taki 3BUdai
cwy mpaBa MaroTh». [Ipo eBpomelickkuit xapakrep «IIpaB» cBiqunTh
Te, IO JuKepenaMu ajis ix HanucanHst Oyau CraryTu Benmukoro KHs3iB-
ctBa JIuToBChKOTO, PychKOTO 1 YKeMalTiiichKOTO 1 TIOJIBCHKI ITepepoOKr
30ipHUKIB HiMerpkoro (eomanmpHOTO TIpaBa [1, ¢. IX]. JlomaTkoBumu
mxepenamu «llpaB» Oyau HOPMAaTHBHO-NIPABOBI AKTH TI'€ThbMAaHCHKOI
aaMiHicTpalii: yHiBepcaid, 1HCTPYKILii, PO3NOPSIUKEHHS TeThMaHa,
iHcTpyKLii [eHepanbHOT BifiCbKOBOT KaHLENAPIl Ta TOTOBOPH YKpaiH-
CHKHX TeThMaHiB 13 MOCKOBCHLKMMH IapsiMu Bix 1654 poky [2].

s «IIpaBy xapakTepHi yci iZieiiHi KOMITOHEHTH YSIBJICHB PO YKJIal
cycninecTBa MozaepHoi 100u, — peniriiHuii XxapakTep, TpaauiioHali3M,
iepapxiuHa OCHOBa TIOOY/IOBH COLIIyMY, [TepeBara TUIIOBOTO Ha iHAWBI-
JyaTbHUM, 3HaYHA POJIb CHMBOJIIYHOTO, BATOMHI (pOpMaITLHUI aBTOPH-
TeT TpaBa. «Mipa JecTi », K IHIUKaTOp BU3HAYEHHS HOPM MOBEIIHKH
JUTSL pI3HUX COLIIalIbHUX CTaHiB, CIMpajacs Ha TpaAUuLiiiHe CIPUHHATTS
KOJIGKTUBHOI COLIIQJIbHOI pOJi U MicIsl, epeBaskaroul HaJ CUTyaTHB-
HUM 1H/IUBITyaJIbHUM. IepapmeI/m MOJIJT CYCIIJIbCTBA Hepeﬂ6aan
TAaKOX Tpajalilo IpaB 1 cBOOOX BIJHOCHO «TYTELIHIX» 1 UyXHHIIB
[1, c. XXXVIII-XXXIX]. Ha namy nymky, HeytBepaxkeHHsa «I[Ipas»
POCIMCBKOI0 IIAPCHKOK AIMIHICTPAIIEI0 BIPOJOBK TPUBAJIOTO Yacy
€ ICTOPHYHHMM CBIIYCHHSIM HaMaraHHs yCTaHOBHUTH BIIACHY IPaBOBY
CHUCTEMY Ha TepeHaX YKpaiHu. 3 iHIIoro 00Ky, HepillydicTh KO3aIbKOT
CTapIIMHK B IPOBEACHHI IPaBoBOi pedopmu i yBeaeHHi «IIpas» B Airo
B MMOJAJILIIOMY CIIPUYMHHIIA BiACYTHICTh HAaLlIOHAIBHOTO 3aKOHOJaBYO-
TO TATPYHTS ISl ONIOPY TPH JIKBiAamii AepkaBHOCTI [ eTbMaHIIMHN.

Bimznaunmo, mo B ropuangHoMy posyminai «IIpaBa» He Oymu nep-
JKABHO-IOPUIMYHUM aKTOM, BTiM, BPaXOBYIOUH IX NMPAKTUYHE 3aCTOCY-
BaHHS CYIOBHMH yCTaHOBaMH | eTbMaHIIMHU, BBAKAEMO 338 MOYKIINBE
pO3IVISIIATH JIOKYMEHT SIK JKEpENlo MPaBOBOTO PETYIIOBaHHS 00iry
30poi Ha TepeHax Ykpainu. COIiOKyIbTYpHE CIPUHHATTS 30poi Ha
TepeHax YkpaiHu y apyrid nonosuni XVIII cromitrs BiazHauamocs
HEBi1’ eMHICTIO ii TOOYTyBaHHs B IOBCSKACHHI, 110, B CBOIO YEPry, BiJl-
J3EPKAIOBAIIOCS Y 3aKOHO/AABCTBI. B nmaniit po6oTi mij obirom 36poi
MH PO3YyMIEMO CYKYIHICTh CYCIUTBHUX TIPOIECIB 1 COIliaTbHO-TIPaBo-
BUX BiTHOCHH IIiJl 4aC BUPOOHUIITBA, PEMOHTY, KYIIiBIi-IIPOAAXKY, Bi/I-
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qyXeHHs1 a00 HaOyTTs TIpaBa BIIACHOCTI, TPAHCIIOPTYBaHHS, 30epiran-
Hsl, 3aCTOCYBAHHS 1 KOJICKIIIOHYBaHHs 30poi.

Amnanizyrount Hopmu «[IpaBy», O CTOCYBAJUCS CYCITIBHUX BiJHO-
cuH y cdepi 0biry 30poi, 6agmMo, 110 BOHNW OXOTUTIOBAIH agMIiHICTpa-
TUBHY, KpUMIiHaJIbHY, [IUBIJIbHY, TOCIIOAAPCHKY Tally3i paBa, peryiko-
Banu o0ir 30poi B 000poHHiH cdepi, i yac nporecyaasbHUX acleKTiB
3MIACHEHHS CIIAUUX JIil, MOPSIKY 3AIMCHEHHS CYIOYMHCTBA M BUKO-
HaHHJA pimeHs cyay. [asa I «[Ipo HaltBHIITy 9eCTh 1 BIIaLy MOHAPIITY»
apt. 2, «IIpo 3104rHM IpOTH MaiiHa rocynapsi» . 7 BCTAHOBIIOBaIa
3a00pOHY Ha BUBI3 13 Jep)kaBu BiiCBKOBOI 30poi, 3aii3a, CTpis, mopo-
Xy, CeJITPH, CBUHIIIO Ta iHIINX BOCHHUX IMPUMACIB JUIS JIFONEH 1 CKOTa,
91 OyIb-SKOTO IHIITOTO MaiHa, SIKe MIT O BHKOPHCTATH MPOTUBHUK, i
BU3HAYaJIa IOKApaHH 3a Taki AISIHHSA y BUIVISIAI CMEPTHOT Kapy HIISIXOM
BipyOyBaHHs roIoBH i KoH(icKalii MaiiHa Ha KOpUCTh rocynaps [1, c.
44]. Apt. 9 «I1po MOBOMKEHHS YMHIB TIPU JABOPI rOCyaps» BH3HAUaAIA
MpaBwJia TIOBEIIHKM TIPU JBOPI ToCcyaaps, 30KpemMa i MpaBwiia HOCIH-
HS 1 3acTocyBaHHs 30poi. BinmosigHo 10 1. 4 BKa3aHOI TIIaBH, AKIIO B
MPUCYTHOCTI Tocyaaps 1mary, madiro 99 iHiry 30poro XTOCh AicTaB Ou
i HaHiC MOpaHEHHS! KOMYCbh, TOM MaB OyTH MPUTATHEHWH O BiIIOBi-
JATBHOCTI y BUTVISAJII CMEPTHOI KapH IIJISIXOM BiIpyOyBaHHS TOJIOBH, a
MOTEPIIIOMY TIpU3HAYaIach MaTepiaabHa KOMIIEHCAITiS Y BUTIISII TITa-
TeXy 3 MaiiHa HanagHuka [ 1, c. 53]. I1. 5 po3mmproBaB nosoxkeHHs 1. 4:
Y BHIIQIKy CMEPTi MOTEPIIJIOro BiJf HAHECEHOT paHH YOHMBIIS «OKMBOTA 1
4ecTi T030aBIsIETHCS», a BUILIATH HEralHO OTPUMYBAJIH JITH YU POJIU-
yi youroro. I1. 6 BcTaHOBNIOBAaB NMOKapaHHS 3a MOTPO3y 3aCTOCYBaHHS
30poi — «0OHaKUBB OpYKi€» 0€3 HaHECEHHs TUIECHUX YLIKODKEHb Y
NPUCYTHOCTI TocyAapst y BUINIsAL BiapyOyBanHs pyku. [1. 7 3a00poHsiB
oTpo3y 30poeto «...y (opretri, B majgarax 9u y JBOPi HE B MPUCYTHOCTI
rocyznaps...», TOOTO Ha BCiil TepUTOpPii MAETHOCTI TOCYyIaps, aie He y
HAOro MPUCYTHOCTI, i BCTAHOBJIIOB MOKapaHHsS Y BUIVISII TIOPEMHOTO
yB’SI3HEHHSI TepMiHOM Ha TpHu Micsmi. [1. 8 BcTaHOBIIOBaB MoKapaH-
HSl Yy BUIVISIII BiJJpyOyBaHHSI PyKH HalaJHUKY 1 CIUTaTH MaTepialibHOT
KOMIICHCALIIl MOCTPAXKAAJIOMy 32 HAHECEHHS TUICCHUX YLIKOIKEHb Ha
TEpUTOPii MaeTHOCTI Tocyaaps He y Horo npucyTHocTi [1, ¢. 53]. I1. 9
BU3HAYaB, 110 y BUIMAJAKy HAHECEHHSI BAKKUX TIIECHUX YIIKOKEHb TIPU
JIBOP1 HAIIQTHUK ITiJISITaB apelTy He3alle)KHO BiJI HOTO cTarycy 1 MOTH-
BIiB Hamamy, i MaB 3aJIMIIATUCS TIiJ apeIToM, JOKH ITOTEPITUIHN OTy-
Kae, a00 mompe. Y BUIAIKy OfYy>KaHHS MOTEPILIOro HalaJHUKY MPH-
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3HAYAIOCs MOKapaHHs y BUIVISAL BiIpyOyBaHHS pyKU. Y BUIAIKy CMEp-
Ti MOTEPIIOT0 HAaJHUK T1UIATaB CMEPTHIN Kapi, a poIuHI MOTepITi-
JIOTO BHILIaYyBaslacsl MaTepialibHa KOMIICHCAIlis 3 MaiiHa HaraJHHKa.
I1. 10 Bu3HAUaB, M0 y BUMAAKy HAaHECEHHS IMOpaHeHHS a00 YOMBCTBA B
MIPUCYTHOCTI rocyaaps 1o3a MeXaMH JBOPY, a caMe y MiCTi, Ha BYJIHIII,
B TIOJIi, YU Y SIKOMYCbH JIOMi, Hala AHUK MiAJsraB TakoMy K MOKapaHHIo,
SK y BUMAJKy BUNHCHHS TAKHUX JisHb Ha TEPUTOPIi ABOPY rocynaps [1,
c. 53-54]. BigmosizgHo mo 1. 11 y BUmaaKy BTeYi HaITaqHUKA 10 aperiTy
YH 3-T1J1 apelITy HOro OroNOIIYIOTh Y PO3LIYK i MPUTATatoTh 10 BiAIO-
BiZJaIbHOCTI 32 BUYMHEHI AISHHS 3TiAHO 3 HOpMaMH MYHKTIB 4—10, pu
[ILOMY POJNYI HE HEC/IH BIAMOBIIAILHOCTI 32 BUMHEHI BUHYBaTUM JIii,
TaKOXK CTATYBAJIHCS MaTepiajbHI BHUIUIATH HA KOPHUCTH IMOTEPIILIOTO 3
MaifHa HaraJHuKa.

Apt. 10 «IIpo HexomiHHS 3 HEMPHUCTOWHOIO 30POEI0 IS CTPLIb-
OM, 3 MYIIKETOM, JIyKOM TIpH JBOPI rocyaaps 1 mpo MOKapaHHs TaKHX
3JIOYUHITIBY TOBHICTIO TIPUCBAYECHA PETYIIOBAHHIO TPABUI HOCIHHS
cTpinenpKoi 30poi. Tak, m. 1 Bu3HauaB, 3 sIKOIO 30pO€r0 MOXKHa Oyito
XOIUTHU B MicCTi, e OyB MPHUCYTHIN TOCyAapb, 1 IACHUB, LI0 SKOTO XTO O
He OyB UMHY 4M 3BaHHsI, OKpIM KapayJbHHUX, B JIBOPI Tocyaaps, B masa-
Tax 1y MiCTi, B SKOMY TiepeOyBaB rocynapb, 3a00pOHSETHCSI HOCUTH
npu co0i MyIITKETH, MiCTOJETH, JIyK UM 1HITY CTPiJenbKy 30poto. 3a060-
pOHa He MOIIUPIOBANACS Ha ILNMArd, Mnauamli, KOPTHKH 1 madm. ko
XTOCH TIPUIKJKAB J0 MICTa UM MICIIS, JIe 3HAXOUBCS TOCyaaph, TO BiH
MaB 3a MICTOM PO3PSIINTH («BUCTPLIATH») 3apsAKEHY BOTHEAIbHY
30pot0, a TicIs MPUI3AY 3aJUIIATHA 30pOF0 B MiCIli pO3KBAPTHPYBAaHHS
i He HocuTH 1i ipu coOi Hi BACHb, Hi BHOYI U He cTpiistu 3 Hel. 1. 2
BCTAHOBIIIOBAB MMOKapaHHs y BUDISAL WTpady B po3Mipi I’ SITHAALSTS
pyOUTiB 3a MOPYIIICHHS MPaBII HOCIHHS CTPITIEIbKOT 30p0i, BH3HAUCHUX
1. 1 nporo x aprukyimy. [lopylHUK MaB 3HAXOIUTHCS IiJ apELITOM /10
MOMEHTY cIuiaty mrpady. Y BUNAAKy BiACYyTHOCTI (PiHAHCOBOI MOKIIU-
BOCTI BUIUIATUTH IITpad — MPU3HAYAIIOCS MOKApaHHS y BUIVIA/I JBa-
HA/ISITH THKHIB apemnTy. J103Bossuiocss HOCUTH He3apsiPKeHy BOTHE-
nmajgpHy 30pOr0 1 JYKH 10 30pospchKoi MakcTepHi. BinmoBigHo g0 1.
3 y BHUITaJKy HAHECEHHs IMOPaHEHHS YM BOMBCTBA BHACIIIOK CTPLILOU
B Majarax 4u NpU JABOPI Tocyaapsi CTpuIeHb MiAJsIraB MOKAPaHHIO y
BUTIISII CMEPTHOT Kapy NUISIXOM BiJipyOyBanHs TosioBu. [1. 4 Bu3HauaB,
0 Yy BUTIAIKy HAaHECCHHS ITOPAHECHHSI MTOCTPLIOM Y Mici, ae mepedy-
BaB TOCyJapb, B MiCTi, Ha BYJIUIli YU Y KBapTHUPi, CTPiIEIb MaB HECTH
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MOKapaHHs y BUDVIAAI BipyOaHOl pyKH, a MOpaHEHOMY IpHU3HAYaIacs
MoJBiffHA BUIUIAaTa BiTHOCHO HOTO COIiaIbHOTO CTaTycy. BimmoBigHO
JIO TI. 5 TKOWM XTOCh KOTOCh 3aCTPEJHB Y MicIli, Jie mepe0yBaB rocynapb,
TOM YecTi (cTaHy) 1M030aBIsABCSA 1 MaB OyTH TIPUBEIEHUH 0 CMEPTHOI
Kapy TIITXOM BifpyOyBaHHS ToNOBH. llpm 1mboMy miTH ¥ HamIagkw
YOWBITi, SIKIIIO BOHHW HE MPUYCTHI 0 3JIOYHHY, TTOKapaHHS HE HECIH, a
TITH 1 HAITQJIKK yOUTOTO OTPUMYBAJTH MTOTPIHHY MarepiaibHy BUTUIATY
13 MaiiHa HanmagauKa [ 1, c. 54-55].

Amnanizyroun nonoxenns 1 riaBu, Bii3HAYMMO, 1110 TTPaBHUJIa HOCIH-
Hs 30poi y MyONIYHUX MICHSX CYBOPO PErIaMEHTYBAJUCS — BCTAHOB-
JroBasiacsi 3a00poHa Ha HOCIHHS CTPiIEIbKOT 30poi sSIK MpH ABOPI, TaK
1 B iHIIUX MyONMiYHUX Miclsix. BuHsTkom Oynu BUnazaku, Konu 30poro,
AKa MiJJsrajga peMOHTY, HeoOXigHO Oylo TpaHCIOPTYBaTH A0 Maii-
cTepHi. HopMu BCTaHOBIIOBANIM MOKapaHHS 3a MOTPO3Y 3aCTOCYBAaHHS
30poi, AudepeHitoou MoKapaHHs BiIHOCHO CTaTyTy 0Ci0 BUHYBATII
i motepmiyioro. Bumii Mipu nokapaHHsl BCTAHOBJIOBAJIUCS 32 yOMBCTBA
Y1 HAHECCHHS BOKKUX TIJIECHUX YIIKOMKEHb 13 3aCTOCYBaHHSIM 30pOi.
Bimzaaunmo, mo yci 5 myskriB apt. 10 mmasu I npucesdeni npaso-
BOMY DETYJIIOBAaHHIO NPABWJI TOBOMKEHHS 31 CTPUICHBKOIO 30pOELO.
3abopoHa Ha HOCIHHS OCOOMCTOI XOJIOMHOT 30p0i HE BCTAaHOBITIOBAIACS.
Citizt 3a3HAYUTH, IO TPATUIIIS PO3TIICHHS MMPaBUII 00Ty BOTHETATHHOT
Ta IHIIOI CTPiTeIbKoi 30poi i X0moaHOI 30poi B icTOpii YKpaiHCHKOTO
npaBa Oepe cBiif mouatok y II Craryrti Benukoro kusasiBcTBa JInToB-
cbkoro, Pycekoro i XKemaiititicekoro [3].

I'maBa V «lIIpo ciyx0y jaepkaBHY BIMCHKOBY 1 BIHCHKOBHI TOpS-
JIOK» periiaMeHTyBalla TIOPSJ0K HECEHHs BOTHCHKOT CITy»OU 1 IpaBuiia
BilicbKoBOTO posmnopsiky. [lepmi 10 apTHKyniB BU3HAYaIH 3arajibHUAN
MOPSIIOK HeCeHHs BOTHCBKOT cityk0u. ApT. 11 «KoxeH BoiHCBKOTO 3BaH-
HSl Ma€ 3’SIBUTHCS Ha CTPOHOBHH OTNIsiA» 1.1 pernmaMeHTyBaB MpaBuiia
MPOBEJCHHS CTPOHOBOTO OIVISILY: IPW HOTO MPOBEACHHI KOMaHAUD MaB
BHOCHUTH JI0 PEECTpPY BiChKOBE MaliHO, 30pO0 1 KOHS YCiX, XTO TijI-
JSIraB HECEHHIO BilichkoBOI cimyx0m [1, c.71]. Apt. 16 «IIpo mo3uuan-
HSl KOHSI 4d 30pOi AJIsl IPOXOIKEHHsI BIHCHKOBOTO OIVISTy» BH3HAYaB
000B’ 130K yCiM, XTO IPU3BAHUH 11 BUKOHAHHS BiHCHKOBOTO 00OB’513-
Ky B TIOXOJli, MaTH BIIACHY 30pOr0, KOHS Ta iHIIIE HEOOXiqHE BiHChKOBE
CITOPSIIKEHHS, BCTAHOBIIOBAB BiAMOBINAIBHICTS 3a TIO3WUYAHHS 30poi
IUIST TIPOXOIDKEHHS cTpoioBoro ommsany [1, ¢.74]. Apt. 20 «IIpo mpu-
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Omym™ B 1MOXO1, ITOKApaHHS 32 3aTPUMaHHS MPHUOITY, 3HANIEHUX pedeit
1 KpaJKKm» 1.2 BCTAHOBIIOBAB TIOKAapaHHsI 3a KPaIiKKy KOHS 4 30poi
B TIOXO/11. SIKIIO KpaaixKKy BUMHSIIA 0c00a 31 CTaTyCcOM, TO SIK TOKapaH-
HSl BOHA 11030aBJsuIacsl YMHY, PAAOBOMY X NPHU3HAYATIOCS MOKAPAHHS
Ha po3cyn KoMaHaupa. BukpaneHi pedi HeoOXiqHO Oyia0 MOBEPHYTH
norepriziomy [1, ¢. 76]. OTxe, yci, XTO 3HaAXOIUBCS B pe3epsi i mpu-
3MBaBCs Ha BIHCHKOBY CITy:KOy, 3000B’3yBasliCsl MaTH BIacHy 30poio,
KOTpa OOJIIKOBYBaJlacs i BHOCHJIACS JO PEECTPY, 0OOB’SI30K BEICHHS
SIKOTO IOKJIA/IaBCsl HA KOMaHAMpa MiIpo3Aiidy, A€ MaB HECTH CIIyxOy
pesepBicT. BukpaneHns koHe# 4u 30poi cyBOpo Kapajocs.

I'masa VII «IIpo cymu» pernaMeHTyBasia NOPSIIOK 3A1HMCHEHHS Mpa-
BOCYIJISI ¥ TIpaBmIIa TMOBEIIHKH B cymi. ApT. 5 «IIpo 6e3mexy cynmiB Ta
IHIIMX YMHOBHHKIB i/ 9ac Cymy» MicTUB Tpu nyHKTH. [I. 1: mig gac
CYZIOBOTO 3aCiZJaHHS HIXTO HE Ma€ [paBa NPUXOAUTH 10 OyIiBii Cymy 3
BOTHEMAJIBHOIO 30pO€t0, a came 3 TictosieTamu, (hy3eero (pyIIHHUIEH. —
ABT.) Ta iHIUMHU 1i BugamMu. 3a00pOHN Ha HOCIHHS B 3ai cydy maomi,
LINAard, KOPTUKa YM 1HIIOI XOJIOAHOT 30poi HE BCTAHOBIIOBAJIOCS. 3a
MOPYIICHHS [TPAaBUJI HOCIHHS CTPLICHBKOT 30poi B 3aii cyay npu3Hayva-
JIOCSI TIOKapaHHs Ha po3cyn cyay. [1. 2 periaMeHTyBaB MOPSJIOK i y
BUTIQJIKy HAHECCHHSI TIJIECHOTO YIIKO/PKCHHSI Y1 BOMBCTBA B 3aJIi CYITY.
30KkpeMa, 3a HAHECEHHS TIICCHOTO YIIKOMKEHHS CYIASM 4YM IHIIUM
YYacHHMKaM MpPOIeCy BCTAHOBIIOBAJIOCS TOKapaHHsS Y BUIVIAII Bipy-
OyBaHHsI pyKH 1 TIOIBIMHOT BUIUIATH MTOTEPIIIOMY BiAOBITHO 10 HOro
cTarycy. Y BHIAIKy CMEpTi MOTEPIIOro mepeadaqanocs MoKapaHHS
y BUIVIAAI CMEPTHOI KapH LUISIXOM YETBEPTYBAHHS UM «IHIIOK Hal-
3BUYAHOIO Ka3HEH0 Ka3HUTH», a JITAM 1 poIudaM yOUTOTO BiJHOBI-
HO JI0 HOTO CTaTyCy MpHU3HAYAIMCs TO/BIMHI BUIIATH 3 MaiiHa yOuBIi
[1, c. 86].

I'masa VIII «IIpo cynu, cyiiB Ta iHIIKUX IIEPCOH JI0 CyAy HANEKHUX
1 PO MpaBOBUIl MOPSAJOK B JaX CyIOBHX» perlaMeHTyBasla IpolLe-
CyasibHi acmekTu cygounHcTBa. ApT. 24 «[Ipo kapy i1 Ka3Hb THX, XTO 0
KOTOCh B CYJIi TOPaHUBY PETNIaMEHTYBaB MOPSIIOK TIOKApaHHs 1 CTpaTh
CYTUMHX, SIKI BUMHWIU CITIOBECHUH UM (i3MIHUNA Hamaa abo yOUBCTBO
i 9ac po3misy CIpaBd CTOCOBHO 1HIIOIO BYMHEHOTO HUMH 3JI0UYMHY
B CyJIOBOMY 3acijiaHHi. BiamoBigHo 1o 1. 1, SKIIO Mijg 4ac CyITOBOrO
3aciiaHHs MiICY/THII BYMHSIB CJIOBECHY MEpenaliky i o0paxkas MpHUCyT-

* KiHb 4 iHIIIa TBAPHHA, KA BIAOMIACH Bif MiAPO3ALTY YU BIACHHKA.



46 Hepoicasa i npaso  Bunyck 98

HiX B 3aJIi Cyay, TO BiH MiUIAraB MIECTUTH)KHEBOMY apelry. Y BUma-
Ky BYMHEHHsI OiKM TiACYTHMM 3 oco0amu, MPUCYTHIMU B 3aJli CyZY,
0e3 HaHeCEHHsI TUIECHUX YIIKO/DKEHb BiH MiIISTaB MICCTUTIKHEBOMY
aperiTy, a iHIIii CTOPOHI MaB BUIIATHTH ABAHAAISTH PyOIiB. Y pasi,
SIKIIIO ITiJT 9ac CYIOBOTO 3acCiaHHS MiJCYHHUI TOTPOXKYBaB 30pO€Er0, He
MOPaHUBIINA HIKOTO, BiH MiJUIsra€ MOKapaHHIO y BUDIAII BiapyOaHOl
PYKH, a y BUIIAJIKy HAHECCHHS IOPaHEHHS 30pO€I0 UM BUNHEHHS YOUB-
CTBa — MPU3HAYAIOCS ITOKApPaHHs Y BUTTIAAI cMepTHOT Kapw [1, ¢. 141].

I'maBa IX «lIpo 3milficHEHHs CyIOYHMHCTBA y PIi3HUX BHITAKOBUX
crpaBax ¥ TepMmiHax 3IiHCHEHHS CyIOYMHCTBa» BH3HAYaja MOPSIOK
3I1IMCHEHHS CYJJOYMHCTBA Ta TepMiHU JaBHOCTI. ApT. 1 «IIpo HacuibHe
BUTHAHHA 3 CHOKIMHOTO ITOCENEHHS» peryiaMeHTyBaB IMpaBHiIa MOKa-
paHHs 3a JisSHHS, ITOB’53aHi 13 HACHIBHUIIBKUM 3aXOIICHHSIM PYXO-
Moro i HepyxoMmoro MmaiHa. II. 5: y BUNaaKy BUMHEHHS 3aXOIUICHHS
HEPYXOMOTO YH PYXOMOTO MaiiHa i3 3aCTOCYBaHHSM 30poi Yu MOrpo-
3010 3aCTOCYBaHHA 30pOi, Take MaifHO Mae OyTH TTOBEPHEHE 3aKOHHOMY
BJIACHUKY. 32 HACWJILCTBO UM HAHECEHHS MOpPaHEHHS ITiJ] 9aC CKOEHHS
3a3HauCHMX BHIIC JisIHb NOTEPIiIOMY Mae OyTH BUILIadeHa QiHaHCOBA
KOMTIICHCAIIisl BIAMOBIIHO 10 HOTO COLIaNbHOTO cTarycy. Y pa3si yous-
CTBa HalaJHHUK HiC MOKapaHHs y BUIIISI CMEPTHOI KapH, a HamaJkam
yOWUTOTO BUIIAYyBaBCS TUIATIXK BiATIOBITHO /IO COIIaTbHOTO CTaHy yOu-
TOro. Y BUNAAKY BUSBICHH iHIIMX 0OCTaBHH, 3a3HAYCHUX B II. 5, AisIHb
ix ciin xkBamidikyBaru 3a [maBoto XX, apt. 1.

I'maBa XIX «IIpo micu, 6opu, pomti, rai, 60pTHI aepeBa, Ipo 3Bipu-
Hi 1 puOHI JIOBII, 03epa, CIHOKOCH, TIOXKEXKI B ITYIIi 1 MO, PO AUKHX
3BIpiB 1 MTaxiB, THi3/la COKOJUHI 1 JieOeuHi, 000pOBi TOHU, TAKOXK PO
XOpOMHI OyfiBii, caau, Oropoxi i BCsKI IPYHTH, PO TOXKEXKI B OyAHH-
Kax 1 IMIMaaoBavdiB XyTOPOBUX» PETIaMETyBaja MOPsII0OK KOPUCTYBaH-
HS JlicaMu, OopaMu, POIaMH Ta iHITUMH IPUPOTHAMH YTiIIIMH, TIpa-
BUJIa pUOANBbCTBA, MUCIIUBCTBA, PI3HOTO POAY MTaXOJIOBIi, HOpMYBalia
CaJIBHUIITBO, MOPSOK YCTPOIO MEX yTiJbh Ta Jil y BUMAJIKAX MOKEKI,
yCTaHOBJIOBaJa MOKapaHHs 3a mianand. CTOCOBHO IMPaBUII BHKOPH-
cTaHHs 30poi JaHa IIaBa Maja orocepeakoBany airo. Ilix omocepen-
KOBaHOIO PO3YMIEMO TaKy Mif0, MK HaCTAaHHSIM KiHIIEBHX HACIiJIKIiB
(ropunuuHUM (HaKTOM) SIKOT HASBHUI 1€ OJIMH 200 JEKUIbKa FOpUINY-
Hux (akris [4]. Hanpuknan, apt. 8 «I1po noBir0 aukoro 3Bipay perna-
MEHTYBaB TOPSI0K MUCIMBCTBA Ha IUKOTO 3Bipa. [1. 3 BU3HauaB: K10
0 XTOCh TIOCIIaB CTPIJBIIB UM JIOBIIB y UyXKi YTifas # Ti BIOIIOBAIN
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3Bipa ¥ 1e OyJ0 JOBEACHO, TO BIACHUKY YTilb Mana OyTH BUIUIaYCeHA
cyMma, BuzHaueHa apT. 9 maBu XIX, i OBEpHYTO BIOJIBLOBAHOTO 3Bipa.
I1. 4: sk110 CTpPiICIh UM JIOBEIh CAMOBIJIBHO B UY)KHUX YT1JIISIX BIIOJIIOE
3Bipa i Oyme miiiMaHuid 31 3BipOM, TO BiH Ma€ MOCTATH MEePea CYIOM, i
JIOKW HE BUIUIATUTDH BIACHUKY YTi/lb MTOJBIHHOI BUIIATH 3a 3Bipa 3Tif-
HO 3 apT. 9, tmaBu XIX, mMaB 3anumarucs mig apemroM. I1. 5 Bu3Ha-
yaB: K0 O XTO MiJICTPENIUB 3Bipa Ha CBOIX YIiJi/saX, a 3Bip OU yTiK Ha
qyKi YTias i Tam OyB TOOUTHIA, TO 3Bip Ma€ OyTH PO3IITICHUI TOPIBHY
MiX BIIaCHUKaMH yrinb. [lpu oMy mo3Borsiiocs i3 codakamu y Oymb-
SKHI Yac MOJIIOBATH 32 BOBKOM, JIUCHLICIO UM 3ai1IEM B UYKHX MOJISAX Y1
poliax, y mpoleci JOBJIi 3Bipa He 3aBJarouu IIKOIU TaM IOCITHOMY Yd
BUPOILYBaHOMY, IPH LIbOMY JJ03B1JI HE IIOIINPIOBABCS HA MOJIIOBAHHS B
Jicax, rasx, mymax [ 1, c. 339-340].

Amnatizyrouu HoOpMH yHKTIB 3-5 apT. 8 miaBu XIX, o onocepenxo-
BaHO BCT@HOBJIIOBAJIM MPaBWJIa KOPUCTYBaHHS 30pOEIO i Yac MOJo-
BaHHS, 0a4MMoO, M0 OOMEXEHb CTOCOBHO BHIIB 30pOi UM OKpEeMHX
JI03BOJIIB Ha 11 3aCTOCYBaHHS HE BCTAHOBJICHO. MHUCIMBCTBO OOMEXKY-
BAJIOCS] BUKIIIOYHO TEPUTOPIabHO 3 ypaxyBaHHSIM IPaB BIACHOCTI Ha
TEPUTOPIi.

I'maBa XX «IIpo rBasiTn, HaCWILIS, HAMau, YOUBCTBA, 0001, KaJIill-
TBa, paHH, po300i, Oe3decTs, Mpo Ka3Hi i MOKapaHHS 3a TaKi JisSHHS,
TaKO)K MPO TOJIOBIIMHM 1 TJIATEXi 3a TOJIOBY, PO KaNiLTBa HA CYIIIO-
0ax, sIKi CIpUYMHMIIM YIIKOKEHHSI PyXOBOTO amnapary, 3a 1moooi i 6e3-
YecTs IIJBSIXTH 1 BOTHCHKOTO 3BaHHSI Ta 1HIIHX JIFONIEH» BpEryabOByBaa
NUTAHHS BUKJIIOYHO y IUIOLIMHI KPUMiHAIBHOIO IipaBa. 30Kpema, apT. 8
«IIpo BOuBCTBa, paHu, Mo0OOI rocroapiB BiJ CIYKHUKIB 400 YHHOBHU-
KiB BiJI TIJJICIIMX YW HEMiJUICTIIUX», 1. 1: K0 O CIY)KHUK HaBMHC-
HO yIapuB Tocrofaaps i youB iioro, To BiH MaB OyTH TPUBEACHUN 10
CMEPTHOI Kapy LUIIXOM YETBEPTYBaHHA. SIKIO XK CIy)KHUK He yOus,
a TUIbKM PaHUB rOCIOAApPsl, TO BiH Mae OyTH MPUBEACHUH 10 CMEPTHOT
Kapy IUIIXOM BiApyOyBaHH: TOJIOBH. SIKIIO X CITY’)KHUK YAapHB rOCIO-
Japsi, OTrpOXKyBaB 30pPOEI0 UM 3aMaxHYBCS SIKUMOCH ITPEAMETOM, TO
oMy TIpHU3HAYAETHCS TMMOKAPAHHS Y BUTYIAAL BiIpyOaHOi pyKH UM iHIIIE
myOIlivHe MOKapaHHs 3aJIeKHO BiJl CKIIAIHOCTI cuTyaiii. Taki » HOpMu
3aCTOCOBYBAJICS BiIHOCHO 3a3Ha4YeHUX y M. | JisHb MIOAO KpimakiB
i ix BiacHUKIB. [I. 2 [bOTO X apTHKYNy BU3HAYaB: SKIIO XTOCh yOUB
a0o paHMB KOMaHJUpa CBOTO 4YM OyAb SKOIO YUMHOBHHKA, HMKYOTO 3a
MOTEPIILIOTO 3BaHHs, a00 MOOMB HOTO, MOTPOXKYBaB 30pPOEI0 YU SKH-



48 Hepoicasa i npaso  Bunyck 98

MOCBH NPEIMETOM 3aMaxHyBCs, TO BiH MaB OyTH MPUBEACHUH 10 Ka3Hi
M MMOKapaHWi BiAMOBIAHO 10 HOpM T. 1 apT. 8. 3a HaHeceHi paHH i
30UTKH MTOTEPIIIIOMY Majo OyTH MpU3HAYCHE BiIIIKOYBaHHS 3TiHO 3
HOpMaMu TJ1aBu XX apr. 46 [1, c. 354].

IT. 1 apt. 9 «Ilpo BOMBCTBA i paHN HE3BUYAWHOIO 30pOEI0 BUMHE-
Hi» BU3HAYaB: SIKIO O XTOCh OyJy4H B 3JI0CTi YU THIBI HOXEM, KUHJI-
JKAJIOM YM IHIIIOK HE3BUYHOK 30pOEI0 KOTOCh YOWB YK PAaHUB H Iie
OyJ10 IOBEIEHO B Cyai, TO HAaaJHUKY IPUCYIKYBAJIOCs IOKAPaHHS y
BUIJISIL Bipy0OaHoi pyku i rojoBu. Popryam yOUTOTO 91 IOTEPITIIIOTO
BIJTHOCHO HOTO CTaTyCy NpU3HA4Yaducs BUIUIATH 3 MaiHa HalaJHHKA.
ToOTo 1el MyHKT perinaMeHTyBaB BUMHECHHS 3JI0YMHY B CTaHi aeKTy
i3 3actocyBaHHsIM 30poi. I1. 2 posmmuproBaB mojoxeHHs m. 1 apt. 9:
SKIIO XTOCh i3 HE3BUYHOIO 30pO€I0 HAHIC MOTEPIiIOMY BaKKi Topa-
HEHHS, SIKi B TIOJANbLIOMY OyayTh MOTpeOyBaTH TPUBAJIOIO JIiKyBaHHS
YK TPU3BEIYTh JI0 1HBAJIIHOCTI, TO HANAJHUK M1JISTaB MOKAPAHHIO Y
BUTYISIL BiipyOyBaHHS PyKH ¥ MaB BUIUIATUTH MMOPAHEHOMY TPOIIOBY
KOMITEHCAIIif0 BiAMOBIAHO 110 #oro crany. I1. 1 apt. 10 «IIpo BOMBCTBa i
paHy TAaEMHO HaHECEHi»: SKIIO XTOCh YMUCHO, TAEMHO 200 HEHaBMHC-
HO BHOYI a0o0 BJIeHb, a caMe B I0pO3i 3-3a KyIla, 3-3a TIOTY, B MIiCTi YU
celi, Ha BYJUII 4M B OyAMHKY Kpi3b JBepi a00 BIKHO YU IHIIMM «ITPH-
XOBaHUM» CIIOCOOOM CTPIJIOI0 4H OyAb-SKOIO IHIIOI 30po€ro yOuB
KOTOCh, 200 CIISIYOro 4M Ha 3i0paHHI HAPOAHOMY, HOXKEM, KOPTUKOM
a00 Oyapb-4MM Ta€MHO YMEpPTBUB i OyB MiHMaHuWi, a 3I0YMH LeH OyB
JIOBEJICHUH, TO YOUBIISl MaB OyTH HEMHIIOCEPIHO CTPAYCHUH YeTBEPTY-
BaHHSM, a POJMHI YOMTOTO BiAMOBIAHO 0 HOTO CTaHy 3 MaifHa Hamaj-
HUKa BUILIa4yBajiacs MojBiiHa BuIntaTa. [1. 2 BU3HauaB MOKapaHHS 3a
HAHECEHHS MOPAHCHHS OMUCAHUMH B I1. 1 crloco0aMu y BUIVISIL Ka3Hi
[UIIXOM BiJIpyOyBaHHS TOJIOBH i MOJBIHHOI BUILIATH IIOPAHEHOMY BijI-
TTOBITHO 110 oro cTany [1, ¢. 355].

Apt. 18 «IIpo oTpyTn» BCTaHOBIIOBAaB MOKAapaHHs 3a 3J0YHMHU 13
3aCTOCYBaHHSIM OTPYTH. B KOHTEKCTi HAIIOro IOCIiIKCHHS PO3IIIsi-
JTAEMO OTPYHHI PEUOBHHH SIK XIMIUHY 1 010JI0T1UHY 30pOI0 3aJI€KHO BiJl
ixaporo noxomkeHHs. [1. 1 BcTaHOBIIOBAaB MOKapaHHs 3a BOMBCTBO i3
3aCTOCYBAaHHSM OTPYHHHX PEUOBHH JUIS YOJIOBIKIB — CMEPTHY Kapy y
BUIJISA/I YETBEPTYBaHHSI, AJIS )KIHOK — CMEPTHY Kapy y BHIVISIII 3aKOITy-
BaHHS )KHMBIIEM B 3eMJIIO, CITAJIKOEMIISIM YOUTOTO MPU3HAYAIIACS BUTLIA-
Ta 3 MaifHa yOWBII y po3Mipi BIZTHOCHO HOTO HAJIEKHOCTI IO CTaHY.
I1. 2: sxmo 6 XTOCh TIOMEp Bij OTpyEHHS 0€3 SBHUX JOKa3iB, 110 BKa-
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3yBaim O Ha BOWBIIIO, a MO3WBadi (CMaJAKOEMIII, pOJUYi. — A6m.) Maln
Mi03py Ha KOTOCh, XTO MaB CYIEPEUKy UM BOPOTYBaHHS 3 YOUTHM, i
i1 yac oOIIyKy B HBOTO OyJiM 3HaWEHI KyIJICHI OTPYHHI peuOBHHU
91 TAEMHO TIPUTOTOBAHI, TO CJIi IepeaaTy iH(opMaIIiro 10 Cymy, i cym
MaB HOro cyauTH 3riiHO TTonoxkeHb TiaBu XXV «IlIpo mroneit, ski manu
CYZIOB1 IIPUBOJM IO KPUMIHAIBHUX CIpaBax, XTO SIKOMY JOIMUTY ITiJJisi-
rae 4 He IIJUIArae, TaKokK PO CMEPTHY Kapy 1 €K3eKyIIilo HaJl BUHY-
BaTIIeM, PO IMajladiB i KaTiB Ta PO MOPSAOK BEICHHS B CyIax KHUTY
(apr. 3, 4 Ta 6). Y BUnaAKy JOBEACHHS ITPOBUHHU HaITaJHUKA CIIiJ] OyI10
CyIUTH 32 HOpMamu 1. 1 apT. 18, i poauHi MOTEepHioro mpu3Hayaia-
Csl BUILJIATA BIAMOBIIHO /IO 1[bOTO XK MyHKTY. 1. 3 BU3HAUAB: SIKIIIO BiJ
OTPYTH HOTEPILUINI HEe IOMEp, a JIUILE 3aXBOPIB, TO OTPYHHHUKA IPUBO-
JUIIM 10 CMEPTHOT KapH IUISIXOM BiApyOyBaHHs TOJIOBH, SIKIIO IOTEP-
NUIMH Ha IbOMY HAIOJATaB, TAKOXK MOTEPIUINA OTpUMYBaB (hiHAaHCOBY
BUILIATY BiJl HamagHuUKa. SIKIIO K TMOTEPIUINIA HE HAIOJsTaB Ha MOKa-
paHHI IUISIXOM CMEPTHOI KapH, TO HallaAHUKY BipyOyBaiu pyKy i BiH
MaB BHUIUIATUTH KOMIIEHCAIIIO Y BIAMMOBIAHOMY CTaTyCy MOTEPITJIOrO
pO3Mipi. SKIIo % MoTepniInii He HAMoNATaB 1 Ha BiapyOyBaHHI PYKH,
TO HalaJHUK MaB BUILIATUTH HOMY MOBHY CyMY IUIATEXy BIIMOBiTHO
CTaTyCy MOTEPITJIOro i MPUBOUBCS JIO <OKOPCTOKOTO MOKapaHHs». Tak
camo citijy OyJ0 YHHUTH Y BUITAIKaX BUMHEHHSI 1HIIUX 3JI0YHMHIB, KON
NOTepHiIni He MOMUpaB. 3TiAHO 3 M. 4, KO O XTOCh KOMYCh PaJuB
KYIUATH OTPYTY UM caM ii KyIUIsIB 4u 30epiraB 3 METOIO BUMHEHHS 3710~
YUHY, i€ He BYMHHUBINN HOTO, TOW MaB OyTH MOKapaHWi 3TiAHO 3 1. 3
apt. 18. BiamosigHo 110 1. 5, SKIIO OTPYHHY PEYOBHUHY KyIHB 4H 30€-
piraB y ce0e Toi, XTO paHilie He OyB IiJO3pIOBAaHUM Y BUMHEHHI OTpY-
€HHS YW 1HIIOTO 3JI0YMHY, U 32 HBOTO MOPYYHTHCS CBIAOK, Y BiH [
MPHUCSTOI0 CKaXKe, IO OTPYHHA peyoBHHA Oylia KyIuieHa Yi 30epiracthb-
csl JUISA HIIUX MOTPed, TO y TAKOMY BHIIAJIKY ITiI03PIOBaHMA MaB OyTH
3BUIBHEHUH BiJ| yciX mokapanb. [1. 6 BcTaHOBIIOBaB 3a00pOHY Ha TPO-
JaK Ha sipMapKax 4 HIIMX TOPrax OTPyHHHUX PEUOBUH O€3 ypsI0BOTO
JIO3BOJTY 1 TOPYKH MOBaKHUX JIFONIEH. Y BHIA/IKY OPYIICHHS 3200pOHN
TTOPYITHUK MaB CIUIATHUTH «KopcTokmity mrpad [1, c. 361-362]. Bpa-
JKaeMo, 1110 JlaHa I1aBa BigoOpakasia moOyTyBaHHs OTPYHHHUX PEUOBHH
y I'eTbMaHmIKHI TOPSIA 3 IHIIMMK BHAaMu 30poi, 110, B CBOIO YEpry,
BUKJIMKAJIO TOTpeOy TPaBOBOTO PETYJIIOBAHHS TPABHJ MOBOJKCHHS
i3 HuMu. Takum ymHOM, HOopMH «IIpaB)» BCTaHOBIIOBaJM MOKapaH-
HS 32 HE3aKOHHHMH NpoAax, NMPUI0aHHS, IepeBEe3eHHs Ta 30epiraHHs
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oTpyiHUX pedoBuH. [Ipu 11boMy Oymnu BUALNICHI OKpeMi TIOIOKEHHS, IO
BU3HAYAIIM 3JI0YMHH 13 3aTOCYBAaHHAM OTPYHHHX PEUOBHH Ta BCTAHOB-
JIIOBAJIOCS TTIOKAPAHHS 32 1X 3M1HCHEHHS.

I1. 3 apt. 26 «IIpo cBapkm i Ipakw» BU3HAUAB: y BHITAIKy OiMKH
TIPH CBiJKaX, SKIO OJMH i3 11 y4acHUKIB OyB YOUTHH, TO TOH, XTO yOUB
M PYIIHUIICIO IOTPOXYBaB, HAa aB Ha YOUTOTO 1 CII0BaMU APasKHUB
Horo, 710 TOTO K y HhOTO OYJIO 3HAWICHO 3aKpUBABJICHY 30pOT0 UM 1HIIE
3HapsAAAs, MaB OyTH NMOAAHWH y PO3LIYK 1 MPUBEICHUH MO MOKapaH-
Hsl SIK YOWBIIA 3TiHO 3 BiJIMIOBIIHUMH apTUKYJIAMU €T 5K T1aBu. BTim,
SIKIIIO 3a3HAUYEHI JIOKa3u OyJIM BIJICYTHI, TO Taka 0c00a 3BUIbHSIIACS BiJl
nokapanHs. 3rigHo 3 1. 3 apt. 30 «[Ipo BOMBCTBaA 1 paHu uepe3 000-
POHY CIY)KUTEISIMH UM IHIIUMH JIIOABMH BYMHEHHUMN» SIKIIO XTOChH
HEBUHHHUI OyB BHITQJKOBO YOWTHH TijJ 4yac caMOOOOpOHH, 3acTpe-
JICHWH 3 PYIIHHUII YH 13 3aCTOCYBaHHSAM iHIIOI 30poi camMo00opoHH
W CBIJIKM 1Ie 3aCBi4arh, TO TOW, XTO YOWB, 3BUIBHSIBCS BijJ CMEPTHOI
KapH, aje MaB BHIUTATHTH POAWYAM YOUTOTO CyMy 3TiJIHO HOTO CTaHy.
I1. 1 apt. 34 «IIpo obopoHy»: i yac 0OOPOHHU Bijx Hamamy ciig Oyino
JIOTPUMYBATHCS Mipu HeoOximHoi oOoponu. lle o3Hawano, mo koiu
HamajgHuK 31 30po€ro, To H 00opoHa Morna OyTH i3 3aCTOCYBaHHSIM
30poi. SIkmo HamagHuK OyB 6€3 30poi, To i 00opoHSTHCS ciif Oyito 6e3
30poi. [Ipore, K10 criy He piBHI i HanaTHUK 6e3 30po1 MoJKe 3aBaaTu
CHJIBHOI LIKOJH KUTTIO YH 310pPOB’I0, TO MOTEPHIOMY Uil 000pOHHU
ciin 30poto 3acrocoByBaru. ApT. 35 «I[Ipo BOMBCTBA ¥ MOpaHEHHS Ha
MTOETMHKAX 1 TIPO KyJIauHUH 61i1» BCTAHOBIIIOBAB CYBOPY 3a00POHY MPO-
BEJICHHS Jlyeleil Ta KyllaqHuX 0O1B He3aJeXKHO BiJ] MOXKIIMBHX ITPUINH
iXHBOTO TPOBEACHHS Ta cTarycy ydacHukiB. [1. 1 3a0opoHsB Oynb-siKi
JKOPCTOKI MOEJMHKH HE3aJEXKHO Bifl COIIaIbHOTO CTaTyCcy YYaCHUKIB
91 MOXKJIMBUX MPHYMH X BUHUKHEHHS 13 3aCTOCYBAaHHSAM MICTOJIETIB,
mrabenpb un iHmoi 30poi. [IpudrHn BUHUKHEHHS CTIOpy HeoOXiTHO Oyito
3’sicoByBatu y cyai. I1. 1 apt. 39 «IIpo Hemomomory B 31101isiHHI» 3200-
POHSIB omoMarat 30po€ro, TPOLIMMa YU TOPaaMHu Y MiArOTOBII 10
BOMBCTBA UM Oy/ib SIKOTO 1HIIOTO 37104YHHY. ApT. 44 «IIpo THX, 1110 3BiNTb-
HSFOTBCS Bl CMEPTHOT KapH 1 TTOKapaHHs 32 BOMBCTBO UM MTOPAHCHHS,
PO HEJIE3/IaTHUX BHACTIIOK HaOyTHUX UM Bifl HAPOIDKCHHS HasBHUX
MICUXIYHUX 3aXBOPIOBAaHb Ta 1HIIMX 0OCI0, 10 HE MiUIAraloTh CMEPTid
Kkapi» (1. 5) 3a00poHsB OyIb-KOMY JaBaTH Heie3naTHiil 0co0i 30poro
YW HIIAHA TIPEIMET, SIKUM MOYKHA OYJI0 HAHECTH TIJICCHI YITKOKCHHS
YM CIPUYMHUATH yOUBCTBO [1, c. 380-384]. Taka x Hopma misina U y
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Crarytax Benukoro xusziBctBa JIutoBecbkoro, Pycbkoro i XKemaiiriii-
cbkoro [3, 6].

Apt. 45 «lIIpo BumamkoBi BOMBCTBA i mopaHeHHs» (1. 1), Okpim
IHIITOTO, BU3HAYAB, IO ITiJT Yac ITOJIFOBAaHHS Ha MTHITIO YU 3Bipa i BUH-
HEHHSI BUIIQJIKOBOTO MOCTPLIY, IO CIPUYMHUB yOMBCTBO, y BHUIAIKY,
SIKITIO CTPIJICIh MTOKASIBCS B CY/I TIiJ] TPUCSTOIO, TO BiH 3BUTHHIBCS Bif
MOKapaHHs y BUIIAAI CMEPTHOI KapW YW IHIIMX BUIIB TMOKapaHb U
3000B’s13yBaBCs BUTUIATUTH POAMYAM YOUTOTO BHILIATY BiJIIMOBIIHO 10O
crarycy [1, c. 385]. I1. 1-4, 7-12 Apr. 46 «IIpo cmepTenbHE BOMBCTBO,
TOJIOBIIMHHU a00 TIATEXi 3a TOJOBY, TAKOXK NP0 BiJCIKAHHS W MOIIKO-
JDKEHHSI CyCTaBiB, KaJilTBa, paHM HABMHUCHO HAHECEHUX, TAKOXK PO
Oe3uecTs i OOOB’SI3KM YM IUIATEXkKi 32 1€ JYXOBHOTO, IIISIXETCHKOTO
YM BiICBKOBOTO 3BaHHS JIFOJCH» BCTAHOBJIIOBAJM TOKapaHHS 3a pi3Hi
BUJIM TIIECHUX YIIKOMKEHb, 3aCTOCYBaHHs 30poi 3rajaHo omocepen-
KOBAHO, LIJISIXOM OTMHCY MOXKJIMBHX BUIIB TUIECHUX YIIKOMXKEHb. Tomi
SK y 1. 5 ONHMCAHO BJAcHE Pi3Hi BHIM 30pOi Ta MOXKIMBI HACHiAKH ii
3aCTOCYBaHHS: «SIKIIO XTOCh HABMHUCHO 1 YCBIZOMJICHO NUIAXTHYA Yl
BOTHCBKOTO 3BaHHS JIIOAMHY BIAPUTH y TOJIOBY ... a0O MiACTPEIHTS,
MeyeM abo IITUKOM YH Oy/ib SIKUM 1HIIMM 3HapsIsM CUIBHO YAApHTh,
BiJl 9OoTO O TNIMOOKA paHa 3aJuIIniIacs, Y9 KyJs BiJ CTPLIBON 91 MeTal
y TiJIi 3aJIAIIUBCSA ...», BCTAHOBTIOBAJIOCS ITOKAapaHHS 3a TaKi TisTHHS
y BUIJISIZI BHILIAT TOJOBIIMHM, BUTUIAT 32 HAHECEHHS Pi3HOMaHITHHX
TIJIECHUX YIIKO/DKEHb YW apelTy HamaJHuKa. Y 1. 6 repesideHi iHimri
BUIH 30poT1: «SIKIIO XTOCh NUIAXTHYA YH BOTHCHKOTO 3BAaHHS JIFOIUHY
HaBMHUCHO 3 Hapyrow yJIapuB KHEM, KiCTEHEIO, TUIETbMH, OaToraMu
YM pi3KaMH, YW SKUM IHIIAM 3HapsUIsiM, TOH Mae COpOK BiciM pyOIiB
3arIaTUTH 32 01l ¥ BIJICUJIITH ITi]] apEITOM JIBAHASATh THXXKHIB. SIKI10
K XTOCh 3BHYHUM 710 OO0 3HApsIsIM (30po€r0 — Aem.) HaHIC JIeTKi
TiJIeCHI YIIKO/PKEHHS NUISIXTHYY Y BOTHCHKOTO 3BaHHS 0c00i, Tol Mae
BUIUIATUTH TMOTEPHIJIOMY ABAaALSATH YOTHPH pyOsi i BiACHAITH IIICTH
THOKHIB 1T apeIToM».

[IpuBeprae yBary po3nijeHHS BHIIB yaapHOi 30poi — KicTeHeid,
0aroriB BiJ «3BUYHOTO 70 OO0 3HAPSAIAS», TOOTO TPAJAMIIWHUX IS
niepiony HarmmcaHHs «lIpaB» BuaiB xomomHOT 30poi (Med, madms, Kop
Ta iH). OCKIJTbKM BOTHETAIbHA 30p0os Y BCix aptukynax «[Ipas» Bumimne-
Ha OKPEMO, MU HE BBayKa€MO, 1110 BOHA MOIJIA MIANAAATH il O3HAYEHHS
«3BHYHOTO 70 0010 3Hapsmas» [1, c. 385]. BaxnmmBo 3a3HAYUTH, 110
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BKa3aHi 3JI0YMHM CIIB3BY4YHI 3 TUMH, siKi 3razani y Craryrax BKJI [5,
c.81-82].

I'maBa XXV «[Ipo nmigo3proBanux JroAeH y KpUMiHAIBHHUX CIIPaBax,
SIKI JIOTTUTY 1 TOPTypaM HE IiUIATAI0Th, a SIKi MiAIATaloTh. Takox Mmpo
CMEpTHI eK3eKyIIii i Mpo MaaviB Yu KaTiB Ta PO BEJCHHS B CyJaxX 40p-
HUX a00 MPOTECTHUX KHHUI» BU3HAYAE, 30KpeMa, JOMYCTHMICTh JOKa-
3iB, MOPSAOK MTPOBENICHHS JIONMUTY Ta iH. 30post 3rajana y apt. 4, 1. 2,
a caMe: «3HaKH (TOKa3u — Am.) B 3JIOUNHAX, 3a TKAMH ITiT03PIOBAHHIA
mijuiarae JonuTy i Toprypam. 1) Skmo 6 xTock B yOUBCTBI OyB ITij0-
3pIOBaHMH 1 YTIiK 3 MicLsl 37I04MHY, & Y HbOTO 3HANIIUIN OAT, 30pOro Uu
1HII pedi yOUTOTO 1 BiH HE MIiT OM TIOSICHUTH, SIK Y HHOTO ONMTUHUIIMCS 111
pedi ...». Apt. 5, 1. 1, pentaMeHTyBaB MOPSAOK JOIHTY ITi03PIOBAHOTO
il BKa3yBaB Ha OOOB’SI3KOBICTb NMUTAHHS MPO 3aCTOCOBAaHY 30pOI0 YU
iHIIe 3HApAas yOuBcTBa. ApT. 12 periaMeHTyBaB NOPSIOK 311HCHEH-
HSl CMEPTHOI KapH, B 1. 3 OyJI0 MPOMKCaHO, 0 Kar 30008’ s13aHUi OyB
MpY BUKOHAHHI CMEPTHOT Kapu BUKOPHCTOCYBaTH came Ty 30pOo0 4u
3HApAIAS, sIKa 3a3HAUCHA CYJIOM MPH IPU3HAYCHHI TIOKApaHHS.

BucuoBkmu. IlpoBeneHe nocimiKeHHs Ja€ MiICTaBH 3pOOUTH TaKi
BHCHOBKH: IIEpUIMI KOJEKC yKpaiHcbkoro mpasa «lIIpaBa, 3a sikumu
CYIUTBCS MaJlopociicbkuii Hapom» 1743 poky MiCTUTh HOPMH, MIO
PETYIIOIOTH CYCITiIbHI BITHOCHHH, TIOB’sA3aHi 3 00irom 30poi y ammi-
HICTpaTUBHIM, KpUMiHAIbHIH, LUBUIBbHIN, TOCIONAPCBKUX Taly3sXx
MpaBa, OXOIUIIOITH 000POHHY cdepy, MpolecyaabHl acleKTH 3iic-
HEHHS CIITINX Mii, MOPSAOK 3MIACHEHHS CYJOYMHCTBA I BUKOHAHHS
pimrens cyny. OcobnuBictio «IIpaB» € po3minenHs 30poi Ha XOJIOAHY i
CTPLIELbKY, 30KpeMa IIPH BUPILICHHI NPaBOBUX MHUTAHb OO0 MPaBHII
HOCiHHS 30poi B TpoMajichbkux Miciisix. [Ipu 1ibomMy 3a00poHa Ha HOCIH-
Hs 30poi B IapChKHX Malialax, Ha MPUIEHIUX JI0 HUX TEPUTOPIsx abo
MicIsix repeOyBaHHS Iaps Ta B OymiBii i 3aii Cymy HE MOIIHPIOBaIacs
Ha 0COOHMCTY XOIIOJHY 30pOr0, BTIM JliCTaBaHHS ii 3 MIXOB HE J03BOJISA-
Jocsl.

Hopmu «IIpaB» perymoBaiu Mporeaypy BBO3Y-BHBO3y pi3HUX
BHIIB 30poi Ta OoempumaciB BiiCHKOBOTO MPH3HAYCHHS, BCTAHOBIIO-
BaJIM MpaBMIIa BiHCHKOBOTO OOJIKY pe3epBiCTiB Ha BUMOTH IIIOJI0 HasIB-
HOCTI BJIaCHOT 30p0i I 3aXMCHOTO 030pOEHHS, YHOPMYBAJIH MOPSIIOK 1X
0O0IIKY.

B nmoxyMeHTI 3HauHy yBary IpHIIJICHO TOPSIKY HOCIHHS 30poi B
TPOMAJICBKUX MICIAX, MPHU IIhbOMY BCTAHOBIICHI PO3IIBHI IMpaBHiia
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JUIs. HOCIHHSI X0JI01HO1 M cTpijenpkoi 30poi. 30kpema, B MPUCYTHOCTI
BUILIOTO TIOJITUYHOTO KEPiBHHIITBA JO3BOJISUIOCS HOCIHHS 0COOMCTOT
XOJIOAHOT 30poi, MpoTe y BUTIAJIKY ii JicTaBaHHS 3 MIXOB BCTAHOBIIOBA-
JIOCST KpUMIiHATBHE TIOKapaHHs Y BUTTISIII apeITy, HOCIHHS CTPIICIIbKOT
30poi 3a00pOHSIOCS.

Hopmu «IlpaBy, mo peryiaroBaiu MOpsIOK HOCIHHS 30poi B Tpo-
MaJICBKMX MICISX, € CBIAUEHHSIM 3HAYHOTO CYCIUIBHOTO 3alluTy Ha
BCTAHOBJICHHS IPaBWJI TOBOIKEHHs 31 30poeto. Hopmu perymnroBanu
MOPSIIOK 3aCTOCYBaHHS 30pOi MiJ 4ac MOJIOBAHHS M BCTaHOBIIOBAJIU
NoKapaHHs y BUDIAAI mTpadiB Ta KoH]ickamii 3m00uui 3a ix mopy-
nrenHs. Hopmu Kozjekcy neranbHO perynmroBaiu JTisiHHS, TIOB’si3aHi i3
3aCTOCYBaHHSAM 30p01 31 3TOYMHHAMHE HaMipaMH, IPHU IIOMY ITOKapaH-
HSI MOIVIO AM(epeHLiF0BaTUCS 3aJICKHO BiJj COLIaJIbHOTO CTaHYy BUHYBa-
T 4u ToTepnisioro. Hopmu, siki perysroBain noOyTOBi CBapKu i O1dKu
i3 3aCTOCYBaHHSM 30poi, BUJIUJICHI B OKpeMUi po3aia. OKpeMi HOpMHU
MPSIMO 3a00POHSITH MTPOBEACHHS Ayesel Ta IHITUX MOEINHKIB 13 3aCTO-
CyBaHHAM 30poi. PeryiroBanucs Takox npaBuiia 00iry OTpyHHHUX pedo-
BUH, y TOMY YHCJIi y BUIaJIKaX iX 3aCTOCYBaHHS SIK 30poi.

BaxnuBo 3a3naunth, mo «lIpaBay NpOIOBKWIM TPaIUIlii MPaBo-
BOTO PETYIIOBaHHA 00Iry 30poi Ha TepeHax YKpaiHu, ki Oynau 3axma-
neni y Pycekiit [Ipasnai, Craryrax Benukoro kHs3iBcTBa JINTOBCHKOTO,
Pycobkoro i JKemaiitiiicbkoro, 38uuaeBomy npasi. «lIpaBa» He MicTATH
HOPM, SIKi O peryiIroBaii NOPSJ0K BUPOOHHIITBA, KYIIBIIi Ta MPONAXKY
30poi. Lle, Ha HaMTY AYMKY, ITOB’sI3aHE 13 TUM, 1110 3a3HAYCHI BiTHOCHHA
HOpPMYBaJIOCSI MarneOyp3bKUM IpaBoM [ §].

Sk 1 cyyacHuii KpuminansHuit koneke Ykpainu, «IIpaBa» Buznaua-
M, SIKi CyCHIbHO HeOesneuHi AissHHs Oylu KpUMiHaJIbHUMHU TPaBOIIO-
PYIUICHHAMH 1 SIKI TIOKapaHHs 3aCOCOBYBAIHCA 70 OCi0, 1m0 1X BUMHH-
7. B KOHTEKCTi mpaBOBOTO peryiroBaHHs 00iry 30poi Hopmu «IIpaB»
BCTAHOBJIIOBAJIM TOKAapaHHs 3a 3JI0YMHHU, BUYMHEHI 13 3aCTOCYBaHHSIM
30poi uu morposu ii 3actocyBanHs. [Ipy 1bOMy cITi BiA3HAYHUTH, IO
OKpeMi ITyHKTH apTUKYIIB MPUCBSYEHI BUKIIOYHO 3JI0YMHAM, IOB’si-
3aHUM 13 3aCTOCYBaHSIM BOTHEMAIBHOI Ta IHINOI CTpieIbKoi 30poi.
BiamoBiganeHICTh 32 BUMHEHHS] TUX YW IHIIUX 3JI0YHMHIB 13 3aCTOCY-
BaHHAM 30poi TpalyroBajacs He JIMIIC 32 MPUHIHUIIOM TSHKKOCTI, a i
3a CTAHOBOIO HAJICKHICTIO BUHYBATIIIB 1 MOTEpHijux. Sk i cyyacHui
Kpuminanpamii mponiecyanbHUH Komeke Ykpainu, «[IpaBay HopMyBaIu
MOPSAZIOK 3A1HCHEHHS! KpUMIHAIBHOTO TIPOBAJXKEHHS, ITpaBa i 000B’I3KK
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HOro y4acHHKIB, peryIaMeHTYBaJIM MPaBUIIa 3AIHCHEHHS CYOYMHCTBA,
npasa 1 000B’s3KH CY[/IiB Ta IHIIMX YYaCHHUKIB CYIOBOTO MIPOIIECY.

OTxe, B icTopii yKpaiHCBKOTO TpaBa MpodjeMa MPaBOBOTO pery-
JIIOBAHHS CyCHUTHPHUX BITHOCHH Y cdepi 00iry 30poi Mae IpyHTOBHHI
dyHnameHT, 30kpema y nepiromy Kozaekci ykpaiacskoro mpasa «[Ipasa
3a SIKHMH CYIWTBhCS MaJIOpOCiichKkuil Hapomy. llpum BmockoHaneHHi
Cy4acHOi HalliOHaJIbHOI HOpPMATWBHOI 0a3W JOLIJIBHO BPaxOBYyBaTH
ICTOPUKO-TIPABOBI TPAAMIIil YKpaiHCHKOTO TIpaBa.
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Verkhoturova Mariana. «The Laws by which the Malorosian people are
judged» of 1743 as a source of legal regulation of the arms circulation in the
Hetmanate

The article is focuses on the study of the first Code of Ukrainian law “The
Laws by which the Malorosian People are judged” of 1743 as a source of legal
regulation of the arms circulation in the Hetmanate. It is noted that in the legal
sense, the “Laws” were not a state-legal act, however, taking into account their
practical application by the judicial institutions of the Hetmanate, we consider
it possible to consider the document as a source of legal regulation of the arms
circulation in Ukraine. The main sources of the writing of the “Laws” are
emphasized, namely, Cossack customary law, the Statutes of the Grand Duchy
of Lithuania, Ruthenia and Samogitia, German municipal law and the
continuation in the code of traditions of legal solutions to the issue of regulating
social relations in the sphere of arms circulation.

It has been established that the norms of the “Laws” regulate the procedure
for importing and exporting various types of weapons and ammunition for
military purposes. They establish rules for military registration of reservists for
the requirements for having their own weapons and defensive arms, and
regulate the procedure for their registration. According to the results of the study
of the text, it was found that the text of the “Laws” paid significant attention to
the procedure for carrying weapons in public places, while separating rules that
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were established for carrying cold weapons and small arms. In particular, in the
presence of the highest political leadership, the carrying of personal cold
weapons was allowed, but in the case of removing it from the sheath, a criminal
penalty in the form of arrest was established, and the carrying of small arms was
prohibited. The legal norms that regulated the rules for handling weapons in the
courthouse and during a court session were studied. In the author’s opinion, the
detailed norms of the “Laws” that regulated the procedure for carrying weapons
in public places are evidence of a significant public demand for establishing
rules for handling weapons. The attention is focused on the fact that the norms
of the «Lawsy» regulated the procedure for using weapons during hunting and
established penalties in the form of fines and confiscation of prey for their
violation. It is noted that the norms of the Code regulated in detail the actions
related to the use of weapons with criminal intent, while the punishment could
be differentiated depending on the social status of the perpetrator or the victim.
Based on the study of the text, it was established that the norms that regulated
domestic quarrels and fights with the use of weapons are allocated in a separate
section. An analysis of the provisions of the «Lawsy that regulated the rules for
the circulation of poisonous substances, including in cases of their use as
weapons, was carried out. Attention is drawn to the norms of the Code that
directly prohibited duels and other fights with the use of weapons.

Based on a thorough historical and legal analysis of the text of the “Laws”,
it was concluded that the norms of the code regulated social relations connected
with the arms circulation in the administrative, criminal, civil, and commercial
branches of law, covering the defense sphere, procedural aspects of conducting
investigative actions, the procedure for conducting legal proceedings and the
execution of court judgments. The modern national legislative framework
remains insufficiently developed in the context of regulating this sphere of
social relations and requires significant improvement. Taking into account the
historical and legal traditions of the legal regulation of the arms circulation
when solving today’s challenges will make it possible to develop effective
national legislation.

Key words: arms circulation, “Laws by which the Malorosian People are
judged”, legal regulation, legal norms, monuments of law.





