ExoHoMmiKa npaui, couianbHa eKoHOMIKa i noniTuka
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IIPABOBE 3HAUEHHS TA MICIIE IIPABA HA CTPAMK ¥ MEXAHI3MI ITPABOBOT'O
PEI'YVJIIOBAHHA TPYTIOBHX ITPABOBITHOCHH B YKPAIHI

Ha ocnoBi amanizy 4nHHOTO 3aKOHOJABCTBA Ta HAYKOBUX AOCTIIKEeHb BU3HAUYEHO ITPABOBE 3HAUEHH,
PoJIib 1 Miclle TIpaBa MPaIliBHUKIB HA CTpaliK y MeXaHi3Mi ITPaBOBOTO PeryJioBaHHS TPY/IOBUX ITPABOBiJIHO-
cuH B YKpaiti. OOrpyHTOBaHO HEOOXIAHICTh 3MiHNM KOHIIEITYaIbHUX ITiIXO/IB /10 IPABOBOTO PETYJIIOBAHHS
KOJIEKTUBHOTO Ta iHWBIYaJThbHOTO 3aXUCTY TPYAOBUX MPaB IMPAIiBHUKIB y MPOIIECi BUPIMIEHHS TPYIOBUX

CTIOpIB.

Kmouoei cnosa: npaso na cmpaii, npaso na 00 'cOnamnms, KOICKMuUsHi mpyoosi cnopu, abcoiomue i

OCHOBONOJIOHCHE 1MPABO.

B ymoBax nepexojty YKpainu 10 pUHKOBOI €KO-
HOMIKHW MUTAHHS PerJiaMeHTarlil 1paBa Ha CTpauK €
BKpail aKTyaJIlbHUMU, OCKIJIBKU MaliKe 10 MOMEHTY
OTOJIONIEHHS YKpPaiHU SK CaMOCTIifiHOI Jep:KaBu
JKOTHOI HOPMU PaJSHCHKOTO TPYAOBOTO TpaBa He
OyJ10 TIpUCBsSIYEHO 11ili pobiemi. TIpoTe Taka curtya-
1Sl CKJIQIAE€ThCS He BHACJIIOK BiJICYTHOCTI TIOTpe-
6u, il He MOKHA BU3HAYMTH aJ[eKBATHOIO BUMOTAM
CYYacHOrO CTaHy HOPMaTHBHO-IIPABOBOTO 3abesiie-
YeHHS ¥ BiIMOBIHO MPABOBOTO PETYJIOBAHHS TPY-
noBUX BigHOCHH. [IpobGiieMa BIOCKOHAJIEHHST HOPM
CTOCOBHO IIpaBa Ha CTPaiiKk He TITBKU iCHYE, a i1 B
yMoBax (opMyBaHHS i PO3BUTKY PUHKOBOI €KOHO-
MiKH, YCKIQTHEHOTO eKOHOMIYHOI0 KPHU30I0, TIOTpe-
Oy€ JeTaJbHOrO MpaBoOBOTO perysioBatus. Hesmo-
BOJICHICTD TIPAIiBHUKIB JiSIMU YPSTY MO0 MOA0TAH-
Hs HACTIKIB KPU3H I TOTIEpeKeH s MOAATbIIOTO
Clajly, MacOBIi 3BIIbHEHHS «3a BJIaCHUM OasKaHHSIM»>
i «3a 3roj1010 cTOpiH» 0e3 BiAMOBIAHOCTI HaHUX 06-
CTaBUH JiACHOCTI, HeBUILIaTa 3apodiTHOI ILIaTH,
CKOPOYEHHSI YHCEJIbHOCTI IIPalliBHUKIB, Y TOMY YMCJI
il 0OyMOBJIEHI 3MiHAMU B OpraHizailii BUPOOHMIITBA,
Ta IHII YUHHUKY CIIPUSIOTH 301IbIIEHHIO aKTUBHOCTI
npariBHUKIB y 60poThOI 3a CBOI TpaBa, BUKOPUC-
TaHHSI HUMM BCiX JI03BOJIEHUX 3aCO0IB 3aXUCTY TPY-
JIOBHX TIPaB.

[IuTamHs MPaBOBOTO PETYJIIOBAHHS KOJEKTUBHIX
TPYIOBUX CIIOPiB (KOHMJIIKTIB) B acleKTi ImpaBa Ha
CTpalik, IK KpalHiX 3aX0/[iB BUPINIeHHS KOH(DJIIKTIB
iHTepeciB Mix HaliMaHUMM IpaliBHUKAMH i Pobo-
TOJIABIEM, JOCII/KYBATMCS y TPAIX TaKUX Hay-

KOBIIiB, K JI. bpara [1], B.I Kykos [2], I.A. Kuce-
apoB [3], II. Yanumena [4], E.A. Jlykamesi [5],
H.M. IlIBens [6], M.JL. JItotos [7], C.O. IBamnos [9],
A. Comnosiio [10], C.M. Ilpuaunxo [11], B.C.
Annpees [12], € T'epacumosna [13], H.b. bosoTtina
[15], A.®. Hypraunosa [18], M.II. Craguuk [19],
M.B. 1IBix [20], B.B. Jlazop [22], A.M. JlyuriikoB
[23] Ta in. OxHak, He3BasKaOUM HA Baromi 37100yT-
KU [IMX HAyKOBIIIB, CJIiJl 3ayBa)KUTH, 110 B HANIN
KpaiHi KOMIIJIEKCHE JIOCTI/DKEHHsI caMe TTUTaHb KO-
JIEKTUBHUX TPYAOBUX CIOPiB (KOHMJIIKTIB) B aCIIeKTi
MIPaBOBOI yPETYJbOBAHOCTI, POJi Ta MiCIIsT TIpaBa HA
CTpaiK y HAIIOHATHFHOMY 3aKOHO/IABCTBI € HEOCTAT-
HbO BUBYEHUM.

Memoto cmammi € ananiz uunnozo 3axonodas-
cmea Yxkpainu w000 npasosux 3acad pezyniosaiis
npasea ma cmpavx, UHAUeHHs pPOJi, MiCUs ma co-
UIanvLHOZ0 Xapaxkmepy npasa Ha CMpaix y Mexamiami
npasosozo pezysants mpyoosux npasosioHoCcun 6
Yxpaini.

[TepuiuM 10pUANYHUM aKTOM B YKpaiHi, 9KUM
OyJsin 3aKJajieHi MPUHIIMIOBI 3acajd JIeMOKpaTHY-
HOTO IOPUIUYHOTO MeXaHi3My JiJIg BUPIIIEHHS KO-
JIEKTUBHUX TPYAOBUX CIIOPIB, CTANIO TPUUHATTS
Koncruryrii Ykpainu, ne y cr. 44 Buepiue 0yJio
MPOTOJIOINIeHe MPaBO MPaIllolounX Ha cTpaik |1,
c. 37]. A came, y ToMy BHIAAKy, KOJIU yci 3aco0u
BIUIMBY Ha POOOTONABISI MUPHHUM ILJISIXOM BHYEp-
MaHo, TO 3TifAHO 3i cT. 44 Koncturyiii Ykpainu mpa-
IIBHUKU [IJIST 3aXUCTY CBOIX €KOHOMIUHUX 1 COIIiaJIb-
HUX iHTepeciB BUKOPUCTOBYIOTD ITPaBO HA TIPOBE/IEH-
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Hd CTpaliky [2, c. 44]. 3a Busnauenuam [.A. Kucu-
JIbOBA, 1I€ 1IPaBO HE € OCHOBHUM, & BUCTYIIAE JIUIIIE
JIOJIATKOBOIO TapaHTIEI0 3/[IIICHEHHS MeXaHi3My KO-
JIEKTUBHO-/IOTOBIPHOTO PETYJIIOBAHHS TIPalli, OCKiJb-
KM BU3HAETHCS JIAIIE B Pa3i BAHUKHEHHS KOHDIIIK-
Ty iHTEpeciB Misk PoOOTO/ABIIEM i HaifiMaHWM ITpa-
iBHUKOM [3, ¢. 499]. Ileit BUCHOBOK 3p006JIeHO Hay-
KOBIIEM TIPH JIOCJII/PKEHHI TTpaBa Ha CTpalik y MiKHa-
POIHOMY BUMIpi, Gepydn 3a OCHOBY JIOCBIJT 10TO 3aK-
pinieHHs i peasisailii B psii KpaiH CBITY, a TaKOXK
Yy MIKHAPOIHUX HOPMATHUBHO-TIPABOBUX aKTaX.

[Ilo x cTOCy€eTbCS HAIIOHATBHOTO 3aKOHO/IAB-
CTBa, TO JINIIIE TPYHTOBHUHN aHAi3 HOPM TpaBa 3
ypaxyBaHHSIM HEOOXiTHOCTI JOCJI/IZKEHHS BJKe PO3-
POOJIEHNX HAYKOBUX TOJIOKEHD JH03BOJIUTH 3POOUTH
BUCHOBOK HIOJI0 MiCIIsl 1 poJii IpaBa Ha CTpaiik y
MeXaHi3Mi MTPaBOBOTO PETYJIIOBAHHS TPYAOBUX TIpa-
BOBIZIHOCUH B YKpaiHi.

Ha aymky I'.I. Yanuniesol, npaBo Ha cTpailk
BiJTHOCUTBCS JIO TaK 3BAHUX KOJIEKTUBHUX TPYIOBUX
npas, OIIBIICTD 3 SIKUX «HAJIEKUTh 0 OCHOBHUX
1IpaB JIIOIUHY, TIiJ1 IKUMU CJIiJ[ PO3YMITH TIpaBa, 110
MICTSATBCS B KOHCTUTYIIl JiepsKaBU 1 MiKHAPOIHO-
MPABOBUX JIOKYMEHTAX i3 MIPaB JIIOJMHU, 30KPEMA, Y
MixuapoaHomy 6iuTi PO MpaBa JIOAMHH, & TAKOK
B €BpoIlelichbKill KOHBEHIIIT PO 3aXUCT IIPaB JIIOIM-
HU Ta OCHOBHUX CBOOOJ, €BpOTENChKill CoTiambHil
xaprii» [4, c. 33]. KonextuBHuii xapakrep Ipas,
HacaMIlepes, BUABIIETHCI B MOXKJIUBOCTI iX
3JIIIICHEHHSI CIIIJIbHOTO0, acoiriailieto. Ile He «HOBi»
rpaBa iHMBi/A, a TTpaBa 3 4KiCHO 1HITMMU BJIACTH-
BOCTSIMU, 1[0 BU3HAYAIOTBLCS IJISIMU Ta iHTepecaMmu
KOJIEKTUBHOTO yTBOpeHHs. Okpema Jiognna Oepe
y4yacTh B IX peasiizallii, aje 151 y4acTh 110B’sI3aHa He
3 il crarycoM, a 3 il CTAaHOBUIIEM $IK 4JieHA SKOI-
HeOy b crinbHOTH [ 5, ¢. 140 — 141]. 3 11010 TIPUBO-
oy H.M. IlIBemns 3azuauae, mo MOII posrasanae
CTpalK SIK YaCTUHY [iSITbHOCTI OpPTaHi3alliil mparis-
HIKIB, a He OKpeMoro mpatiBuuka. Ocib, mo 6epyThb
y4acTh y HbOMY, 00 €IHYIOTh KOJEKTUBHI iHTepecH,
3MICT SIKUX — TMOJIIIIIEHHsT YMOB Tipaili abo 3a0BO-
JIEHHSI KOJIEKTUBHUX BUMOT TIPOMeCiitHOro xapaxre-
Py, a TAaKOK MONIYKW BUPIIIEHHS TUTaHb €KOHOMIY-
HOI Ta COLiaJIbHOI OMITUKY i IpobieM, KOTpi BUHU-
KaloTh Ha MiIIPUEMCTBI i He3M0CEPETHHO CTOCYIOTh-
cs1 IpatiBHUKIB. Ha myMKy BueHoi, <1ipaBo Ha CTpaiik —
KOJIEKTUBHE IIPaBO, SKe TPAIliBHUK MOKe peasi3o-
BYBAaTH JIMIIIE Pa30M 3 IHIIUMK 0COOAMHU, 3aXHIIAI0-
Y1 BUKJIIOYHO KOJEKTUBHI iHTepecu» [6, c. 23].

AmnaJtis HOpMaTUBHO-TIPABOBUX aKTiB SIK MiXKHa-
POJIHOTO, TaK 1 HAIIOHAJIBHOTO 3aKOHOJABCTBA JIJISI
BUPIIIEHHS 1[bOTO TTUTAHHS BKA3y€ Ha TepeBaKHE
BilHECEHHS TpaBa HAa CTPAUK 0 TaK 3BAaHUX KOJIEK-

THUBHUX JIii, 1110 KOHCTATy€e €BpoIielichKa coliaabHa
xaprig (n. 4 cr.6), y TOMy YMCJi Y TEPerssiHyTiii
Xaprii CriBTOBapucTBa PO OCHOBHI COIIABHI TTpa-
Ba Tpyaganmx (4. 1 cr. 13); 3akoni Ykpainu «IIpo
BUPINIEHHSA KOJEKTUBHUX TPYAOBUX CIOPIB
(KOH(]ITIKTIB)» CTpaiilKk TPAKTYEThCS K KOJEKTUBHE
M0OpPOBiJIbHE TPUMUHEHHST POOOTH TPAIliBHUKAMI
(4. 1 c1.17), pilrteHHs PO OTOJIONIEHHS IKOTO TIPHIi-
Ma€ThCsl 3arajbHUMK 300pamu (KOH(EPEHIIIE)
HaliMaHuX npaiiBHUKIB (4. 1 ¢T1.19). Takum ynHoM,
[IPaBO Ha CTpaiik 1mepeadavyae KOJeKTUBHI il 3 60Ky
THX, XTO Gepe y4acThb y CTpaiiky. «SIKII0 KOJIeKTUBHI
CTPaliK¥ Mapamii3yioTh AiSIbHICTD TPYIOBOTO KOJIEK-
TUBY, MIANPUEMCTBA B ILIJIOMY, PaiiOHy, TTOCTAYalh-
HUKIB, TO ITPOSIB 1H/IUBIlyaJIbHOI HE3rOiN He BUKJIM-
Kae HACJI/IKIB y Takux MacinTabax. Tomy... i crpaii-
KOM CJIiJ] PO3YMITH KOJIEKTUBHE TTPUTTHMHEHHST POOO-
tn — "aroJsomye H.M. IlIBems» [6, c. 22].

Y 1bOMY KOHTEKCTI MOXKJIWBO HABECTH JCLIO0
0CcOOJMBUH TIIXIJ /10 BUBHAYCHHS J[ili KOJeKTUBHU-
MU, AKUN € XapaKTepHUM JJsS MAJTOPO3BUHEHUX
KpaiH 3 MaJIOYNCJIEHUM HaCeJeHHIM, KIJIbKICTh TIpa-
IIIOIOYMX Ha MiIIMPUEMCTBAX SKUX MOXKe OyTu He-
sHauynoio. ITpukmagom, y Hamibii crpaiikyBaTi Mo-
KyTb 2 un Ginbine, y I'Batemasni Ta Kocra-Purii — 3
abo Oispine, y TTanami — 5 4u Gisibine mMparliBHUKIB
[7, c. 96]. OmHak nna Ykpainum 1eil TpWKJIa Ha-
BPsi/L Y1 MOKe OYyTH KOPUCHUM, OCKIJIBKH BPaXOBY€E
30BCIM IHTIT KiJIBKICHI 1 KiCHI XapaKTePUCTHUKH, iHIIT
YMOBU 3[IIICHEHHS TIpaBa Ha IPAITo.

A OT TIpUKJIaJ 3aKPITJICHHS TpaBa Ha CTpaiik B
Koncrurytii Asepbaiizkancbkoi PecriyOsiku mipu-
BEPTAE yBary, OCKITBKI TaM YiTKO 3a(hiKCcoBaHO Tpa-
BO «CTpailKyBaTH caMOCTIHO abo0 CITJIbHO 3 iHIIHU-
mu» (cT. 36) [8].

Ha nymky C.O. IBaHOBa, KOJIEKTUBHICTH TTpaBa
Ha CTPaliK BUSABJISAETHCS, HACAMIIEPE, Y KOJEKTHUB-
HOCTI OJIHI€I 31 CTODPIH Y CIIOPi 3 aJIMiHICTpaIli€l0 —
TPY/LOBOTO KOJIEKTUBY. Taki IOBHOBAXKEHHS], SIK 3aT-
BEPJ/UKEHHSI BUMOTH, Y4acTh Yepe3 MPe/ICTABHUKIB Y
CKJIQJIi IPUMHUPHOI KOMICil, OTOJOIIeHHS CTpalKy
PO CIIJIKOBUM KOMITETOM, Paiol0 TPYAOBOTO KO-
JIEKTUBY, CTPAlKOBUM KOMITETOM a0 IHIIUM YIIOB-
HOB2)KEHUM TPY/IOBUM KOJIEKTMBOM OPraHOM BKa-
3YI0Th Ha MPUHAJIEKHICTD TTpaBa Ha CTPaHK TPYIO-
BOMY KOJIEKTUBY sIK Cy0O'€KTy Tpy/IoBOro tpasa |9,
c. 61]. Ha aymxy A.CosoBiioBa, «1Ipyu BUHUKHEHHI
KOHMJIKTY MiXK IPYIIO0 MpaliBHUKIB i pobOTOAAB-
IleM CIpHi BiIHOCMHU MaiOTh OyTH BUpIilIeHi Ha
mizicTaBi 3akony «IIpo mopsiok BUPIIEHHST KOJIEK-
TUBHUX TPYAOBUX CIOPiB» (TOMY IO B TOMIOHUX
CUTYAIlisIX 3aXWIAIOThCS HE TPaBa OKPEMOTO Ipa-
IIIBHUKA, a KOJTEKTUBY B 1isiomy)» [10, c. 91 — 92].
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Onnaxk B CydyacHUX yMOBax Te3a IMOJ0 BU3HA-
YeHHsI TPYZOBOTO KOJIEKTHBY CyO'€KTOM TPYIOBOTO
mpaBa TigmaeThes Tanbokiit kpurtui. Hampuxmas,
O.M. {poienko 3 1bOTO TTPUBOY 3a3HAYAE, IO
<TIOCTYTIOBUH «Bi/IXi/[» TPYJOBOTO KOJEKTHBY i3 YHC-
Jia cy6’'€KTiB TPYIOBOTO MpaBa i 3aKOHOABCTBA M0~
YyaBCcsl B yMOBax IepeOy10BU €KOHOMIKM, KOJIU CTa-
JIM BUHUKATH TTIPUEMCTBA Pi3HUX (POPM BJIACHOCTI,
¢opMyBaBcs pUHOK TIpaili, 3MiHIOBaTacsI CTPYKTypa
HaliMaHUX MPaIiBHUKIB. 3MiHIOBAIMCS i IPUHITUIIOBI
3aca/iv YIPaBJAIHHA MATTPUEMCTBAMU, 10 3aKPIILITIO-
BaJIOCS B YCTAHOBYMX Ta iHIIUX JIOKyMeHTax (Tpy-
JIOBUII KOJIEKTUB TAa MOTO OPTaHU TEPeCTaan B HUX
hirypysarn). Ha nosiio Tpy/10BUX KOJIEKTUBIB BILIU-
HYJIO TakKoX OypXJuWBe B3POCTaAaHHS MaJuX
ITIIITPUEMCTB 13 HEBEJIMKOIO KIJIbKICTIO TTPaIliBHUKIB,
B AKNX KOJIEKTUB He MIT TIOBHOIIIHHO peayi3yBaTh
CBOE IPU3HAUYEHH... B yMOBaX PMHKOBOI €KOHOMi-
KU 3 XapaKTepHUMHU JUIsl Hel opraHisaliifHo-yIpas-
JHHCBKMMHK CHCTEMaMU i BUPOOGHUYO-KOMEPIIIHHOIO
TiSUTBHICTIO BifGYBAIOTHCST 3MIHU B KOJIEKTHBAX TIpa-
IIBHUKIB, Y XapakTepi BHYTPIITHbO-KOJEKTUBHUX
Bimnocuny [11, c¢. 107 — 108]. Ha mepmmii morssz
He MPWHITMIIOBA 3aMiHa TIOHSATTS «TPY/I0BHUIl KOJIEK-
THUB» HA «KOJEKTUB MPAIiBHUKIB», TIO CYTi, O3HAYAE
3MiHYy 3MIiCTy MOHSITTS, OCKLJIBKU O3HAYAE Bi/IXi/l Bijl
Teopii eAMHOro cy6’ eKTy TpaBa 10 00 €AHAHHS IHAN-
BimyanpHux cy6’ektiB mpaBa. CBoro uacy e
B.C.Aunpees, O.C. Ilamxkos, O.B. Cmupnos i
B.I. Cmoussipuyk mijiiaBaii CyMHIBY HEOOXiIHICTD
BU3HAYEHHSI TPYAOBOTO KOJEKTUBY CyO'€KTOM Ipa-
Ba, BBAXKAIOUM, 1[0 HEMAE <ITi/ICTAaB CTBEP/KYBATH,
0 TPYZOBUHN KOJIEKTUB, SKUH € CYCHITbHUM yTBO-
PEHHSIM, BCTYIIA€ y TPYAOBI BiTHOCUHU 3 TiANPUEM-
cTBOM ab0 HOTro OpraHoM (aAMiHICTPAITIE0) B TKOCTI
camocrtiitHoro cy6’ekra tipaBa» [12, ¢. 67]. Hasitb
C.0O. IBanOB, MPOIOBKYIOUN aHAJI3 HAJIEKHOCTI TTpa-
Ba Ha CTpaliK, 3a3HAUAE, 10 Y pa3i BUSHAHHS CTpaii-
Ky HE3aKOHHUM, BiJINOBIZIATbHICTD TIOKJIAJIAETHCA He
Ha KOJIEKTUB SIK KOJIEKTUBHUIT Cy0'€KT TPYI0BOTO
mpaBa, He Ha 3raflaHi OPTaHu, a Ha KOHKPETHUX TIpa-
I[iBHUKIB, sIKi Or0 opraHizyBajin abo B3sLIM B HBO-
My ydactb. To6TO cy6H’€KTOM Bi/MOBIIATHLHOCTI BUC-
TYIIA€E MPAIiBHUK, 1110 XapPAKTEPU3YE MMPABO HA CTPAK
gk inguBigyasere [9, c. 61 — 62].

Ha nymky O. €. I'epacuMoBoi, I0I0KeHHS 4. 4
ct. 37 Koncrurytii Pociiicbkoi Denepartii gaiothb
MijICTaBU JIJIT TPAKTYBAHHS TPaBa Ha CTPaliK SK Ta-
paHTii peasizarii mpaBa He TITHKU HA KOJEKTUBHI,
ajie 1 Ha IHAMBIyaJbHI TPYAOBI CIIOpH, 1 TTPaBO Ha
cTpaiiK CJIiJ BU3HAYaTH «OCOOMCTUM IPAaBOM, SIKE
MOJKe peasi3oByBaTUCSI W 1HIUBIyaJIbHO TPOMAJIsi-
HUHOM, KOJeKTUBHO» [13, c. 72]. BpaxoByioun BuK-

Jajiede, Ha MTyMKY BYEHOI, CTPAliK CJIiJ] BU3HAUATH
He TUIBKH SIK TUMYacoOBY JI00POBIJIbHY BiZIMOBY ITpa-
IIBHUKIB BiJl BAKOHAHHST TPYAOBUX 0OOB’sI3KiB (110-
BHICTIO 260 4aCTKOBO) 3 METOI0 BUPIIIEHHS KOJEK-
THBHOTO TPY/OBOTO CIIOPY, & IK Bi/IMOBY KOHKDET-
HOTO IpAIliBHUKA YU MPAI[iBHUKIB BUKOHYBATH CBOI
TPY/IOBi OOOB’SI3KY JIJIsI BUPITIEHHSI 1HMBITyaTbHO-
ro Tpynosoro criopy [14, c. 53].

I3 mpuBomy Takoi BaXJAMBOI HA CHOTOIHI TIPO-
6J1eMu, SIK CIIOCOOM 3aXUCTY TIPaB OKPEMOTO MpaIliB-
nuka, H.b. bosorina 3a3nayae, 1o iBi 03HaKu cTpaii-
Ky (Z0OPOBiIBHICTD 1 KOJEKTUBHUI XapakTep), sKi
3akpinzeni y cr. 17 3axkony Yxpainm «IIpo Bupi-
NIeHHS  KOJEeKTUBHUX TPYJAOBUX  CIOPIiB
(koH(DIIIKTIB)», He mepeadadaloTh MOMKIUBOCTI BH-
KOPHMCTOBYBATH ITPaBO Ha CTPAUK JIJIS 3aXUCTY iH/IH-
BiZ[yaJbHUX TIPAaB OKpPeMoro mparfiBHuka. Opnak Ha
CHOTOIHI «HIETHCST TIPO Te, 1100 JieramidyBaTi mpa-
BO MPAIiBHUKIB TIPUTIMHATH POOOTY Y BUTIAJKY, SIKIIIO
poboTojiaBeltb He BUKOHYE 3000B’s13aHb 3a TPY/I0-
BUM sioroBopoM. OcCTaHHIMHM POKaMU BUPIMICHHS
I[bOTO MUTAHHS HaOyJI0 HaraJbHOTO 3HAYEHHS, OC-
KIJIBKU JIiCTAa€ TONIUPEHHS MMPAKTUKA BIIMOBU T1pa-
1IBHUKIB BiJl BAKOHAHHS CBOIX ITOCAZI0BUX 000B’SI3KiB
y pasi HeBuILTaTH 3apobiTHOI TuaTw. [TpariBHUKK B
1HIMBIIyaIbHOMY TOPSIZIKY YU KOJIEKTUBHO BiJIMOB-
JSTIOTBCST BUXOAUTH Ha poboTy, abo, mepebyBaioum
Ha pobOTi, He BUKOHYIOTH CBOiX 000B’s13KiB. I x04a
(hopmymoBaHHS «Ti, XTO TIpAITIOE, MAIOTh TPABO HA
CTpaiik», MO MicTUThC y cT. 44 Konctutyiii Yk-
paifm, 3aCTOCOBYETHCS 7O KOJTEKTUBHUX TPYAOBUX
CTIOPiB, BUJIAETHCS TPABUIBHOIO JYMKa TPO MOXK-
JIUBICTH MOTO peasi3allii He TIMhbKU KOJEKTUBHO, a i
inmBigyansho [15, c. 690].

Ocrannim wacom y psi kpain 3axoxy (Ppan-
mist, Itamis, Icnanis) TakosK MiAJIAETbCS KPUTHIL
TpaauIliiHa TPAKTOBKA IIpaBa Ha CTPaliK IK KOJEK-
TUBHOTO IIPaBa, IO peayi3yeTbcs MpodCIiakamiu,
TPYZAOBUMHU KOJEKTHBAMH, i BUCYBAETHCS HOBA KOH-
IENis IpaBa Ha CTPaiK SK IpaBa 0COOMCTOCTI, K
IHAWBITyaTbHOTO TIPaBa KOKHOTO OKPEMOTO TPAIliB-
HUKA CAaMOMY BUDIIlIyBaTH MUTAHHS 1IPO BiIMOBY
BUKOHATHU TOJIOBHE 3000B’sI3aHHS 32 TPYAOBUM [0~
TOBOPOM — HAJIaHHS TPYAOBUX MOCAYT. Pa3zoM i3 Tim
HOBA KOHIIETIIIiSI HE 3allepedye, Mo CTPaiik, Oymaydn
IHIMBIIyaJIbHIM TTPABOM, BCE K TaKU Peasi3y€eTbes,
K TpaBUJIO, 4yepe3 KOJIEKTHUBHI Jil NpalliBHUKIB,
PUYOMY He 060B’SI3KOBO OiJIBINIOCTI, ajie it MEHIIIOCTI
TPYZOBOTO KOMTEeKTUBY. Lle cBOTO pomy inauBiTyaTh-
He IIpaBO B KOJIEKTMBHOMY BHMKOHaHHI [16, c. 256;
17, c. 126].

Ha tenepinniii yac iHauBigyanbHi cTpaiiku 3a-
KOHOJIABCTBOM YKpainu He mepembadeHi, ik i He
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nepeibayerie OTOIONIEHHST CTPANKY JIJisT BUPITIIEHHST
IHIUBIZyaJbHOTO TPYAOBOTO CIIOPY, HOPMHU IIOJO
KOJICKTUBHOI (DOPMU 3aXWCTy iHAWBITyaTbHNUX MPAB
npaiiBHuKiB. KoHIlemnis «iHAuBiyaJIbHUX IIPaB B
KOJIEKTHBHOMY BHWKOHAHHI» 200 JK <«KOJEKTHBHOTO
3aXUCTY 1HIMBIyaJIbHUX TPYAOBUX IIPaB» BOAYAETD-
cs HaM BIPHOIO i1 00’€KTHBHOIO, 1 MOMKJIUBOIO ISt
3aCTOCYBaHHS y pa3i BU3HAHHS TIpaBa Ha CTPAWK
IHIVBIYyaIbHUM TPABOM TIPAIliBHUKA, SKE MOXKe
OyTH 3acTOCOBaHE JIUIsl BUPIIIEHHS 1HMBIyalbHO-
ro TpymoBoro cropy. Crix BpaxoByBaTH He TiMbKU
opmy niit mpaiiBHUKIB (KOJEKTUBHY ), ajie i iHIu-
Bi/[yaJIbHICTD PillleHHS TPAIliBHUKA TIOJI0 y4acTi y
CTpaliKy, CaMOCTIHHICTh Y BUPIIIEHH] MUTAHHS He-
00XiZIHOCTI OTOJIONIEHHS TAaKOTrO, HEMOKJIUBICTh
[IPUMYIIIYBaHHS /10 y4acTi y cTpaiiky toio. Ha gym-
Ky A. HypTainosoi, came B IIbOMY BUABJISIETBCS <OCO-
OUCTHIT» acTieKT KOJIEKTUBHOTO IpaBa Ha cTpalik [ 18,
c. 31]. [IpuxnapHUKOM KOHIIETITIIi pO3yMiHHS TpaBa
Ha cTpaiik He TiIbKU SIK KosiekTuBHOro € M.II. Craz-
HUK, Ha J[YMKY SKOTO MPaBO Ha CTPaliK ABISE CO-
6010 OKpeMe TpaBo 0coOH, iHIMBijyalbHE TPABO
IpaliBHMKa CaMOCTIHHO BUpPINIyBaTH, BUKOHYBAaTU
41 Hi CBOI TPY/IOBi 000B’s13kH1, ab0 sk 3acib po3s’si-
3aHHS IHAUBIAyaJIbHOTO TpymoBoro cmopy [19, c.
293].

ITuranuga posi i Miciig mpaBa Ha CTPalK y CTPYK-
TYpi MPABOBOTO CTATYCy 0COOM BUPIMIYETHCS TAKOXK
Heonnosuauno. Ha mymxy H.M. IlIBets, koo mpo-
BeJICHO TPYHTOBHE JIOCTI/IPKEHHS CYTHOCTI IIPaBOBOI
MPUPOAN Ta IHITUX TMUTAHB MIPABOBOTO PETYJIIOBAH-
HS 1 peasrizallii IpaBa Ha CTpaiik, OCTAHHE He € OC-
HOBHHUM TIPAaBOM TPOMA/IIH 1 Ma€ BTOPUHHMH Xapak-
tep. JlepskaBa BU3HAE 11€ IIPABO i He 3a00POHSIE TIPO-
BeJIeHHsT CTPalKiB. 3 0HOTr0 GOKY, CJIiJl HO3UTUBHO
IMOCTAaBUTHCS JIO [N JlepsKaBM, SKa HaJiaua rpa-
IIOIOYNX TIpaBOM cTpaiikyBaTh. lle cBigunTh 1po ii
Hamipu 3abe3rednTrt cBOOOLY /il i BOJIEBUSIBIICHHST
JIyMOK TIPaIliBHUKIB, a TAaKOK PO HaMipu PO3BUBa-
TH JIEMOKPATUYHi 3acaju y cdepi TPyJAOBUX BiJHO-
cun. A 3 xgpyroro GOKy, JIepskaBa He BCTAHOBIIOE
SIKUXOCh CYTTEBUX TapaHTIN 751 peasisailii 11bOTo
npasa. HopmatuBHO-TIpaBOBi akTH Juiie 30608’s-
3yI0Th POOOTO/ABINB CBOEYACHO POIJISAIATH BHMO-
TW TIPAIIOOYNX, JaBaTH BITIOBI Ta TOSCHEHHS 3
NPUBOJLy MOPYIIEHNX TIpaB, 3a0e3redyBaT HalaH-
HS1 IPUMITIIEHHS JIJIs1 TPOBEICHHS 3araJbHIX 300PiB
(koHepeHIIiit) i rapanTyBaTH 36€pesKeHHsT POOOUOTo
MiCIlf TPU BW3HAHHI CTPalKy 3aKOHHUM. A B
JIIICHOCTI Ha Tepioji MPOBEJICHHS CTPalKy HIXTO He
rapanTye 30epekeHHst 3apobiTHOI TraTn abo HaTaH-
Hs iHIIOI MaTepiasbHOI MATPUMKH 3 6OKY PobOTO-
maBiB |6, c. 51, 57].

Hacammepen He moroamMochk, 1O MpPaBoO Ha
CTpaliKk € mpaBoM «TpoMaigHy. Y KoHcTuTyiii Yk-
paiHu TMpaBO Ha CTPailk 3aKpillieHo y CT. 44, sgKa
posmimiena y posmaimi II «ITpasa, cBoboau ta 060-
B'I3KW JIOAWHM 1 rpoMangumHar. Haszsa posmimy
BKa3y€e Ha OXOIUIEHHSI HUM JIBOX TPYII TIpaB, CBOOO/I
i 000B’sI3KIB: 3aKpilUICHI 3a JIOAUHOWO, 3aKPIILICH]
jgunie 3a rpoMansauHoM. Ha aymky O.B. Iletpm-
MINHA, «TaKWH MiAXiM 10 pO3yMiHHA CYTHOCTI Tipa-
BOBUX MOKJIMBOCTEH JITOJIUHY 1 TPOMaJISTHUHA Bi/IIIO-
Bizmae mporoJsoneHoMy KoHCTUTyI1i€o Y Kpainu Kyp-
Cy Ha BM3HAHHS JIOJUHU HAWBUIIOIO COIiAJIbHOIO
IIHHICTIO... TOMY TIpH (DOPMYJIIOBAHHI cTaTel, 10
CTOCYIOThCST TIpaB i cBoOOA moauan, KoHcTuTyiist
BUKOPHCTOBYE TEPMIiH <«KOKHUIT», «yCi», «0c0ba»,
«Ti, XTO». TakuM YMHOM, BU3HAUAIOTHCSA ITpaBa i CBO-
GOV JIIOAMHU SIK aBTOHOMHOTO 1HAMBIa, peasisa-
I[isT IKUX 0OYMOBJIEHA TI€PeLyCiM IPUBATHUMM iHTe-
pecoM 1 3AIHCHIOETBCS 3a JOIIOMOIOI0 IHCTUTYTIB
IPOMAJITHCBKOTO cycriibeTBay |20, ¢. 454]. 3axpir-
JIEHHS TIpaBa Ha CTPAlK 3a 0TTOMOTOI0 KOHCTPYKII
«Ti, XTO TIPAITIOE, MAIOTh TPABO HA CTPAIiK...» BKA3y€
Ha HEOOXiTHICTh BU3HAYEHHSI IIHOTO IMTPABa MPABOM
JIIOJIVHU.

Psan naykoBIiB 1OTPUMYIOTHCS TTO3MITIT BU3HA-
YeHHs TIpaBa Ha CTPAiK SK OJHOrO 3 OCHOBHUX IIPaB
momguuu. C.O. IBaHoB 3a3Hauag, Mo CTpalik € Bak-
JIUBUM 1HCTPYMEHTOM JIJIsI 3aXUCTY €KOHOMIYHUX i
COIIATTbHUX IHTEPECiB TPYAAIINX, i TIPaBO Ha HHOTO,
Ha YMKY HAyKOBIIS, HAJIEKUTD /10 KaTeropii OCHOB-
nux mpas [9, c. 58, 61]. Anamoriumy mo3urtiito 3aii-
mae /. @ezin, BU3HAYAIOUM IIPABO Ha CTPaiiK O/I-
HUM 13 HAaHBaXJIMBIIINX IHCTPYMEHTIB ITPAIliBHUKIB
3aXMCTYy €KOHOMIUHUX 1 COILIaJIbHUX iHTEPEeCiB, 1 K
ojiHe 3 OCHOBHUX mpaB Jyoaunu [21, ¢. 51]. 3a Bus-
HaueHHsaM B.B. Jlazopa, 1paBo Ha cTpaiik HAJIEKUTh
710 YUCJTa OCHOBHUX TIPaB TPYAAIINX Ta iX Oprami-
3alliii i € ieBuM crmocoO6OM 3aXUCTY eKOHOMIYHUX i
COIiaTbHUX iHTepeciB mparmiBHUKIB [22, c. 317]. Ha
nymky H.B. BosioTiHoi, npaBo Ha cTpalik € OHUM 3
OCHOBHUX TIPAB JIIOJWHH, BU3HAHE OiIBIICTIO KpaiH
i BkJtouyeHe 10 MIiKHAPOAHOTO MaKTy MPO €KO-
HOMIUHI, comiambHi i KyapTypHi mpasa [18, c. 693].
A.M. JIymHikoB 1paBo Ha CTpailk BU3HAYAE OJHUM
i3 OCHOBOITOJIOKHUX TIPaB JPYTOTO TOKOTIHHS [23,
c. 59]. IIpaBo Ha cTpaiik BU3HAYAE OJTHUM 3 OCHOB-
nnx npas gioguau i O. Jlosza [24, c. §].

Ha nymky npodgecopa II.K. I'onuaposa, «co-
IiabHa JepskaBa sIBJsiE cOO0I0 OCOOIUBUIT TUTI BH-
COKOPO3BHMHEHOI JiepsKaBu, B AKill 3a0e31edyeThest
BUCOKMI pPiBeHb COIAIbHOI 3aXUIIEHOCTI YCiX TPO-
MaJISH TIIJISIXOM aKTUBHOI JIIIJIbHOCTI IepKaBy 111010
PETYJIIOBAHHS COIIaJIbHOI, €KOHOMIUHOI Ta 1HIINX
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ExoHoMmiKa npaui, couianbHa eKoHOMIKa i noniTuka

cep KUTTEAIATBHOCTI CYCITLIBCTBA, BCTAHOBICHHS
B HBOMY COITiaTbHOI CIIPABE/ITTUBOCTI I COMiTaPHOCTI.
CorriaibHa JepskaBa 3HAMEHY€E BUCOKUI PiBeHb 3011~
JKEHHS 11iJ1el 1 rapMoHi3allii BiJ[THOCUH JiepsKaBHUX
iHCTUTYTIB i cycmiabeTBay [25, ¢.27]. A Tomy name-
Ke BiJl JOCKOHAJIOCTI HAa Cy4acHOMY eTami JepsKa-
BOTBOPEHHS TIPaBOBE PEryJIIOBaHHS i1 3a0e3nedeH-
Hs1 3 OOKY JlepsKaBu MpaBa Ha CTpailk moTpedye mo-
JATTBITIOTO PO3BUTKY 3371 peaisallii BjKe 3aKpil-
JIEHUX i po3poOKKM HOBMX HOPM IpaBa, ajie He JIa€
I1iICTaB BUBHAYUTH [IPABO HA CTPANK «HE OCHOBHUM>.
[IpaBo Ha cTpaiik 11e OCHOBOIOJIOKHE TIPABO, ajie He
€ abCOMIOTHIM, TOMY 110 aGCOJIOTHI MTpaBa JIOANHK
e Taki, 0OMeXyBaHHsSI 3MIiCTy i1 00CSTYy SIKUX He
JIOTYCKAEThCs 3a sKoAHUX obcraBui [26, c.8]. Iliei
nosuttii porpumyetbes i H.M. IIBeis, Ha aAyMKy
SIKOI «ITPaBO Ha CTPAK He € aOCOMIOTHIM, aJI7Ke BOHO
HEe HaJIeXKUTh YCIM TPOMaJIsiHAM, a YMHHE 3aKOHO-
JIaBCTBO Mepeabadae mepeik ocib i ramyseil ekoHo-
MiKH, [ie cTpaiiku 3ab0poHeHo» [6, c. 57].

Taxum wurnom, na niocmasi 30icHeH020 aHAi3y
moxcna 3pobumu euchosku, wo: 1. TIpaBo Ha crpaiik
BIJIIIOBI/THO /10 HOPM HAIlIOHAJIBHOTO 3aKOHO/JIABCTBA €
OJTHAM 3 OCHOBHUX ITpaB Jito/iHU. 2. KoHTposbHi opra-
. MOITI, 30xpema, Kowmiter 3i cBobom 00’emamb
TaKOXK PO3IJISI/IAE [IPABO HA CTPAMK SIK OCHOBOIIOJIOK-
He, ajie He abcosmoTHe. 3. Y cy4acHUX yMOBaxX PO3BUT-
Ky TPY/IOBOTO IpaBa Bce OijIbIiie yBary TPUILISETHCST
CTHPAHHIO PO3OIKHOCTEH MK ITPAI[iBHUKAMI OKPEMIX
rajy3eli CTOCOBHO OCHOBHMX TPY/JOBUX IIPaB JIOIIiTh-
HO KOHIIETIIIIO «IHUBI/yaJbHUX ITPaB B KOJEKTUBHO-
My BUKOHAHHi» y ITpolieci peasisallil mpaBa Ha CTpaiik
TPAKTYBAaTU SIK KOHIIEMINIO «KOJEKTUBHOTO 3aXUCTY
IHAMUBIYaTbHUX TPYIOBUX TIPaBs.

Takuil miaxix € OiAbln JOIIJIbHUM, BipHUM 1
00’€EKTUBHUM 1 JIa€ MOJKJIMBICTD JIJIsI 3aCTOCYBaHHSI
y pa3i BU3HAHHA MpaBa HA CTPAUK iHAWBIAYATIbHUM
MPaBOM IPAIliBHUKA, i sike MOKe OYTH 3aCTOCOBaHE
JUId BUPINIEHHS He TiJbKK KOJIEKTUBHOTO, a U 1H/M-
Bi/[yaJIbHOTO TPY/IOBOTO CIIOPY.
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