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ANTIMONOPOLY LEGISLATION OF UKRAINE: PROBLEMS AND PROSPECTS

Formulation of the problem. Improving the
competitiveness of industrial entities is a central
problem, the solution of which plays a key role in
achieving sustainable economic growth, ensuring the
economic security of the country. Of particular
importance are the tasks of increasing the competi-
tiveness of industry in connection with globalization.
Today, the growth of enterprise competitiveness is
associated with the introduction of Industry 4.0
technologies. The transformation of the industry in the
conditions of Industry 4.0 requires the solution of at
least two complex, difficult and interconnected tasks.
First, the creation of conditions for the formation of the
innovative potential of the enterprise, and secondly, the
conditions for its implementation. And if the solution of
the first task depends more on the internal environment
of the enterprise, the solution of the second is due to the
development of external institutional support.

Literature review. The problems of transfor-
mation of the economy and its institutional system have
been sufficiently studied in scientific circles, types of
models describing the behavior of economic agents,
methods of decision-making characteristic of different
models of their behavior, and types of firms have been
developed [1-12]. However, so far no single theory of
institutional systems transformation has been formed,
and combinations of different theories are used to study
it, which does not always take into account the specifics
of specific countries against the background of changes
in technological systems.

Aim of research. The aim of the article is to study
the problems and prospects of antimonopoly law in
Ukraine.

Presentation of the basic material. In Eastern
Europe, antimonopoly law is close in nature to Western
European law. The legal basis for regulating destructive
competition in Ukraine is the legislation on protection
of economic competition, which is based on the norms
defined by the Constitution of Ukraine and consists of a

system of laws and other normative legal acts.
Competition legislation of Ukraine is formed on the
functional principle and aims at a comprehensive
legislative regulation of relations in the field of
economic competition.

The first special law aimed at protecting economic
competition was the Law of Ukraine "On Restriction of
Monopoly and Prevention of Unfair Competition in
Entrepreneurial Activity" of February 18, 1992, which
laid the legal foundations for restricting and preventing
monopoly, preventing unfair competition in business
and exercising state control. in compliance with
antimonopoly law [13]. It should be emphasized that the
first Competition Law of Ukraine was complex. It
defined the basic concepts and categories of compe-
tition, the main types of violations in the field of
competition, organizational and procedural principles of
antimonopoly.

The law also provided that state control over
compliance with antimonopoly law, protection of the
interests of entrepreneurs from abuse of monopoly
position and unfair competition is carried out by the
Antimonopoly Committee of Ukraine in accordance
with its competence. Most of the articles of the Law
were devoted to the establishment and functioning of the
Antimonopoly Committee of Ukraine. However, the
specificity of the tasks and functions entrusted to the
Antimonopoly Committee of Ukraine, necessitated the
creation of a special regulation, which became the Law
of Ukraine "On the Antimonopoly Committee of
Ukraine" [14].

On November 26, 1993, the Verkhovna Rada of
Ukraine adopted the Law of Ukraine “On the
Antimonopoly Committee of Ukraine”, which details
the establishment of a state body whose goal is to ensure
state protection of competition in business.

According to Art. 3 of the Law of Ukraine "On the
Antimonopoly Committee of Ukraine" the main task of
the Antimonopoly Committee of Ukraine (AMCU) is:
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— implementation of state control over compliance
with the legislation on protection of economic
competition on the basis of equality of business entities
before the law and the priority of consumer rights,
prevention, detection and termination of violations of
legislation on protection of economic competition;

— control over the concentration, concerted actions
of economic entities and regulation of prices (tariffs) for
goods produced (sold) by natural monopolies;

— promoting the development of fair competition;

— methodological support for the application of
legislation on the protection of economic competition.

In addition, according to Art. 7 of the Law of
Ukraine "On the Antimonopoly Committee of Ukraine",
the AMCU, in addition to functions related to the control
and prevention of violations of legislation in the field of
economic competition, also performs functions inherent
in the judiciary. He considers cases of administrative
offenses, imposes fines.

The next step in the development of antimonopoly
law of Ukraine was the Law of Ukraine "On Protection
against Unfair Competition" [15], which entered into
force in 1996. This Law defines the legal basis for
protection of economic entities and consumers from
unfair competition. The law is aimed at establishing,
developing and ensuring trade and other fair practices of
competition in carrying out economic activities in
market relations.

To strengthen state regulation of the activities of
natural monopolies in 2000, the Law of Ukraine "On
Natural Monopolies" was adopted, which defines the
bodies that carry out state regulation of natural
monopolies; spheres of activity of subjects of natural
monopolies; principles of state regulation of natural
monopolies; responsibilities of natural monopolies;
types of liability of natural monopolies, their officials
and bodies that regulate their activities [16].

To create the necessary legal mechanism for the
harmonization of competition and industrial policy, the
Verkhovna Rada of Ukraine in 2001 adopted a basic
legal act on legislation to protect economic competi-
tion — the Law of Ukraine "On Protection of Economic
Competition" [17]. This Law regulates the relations of
state authorities, local self-government bodies,
administrative and economic management and control
bodies with business entities; business entities with
other business entities, consumers, other legal entities
and individuals in connection with economic
competition. It is important that the development of the
Law of Ukraine "On Protection of Economic
Competition" was preceded by a thorough study of a
large number of similar laws of Eastern, Central and
Western Europe, the legislation of the CIS member
states [18].

With the entry into force of the Law of Ukraine
"On Protection of Economic Competition" the Law of
Ukraine "On Restriction of Monopoly and Prevention of
Unfair Competition in Entrepreneurial Activity"
expired.

The Law of Ukraine "On Protection of Economic
Competition" in comparison with the Law of Ukraine
"On Restriction of Monopoly and Prevention of Unfair
Competition in Entrepreneurial Activity" significantly
expands the list of actions that can be defined as anti-
competitive concerted actions (Article 6) [17].

Exemption from liability is provided if the actions
of small or medium-sized enterprises in the joint
purchase of goods do not lead to a significant restriction
of competition (Article 7).

There are a number of concerted actions that may
be allowed by the Antimonopoly Committee of Ukraine
and the Cabinet of Ministers of Ukraine (Article 10).

The new Law significantly expands the list of
relations between economic entities that may be
recognized as a concentration, provides a list of actions
that are not considered a concentration (Article 22).

The law is aimed exclusively at those actions of
economic entities that may lead to the monopolization
of markets. The Law of Ukraine "On Protection of
Economic Competition" provides a general and
exclusive list of actions that are considered violations of
legislation on protection of economic competition,
introduces a mechanism according to which businesses,
citizens, associations, institutions, organizations can
apply directly to the AMCU concerning protection of
the rights in connection with infringement of the
legislation on protection of economic competition (item
36). In this case, according to the Law, such an entity
has the right to apply to the commercial court with a
claim for damages in the double amount (Article 55)
[17].

Thus, the Law encourages businesses and
consumers whose rights have been violated to take
active action to protect their rights.

After the adoption of the Law of Ukraine "On
Protection against Economic Competition", the rules of
competition law were significantly improved.
Legislation on protection of economic competition was
expanded and formed on the basis of the Law of Ukraine
"On Protection of Economic Competition", laws of
Ukraine "On Antimonopoly Committee of Ukraine",
"On Protection against Unfair Competition", "On Prices
and Pricing", "On Business Associations", "On
transport”, "On telecommunications", "On electricity
","On advertising".

However, despite all the achievements, the
legislation on the regulation of destructive competition
is relatively young compared to foreign counterparts and
requires consideration of specific factors that
objectively exist in Ukraine.

Quantitative indicators on destructive competition
in terms of basic types are given in the reports of the
Antimonopoly Committee of Ukraine.

Based on the analysis of the reports of the
Antimonopoly Committee of Ukraine for 2014-2020
[19-25], we can conclude that there is a tendency to
reduce the total number of violations of legislation on
protection of economic competition. Among the most
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common violations of destructive competition are
monopoly abuse, anti-competitive actions of public
authorities, anti-competitive concerted actions of
economic entities and unfair competition.

The analysis of the regulation of destructive
competition shows that the antimonopoly legislation of
Ukraine needs further development. Despite the positive
feedback from Ileading EU and USA lawyers,
antimonopoly law needs to be improved.

In Ukraine, there are active discussions on
improving and developing competition law [8-9]. For
example, N. Kuznetsova and Y. Semenyuk point to the
lack of consistency in the system of concepts of
antimonopoly law of Ukraine [9, p. 11]. Yu. Zhuryk
points out the cumbersome and difficult definitions in
some laws of antimonopoly law [8, p. 84]. The scientist
also draws attention to the inexpediency of the AMCU's
functions of drawing up protocols on administrative
violations, imposing fines for violations of
antimonopoly law. These functions, the scientist notes,
are inherent in the judiciary and their implementation by
the AMCU is a violation of Art. 124 of the Constitution
of Ukraine, according to which justice in Ukraine is
administered exclusively by courts [8, p. 83]. This thesis
is supported by another scientist 1. Dakhno, who notes
that it is unacceptable that the AMCU deals with crime
prevention and consideration of cases in two opposite
areas of economic activity - in the field of monopolistic
activity and in the field of competitive relations [10,
p- 94].

S. Kobets already in his work substantiates the
areas of improvement of legal and organizational
mechanisms of antimonopoly regulation in Ukraine
through the improvement of the terminological series of
basic laws of antimonopoly law; creation of a separate
body that would deal with the prevention and
investigation of violations in the field of competition;
transfer of authority to draw up reports on
administrative violations [26, p. 32].

In addition to the work of scientists, international
organizations, in particular the Organization for
Economic Cooperation and Development, take an active
part in developing key programs and improving
competition law in Ukraine in accordance with
international standards and best practices [11, p. 13]. In
particular, the recommendations include limited AMCU
resources and independence, the need to improve the
law and impose severe penalties for creating cartels and
conspiracies, eliminating inconsistencies with the
Commercial Code, and a clear and transparent
procedure for setting priorities and processes for the
AMCU.

We agree with the statements of scientists on the
expediency of delimiting some functions of the
Antimonopoly Committee of Ukraine, as the AMCU
performs many functions, the number of applications
and appeals on violations of economic competition law

is quite large, indicating overload of the AMCU and its
structural units.

It should be noted that in 2020, in accordance with
the order of the Antimonopoly Committee of Ukraine
dated 21.11.2019 No.23-r "On reorganization of
territorial branches of the Antimonopoly Committee of
Ukraine" the structure of regional territorial branches
was optimized to 6 interregional territorial branches:
North, West, South Southwest, Southeast and East. New
regional branches of the Committee have started
operating in Dnipro, Kyiv, Lviv, Odesa, Kharkiv and
Khmelnytsky. At the same time, in other regional
centers there are separate departments without the status
of a legal entity.

In the report of the Antimonopoly Committee of
Ukraine for 2020 [25] the need to reform the AMCU is
provided by the recommendations of a number of
international organizations, including the Organization
for Economic Cooperation and Development (OECD).
Also, a similar position was expressed by experts from
relevant EU agencies from Germany and Lithuania, who
also cooperated with the Committee in the framework of
the Twinning project.

Conclusions. Thus, the reorganization of structural
subdivisions of the Antimonopoly Committee of
Ukraine is taking place gradually as an element of the
national strategy of economic reform. However, the
issues of functional and structural delimitation of state
bodies in the field of destructive competition regulation
remain open.

From the above analysis of foreign experience, it
turns out that in these countries these powers are
distributed among several independent bodies, that is,
cross-control is used when the process of implementing
competition policy is divided between several bodies:
one investigates, the second makes decisions, the third
(advisory) gives an independent assessment. what is
happening in the field of competition [27, p. 74]. In
addition, in many European countries, there are special
courts that deal with violations of competition law. For
example, in Poland there is a court for competition and
consumer protection, in Austria cases in this area are
considered at first instance by a cartel court; in
Germany, a specialized court of first instance is the
cartel chamber (board) of the Supreme Court of the land
[12, p. 81], etc.

Given the results of the study, we can conclude that
despite the dynamic development of antimonopoly law
in Ukraine, which is positively assessed by foreign
experts, as well as a significant increase in the
effectiveness of the Antimonopoly Committee of
Ukraine, a new stage of institutional support to
overcome destructive competition its law enforcement
in accordance with the best international experience, as
well as a significant increase in the effectiveness of
antimonopoly authorities due to the functional and
structural separation of powers of the AMCU using
cross-checking.
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Cepaiok O. C., [lerposa 1. I1. AHTUMOHONOJIbHE 3AKOHOAABCTBO YKPAaiHU: NP00JIeMH Ta ePCleKTHBH

VY crarTi 34iliCHEHO aHaji3 CTaHy PO3BUTKY IHCTUTYTIB, HALUICHUX HAa CTPUMYBAaHHS AECTPYKTUBHOI KOHKYpEHIi B YKpaiHi.
IpoananizoBaHO KUIBKICHI Ta SIKICHI IIOKa3HUKH, III0 XapaKTePHU3YIOTh PiBEHb JeCTPYKTUBHOI KOHKYPEHIIil B YKpaiHi.

BusiBiieHo, 1110 IPOCTEXYETHCSI TEHASHIIS 10 3HIDKEHHS 3araJIbHOTO YHCIIA OPYIIEHb 3aKOHOAABCTBA IIPO 3aXUCT €KOHOMITHOT
koHKypentii 3a 2014-2020 pp. Cepex HalOIbII MOMIMPEHUX HOPYIICHb ISCTPYKTHBHOT KOHKYPEHLIT € 3I0BXKUBAHHS MOHOIIOJIBHUM
CTaHOBHIIIEM, aHTUKOHKYPEHTHI il OpraHiB Biaju, aHTUKOHKYPEHTHI Y3Tro/pKeHi Aii Cy0’€KTiB rocroapioBaHHs Ta HeI0OPOCOBiCHA
KOHKYPEHIIis.

IIpoBenennii amaji3 peryiaroBaHHS ASCTPYKTUBHOI KOHKYPEHIIl CBITYHMTH, IO AHTHMMOHOIIOJIHE 3aKOHOJABCTBO YKpaiHM
noTpedye MoAaIbLUIOro PO3BUTKY, HE3BAKAIOYH Ha MO3UTHBHI BiAryku npoBinHux ropuctiB €C ta CIIA. BusieHo, 1110 HOBUii eTan
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O. Serdiuk, I. Petrova

PO3BUTKY IHCTUTYLIOHAJIBHOTO 3a0€3IEYeHHs ILOAO MOJOJIAHHSA JECTPYKTHUBHOI KOHKYypeHLil mnoTrpedye BIOCKOHAJICHHS
aHTUMOHOIIOJBHOTO 3aKOHOIABCTBA Ta MPAKTUKH HOTO MPaBO3acTOCYBAaHHS.

3anponoHOBaHO HANPSIMH BJOCKOHAJEHHS IHCTUTYTIB CTPUMYBAHHS AECTPYKTUBHOI KOHKypeHILIi B YKpaiHi BiIIOBIIHO 1O
KPaIIoro Mi>KHapoXHOTO JTOCBIJTY, @ TAKOXK CYTTEBE ITiABUIIICHHS pe3yJIbTaTHBHOCTI TiSIIBHOCTI aHTUMOHOIIOIBHIX OPTaHiB 38 paXyHOK
(GYHKIIOHAJIBHO-CTPYKTYPHOTO ~ PO3MEXKYBaHHS IIOBHOBaXEHb AHTHMOHOIIOJIBHOTO KOMITeTY YKpaiHM 13 BHKOPHCTaHHAM
MEPEXPECHOTO KOHTPOJIS.

Kniouosi cnosa: aHTIMOHOIOJNBHE 3aKOHOJABCTBO, KOHKYPEHIS, NECTPYKTHBHAa KOHKYPEHIisl, IHCTHUTYTH, INEpEXpEeCHUH
KOHTPOJb.

Serdiuk O., Petrova I. Antimonopoly Legislation of Ukraine: Problems and Prospects

The article analyzes the state of development of institutions aimed at curbing destructive competition in Ukraine. Quantitative
and qualitative indicators characterizing the level of destructive competition in Ukraine are analyzed.

It was found that there is a tendency to reduce the total number of violations of legislation on protection of economic competition
for 2014-2020. Among the most common violations of destructive competition are abuse of monopoly, anti-competitive actions, anti-
competitive concerted actions and unfair competition.

The analysis of the regulation of destructive competition shows that Ukraine's antimonopoly law needs further development,
despite the positive feedback from leading EU and USA lawyers. It was revealed that the new stage of development of institutional
support to overcome destructive competition requires improvement of antitrust legislation and the practice of its law enforcement.

The directions of improvement of institutes of restraint of destructive competition in Ukraine according to the best international
experience, and also essential increase of efficiency of activity of antimonopoly bodies at the expense of functional and structural
delimitation of powers of Antimonopoly committee of Ukraine with use of cross-control are offered.

Keywords: antimonopoly law, competition, destructive competition, institutions, cross-control.

Cepaiok A. C., Ilerposa U. II. AHTHMOHONOJIbLHOE 3AKOHOAATEILCTBO Y KPAHHBI: NP00JIeMbI H epCHeKTHBbI

B crarbe npoBenieH aHAIHM3 COCTOSHMS PA3BUTHSI MHCTHTYTOB, HAIICIICHHBIX HA CICPKUBAHUE JIECTPYKTHBHONH KOHKYPEHIIMU B
Vkpaune. [IpoaHann3npoBaHbl KOJMYECTBEHHBIE U KAaYeCTBCHHBIC IIOKAa3aTeNH, XapaKTEPH3YIOUIHE YPOBEHb IECTPYKTHBHOM
KOHKYPEHIINHU B YKpanHe.

BeisiBreHo, 4TO HaOMIOJAETCS TEHASHLHUS K CHU)KEHUIO OOIIIEro YMCiIa HapyIIeHni 3aKOHOAATeNbCTBA O 3al[UTE SKOHOMHUECKON
koHKypeHImHy 3a 2014-2020 rr. Cpenu Hanbojee pacHpOCTPaHEHHBIX HAPYLICHUH NECTPYKTUBHOW KOHKYPEHLIMHU SIBIISIOTCS TaKHe:
3710yHOTpeOICHIEe MOHOIIOIBHBIM ITOJI0KEHHEM, aHTUKOHKYPEHTHBIE AEHCTBHS OPraHOB BJIACTH, AHTHKOHKYPEHTHBIE COTJIACOBAaHHBIE
JIEUCTBUS CYOBEKTOB XO3SHCTBOBAHMS M HEZOOPOCOBECTHASI KOHKYPEHIISL.

IlpoBeneHHBIN aHaNM3 PEryaUPOBaHUS  JECTPYKTHBHOH KOHKYPEHI[MM CBUIETENBCTBYET, YTO AHTUMOHOIOJIBHOE
3aKOHOJATENBLCTBO YKPAaUHbI HY>KIaeTCs B JalbHEHIIEM pa3sBUTHH, HECMOTPS Ha MOJIOKUTENbHbBIE OT3bIBBI BeAymuX 1opucToB EC u
CIIA. BeIsBI€HO, YTO HOBBIM 3Tall Pa3BUTUS MHCTUTYIHMOHAIBHOTO OOECHEYEHMs IMPEOIOJICHUS AECTPYKTUBHOW KOHKYPEHIIMH
TpeOyeT COBEpIICHCTBOBAHMS aHTHMOHOIIOIEHOTO 3aKOHOAATEIECTBA U MIPAKTHKY €T0 IIPAaBOIPUMEHEHHS.

IIpennoskeHsl HampaBICHUS YCOBEPIICHCTBOBAHMS WHCTHTYTOB CHCP)KUBAHUS JIECTPYKTHBHON KOHKYpPEHINH B YKpaWHE B
COOTBETCTBUHM C JyYIIUM MEXIYHApOIHBIM OIBITOM, a TaKKe CYIIECTBEHHOE MOBBIIICHUE DPE3yIbTaTUBHOCTH AESTEIbHOCTH
AQHTHMOHOIIOJIBHBIX OPraHOB 3a cy4eT (hYHKIMOHAIBHO-CTPYKTYPHOTO PasrpaHUYEHMS IOJHOMOYHMH AHTHMOHOIOJBHOTO KOMHTETA
VYKpauHBI ¢ HCIIOJIB30BAaHUEM IIEPEKPECTHOTO KOHTPOJIS.

Kniouesvie cnoséa: aHTUMOHOIIOJIBHOE 3aKOHOJATENHCTBO, KOHKYPEHIMS, MECTPYKTUBHAS KOHKYPEHIMS, WHCTHTYTEHI,
NEPEKPECTHBIN KOHTPOJIb.
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