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YK 349.41
CHIBBIJHOMWEHHA ITOJIOKEHbD ITPO TOBPOCYCIACTBO TA
3EMEJIbHUX CEPBITYTIB
Muponenko 1.B.
(kanOuoam PUOUYHUX HAYK, doyenm Kageopu yusitbrozo npasa FOpuouunoco
incmumymy Ilpuxapnamcvko2o HayioHanrbHo2o yHieepcumemy im. B. Cmeghanuxa)

Anomayia. B Oaniti cmammi po32aA0arOMbCa  NUMAHHA NPO  CNIBGIOHOWIEHHS NOJIOJHCEHb  NpO
dobpocyciocmeo ma 3emenvHux (npedianvHux) cepsimymie. Ha cb0200Hi 601U CKIAOAOMb CAMOCMIHI IHCIUmMymu
3eMeNbHO20 Npasa ma Maiomv SK CRilbHi 03HaKu, max i eiominnocmi. Ix noeomyiomv cnintoui npusnavenns i
Xapakmep Oii, cninbHa cghepa 3acmocys8anna ma noxooxcenHs. Boonouac ix npasosa npupooda € pisHor, OCKinbKu
NOJOJCEHHST NPO  000OPOCYCIOCMBO HA CbO2OOHI NPULHAMO PO32AA0AMU SAK BCTNAHOBNEHI 3AKOHOOABCTNEOM
0bMedceHHs w000 30ilICHeHHs NPas HA CYCIOHI 00 €EKMU HEPYXOMO20 MAUIHA, a 3eMelbHi cepsimymu — peyosi npasd
Ha yydce MaiiHo, AKI 6UCMIYNAIOMb AK OOMAMNCEHHA Yb020 Mauna. Bxasane nposasnaemvcs paAoi 6iominnocmel:
HAIEeXHCHICMb 00 DI3HUX NPABOGUX KAme2opil (8i0N0GIOHO, 3aKOHO0A8YUX 00MedceHb Wo00 30IUCHEeHHS Npaé ma
peuosux npas Ha uyxce MaiHo), 3abesneuyeanHs pisHux inmepecié (nyOniyHUXx (3a2aibHOCYCRINLHUX) abo
NpUBAMHUX), 8IOMIHHUU NOPAOOK 6CIMAHOBNEHHS (HOPMAMUBHUL AO0 THOUBIOYATbHULL) MA IH.

Knrouosi cnosa: 0oopocyciocmeo, 3emenvHi cepgimymu, npasuia npo 006pocyciocmeo, cyciocvke npaso,
00MedICeHHsL NPag, 0OMICEHHS MAUHA.

Annotation This article concerns the question about the neighbourly right and easement. Today they make
independent institutes of right and have differences. They are connected by the general setting, general sphere of
application and origin. The legal nature of neighbourly right and easement is different in the same time.
Neighbourly right is the legislative limitations of realization of rights. Easement are laws on the stranger property.

Keywords: neighbourliness, easement, rules about neighbourliness, neighbourly right, limitation of rights,
burden of property.

AkTtyaabHicTh TeMH. [lonoxxkeHHs: ri1aBu 17 4UHHOrO 3€MENBHOTO KOJEKCY YKpaiHu
CIPSIMOBaHI Ha PEryJIIOBaHHS 3€MEIbHUX BITHOCHUH JHOOPOCYCIJCTBA 1 CTAHOBIIATH CAMOCTIHHUN
IHCTUTYT 3eMelbHOro mpaBa. OjHAK pEryJIOBaHHSA BIJHOCHMH BJIACHUKIB Ta BOJIOAUIBIIIB
(3€MJICKOPUCTYBAUiB) CYyCiHIX 0O0’€KTIB HEPYXOMOro MaifHa (3eMeNbHUX JUISHOK) He
0OMEXKYEThCS JIUIIE TOJOKEHHIMHU TIPO JA0OPOCYCIZICTBO, HEBIJI'€EMHOIO CKJIATOBOI TaKOTO
pEryJIIOBaHHS € TaKOX IIOJIOKEHHSI CTOCOBHO 3€MENbHHX CepBITyTiB. BinmoinHo, mocrae
MUTAHHS PO CIIBBIAHOIICHHS Ta PO3MEXYBaHHS JaHUX MTPABOBUX SBUILL.

Cran jociaimkenHs. Ha cporogni mnuraHHSAM — J100pOCYCIACTBA  HAYKOBIISIMH
NPUAUIAETECST TIOPIBHSHO HE3HAYHA yBara, KUIBKICTb HAyKOBUX TIpallb 3 JIaHOI TEMAaTHKH
oOmexxeHa. Okpemi acHeKTH IUX BIAHOCHH po3risHyTo B mparsx I1.d. Kynuauya, M.B.
[yneru, A.M. Mipomnuuenka, JI.B. bycyiiok Ta iu. Jlemo Oinpima yBara B JiTepaTypi
OPUIIIAETbCS 3eMEIbHUM CEpBITYTaM, 30KpeMa CJijJ 3rafaTtd AUCepTaliiHl JOCHIPKEHHS 3
nanoro nutanHs P.I. Mapycenka, M.b. I'onuapenka, I'.B. Cocninoi, B.I. Harau6iau Ta iH.
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Meta npociaigxenns. /lane gocmipkeHHST Ma€ Ha METi PO3TIISTHYTH ITOJIOKEHHSI YHHHOTO
3aKOHOJABCTBAa Ta HAYKOBI Ipalli 100 MPaBOBOi MPUPOAM MPaBWI MPO A0OPOCYCIICTBO Ta
3eMEJIbHUX CEPBITYTIB, @ TAKOXK 3’ ICyBaTH CIUIbHI Ta BIIMIHHI PHCH JaHUX MIPABOBUX SBUIIL.

OcHoBHHUIT BHMKJIaJ. B3aeM03B’ 430K NOJOXKEHHS HPO T0OPOCYCIACTBO Ta 3e€MENIbHUX
CepBITYTIB, 10 3a0e3nedye BCeOIYHICTh Ta KOMIUIEKCHICTh MPABOBOTO PETYJIIOBAHHS BiJIHOCHH
BJIACHHKIB Ta BOJIOAUIBLIB CYCiIHIX 00’€KTIB HEpyXOMOro MaiHa, B JIiTepaTypi BiJl3HauyaBCs
HEOZHOPa30BO. Tak, BHCIOBIIOIOTHCS AYMKH, IIO 33 CBOEK IOPHUAWYHOIO IPHPOIOI0 T.3.
,»CYCIICbKE TIpaBO” € CYKYIHICTIO crnenu]iuHuX OOMEKeHb MpaBa BIACHOCTI, MOKIMKAHHUX
CTPUMYBAaTH pPEYOBI IHTEPECH CYCiTiB, a TaKOXX CEPBITYTIB, IO BHHUKAIOTH BiJIOBITHO [0
3aKOHY YM JIOTOBOPY Ha MEBHY YAaCTHHY 4Yy>KOTO HEPYXOMOTro MaifiHa, 6e3 KOPUCTYBaHHS SIKOIO
cepBiTyapiii He MOXe 3IiHCHIOBATH CBOI MPAaBOMOYHOCTi, OOYMOBIICHI NPaBOM THTYJIHHOTO
BOJIOIHHS, SIKI 3HAXOJATHCSA B €THOCTI Ta B3a€MO3B’ 513Ky [1, ¢. 9]. binbm Toro, sk Mu mo6aynmo
HaJalli, 3eMellbHI (MpemialibHi) CEepBITYTH Ta TOJOXKEHHS PO JOOpPOCYCIACTBO (TOYHIIIE —
oOMeXeHHS 1100 3/iMCHEHHs MpaB B iHTepecax CYyCiAiB) B JiTepaTypi MEBHUN Yac YITKO HE
PO3MEKOBYBAJIUCS 1 PO3TIISAIATIHUCS SIK €uHE siBHILE [2, c. 44-45].

3arajioM TOJO0XEHHS MpO J00pPOCYCIACTBO Ta 3€MENbHI CEpBITYTH MalOTh SIK CIIJIbHI
O3HAKH, TaK 1 BIIMIHHOCTI. 30KpeMa 1X MOEAHYE: CIIJIbHE MPU3HAYSHHS Ta XapaKkTep Aii, CIiIbHa
cdepa 3acTOCYBaHHS, CIiIbHE MOXO/HKeHHA. BomHOYac HaMOIIbII ICTOTHOIO iX BIAMIHHICTIO €
pi3Ha mpaBOBa TPUPOAA, OCKIIBKH IIOJIOKEHHS IMPO J0OPOCYCIiACTBA HA CHOTOMIHI TMPUHHSTO
pO3MIIAJaTH K BCTAHOBJIEHI 3aKOHOJABCTBOM OOMEKEHHs LIOJ0 3/iHICHEHHS NpaB Ha CYCIJHI
00’€KTH HEPYXOMOTo MaiiHa, a 3eMEeJIbHI CEpBITYTH — K PEYOBl IpaBa Ha 4yX€ MalHO, SKI
BUCTYMAIOTh OOTSKEHHS I[LOTO MaiiHa [3, c. 3-4].

[lo crocyeTbesi CHUIBHOTO TPH3HAYEHHSI CEPBITYTIB Ta TOJIOXKEHb CYCIICHKOTO IpaBa
(iura vicinitatis B puMChKOMY MIPUBaTHOMY IpaBi), To, Ha AymKy JI.B. JloxkaeBa, BOoHM CXOXKi 3a
METOI0 Ta (YHKIISIMH, B 3B 13Ky 3 UMM OCTaHHI 1HOJI PO3TJISNAIOTHCS SIK PI3HOBHUJ] CEPBITYTIB
(T.3. ,JleranbHi cepBityTH )[4, c. 455-456]: Tak, MOJOXEHHS MPO AOOPOCYCIACTBO B TOH YU
IHIIMK crnocid B3a€EMHO OOMEXYIOTh 3[IIMCHEHHS NpaB Ha O0’€KTH HEPyXOMOro MaifHa B
IHTepecax BIIACHUKIB Ta BOJIOAUIBIIIB CYCITHIX 00’€KTIB, IO MPHU3BOIUTH 10 BCTAHOBJICHHS
0COOJIMBOTIO TPABOBOTO PEXHUMY VY iX BIJHOCHHAX, a CEpBITYTH — HAJAIOTh MOXKJIMBICTb
BUKOPHUCTOBYBAaTH CYCITHI 00’€KTH HEPYXOMOTo MaifHa s 3a0e3leueHHs TMoTped, sKi
HEMOXKJIUBO 33JI0BOJILHUTH B 1HIIHMH croci6. B 3B’s3Ky 13 IIMM BOHHM 3a0€3Me4yIOTh TOCATHEHHS
CIIJTLHOT METH — 3a0€3IeUeHHS Ta 3aXUCT MPaB Ta IHTEPECIB BIACHHUKIB Ta BOJOLIBIIIB CYCIIHIX
00’€KTIB HEPYXOMOTO MaiHa, JIF0YM MPHU I[OMY SK Pi3HOBHIU OOMEXEHb IMIOAO 3A1MCHEHHS
mpaB Ha MaiHO (BIAMOBIHO, BCTAHOBJEHI B 3aKOHOAABYOMY (HOpPMATHBHOMY) Ta
1HAMBITyaJIbHOMY TOPSIZIKY ).

Takox criapHOIO € cepa 3aCTOCYBaHHS MOJOXKEHb MPO JOOPOCYCIICTBO Ta 3€MEJIbHUX
CEepBITYTIB, OCKUIBKU HIETHCS PO BiTHOCHHM BJIACHUKIB Ta BOJIOAUIBLIIB HEPYXOMOT0 MaiiHa, a B
KOHTEKCTI1 TOJIOKEHb YKPaiHCHKOTO 3aKOHOJAaBCTBA — 3€MEJIbHO-IIPABOBI BiJTHOCHHH BJIACHUKIB
Ta 3eMJIEKOPUCTYBAviB CyCiIHIX 3eMeIbHUX IUIIHOK [5, c. 88; 6, c. 33].

Sk BKEe BKasyBaJOCsA BHIIE, MOJIOKEHHS MPO JO0OPOCYCIICTBO Ta 3€MENIbHI CEpBITYTH
HOEHYE TAKOXK CIIbHICTH MoxokeHHd. Tak, I'.I'. XapueHKo MoB’s3ye MOSIBY MpaB Ha 4UyKi
peyl y pUMCBKOMY TPHUBAaTHOMY TMpaBi SK MEPIIMX OOMEXEHb IMpaBa BIACHOCTI 13 MPaBOM
CYCIJCTBa; Ha HOTO IyMKY CIIOYaTKy 3eMeJIbHI CEpBITYTH, a 3r0JIOM 1 iHIII MpaBa Ha 4yXi pedl y
Pumi BUHUKIM 1 PO3BUBAIMCH y paMKaxX BIIHOCHH MDK BJIACHUKAMH-CYCIIaMH 3€MEIbHHUX
ningHok [7, c. 119-200]. Ha nymky iHIOMX aBTOpiB, HABMAKW CydYacHI IOJOXEHHSA IIpO
no0pocyciicTBa BHHHUKIM Y PHUMCHKOMY TPHUBAaTHOMY TMpaBi K MABHA 3€MEIbHUX
(mpeMiaJbHMX) CEpBITYTIB, SKI 3aCTOCOBYBAIMCS y BITHOCHMHAX BIACHMKIB CYCITHIX 00’ €KTIB
Hepyxomoro MaifHa [8, ¢. 27-29]. 3aragom NMUTaHHA NPO MEPBUHHICT, BUHUKHEHHS TOJIOKEHB
npo 100pOCYCIACTBO YM 3€MEIbHUX (IIpEeMialbHUX) CEPBITYTIB € CKOpillle PUTOPUYHHM,
OCKUJIBKHM 1X TIOsiBa B 700y PHUMCBKOTO TpaBa OOYMOBJIEHA CXOXXMMH TPHUYMHAMH: MICHKUN
XapakTep JaBHbOPUMCHKUX IIOCENIEHb Ta CKYMYEHICTh 3aceNieHHs, APIOHICTh 3eMJICBOJIO/IHb,
ciMeiiHi moaum Ta iH. [9, ¢. 303, 310]. IIpu 11bOMy HArOJIONIIYETHCS, IO YITKOTO PO3MEKYBAHHS
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MK CYCIZICBKMM TIPaBOM 1 CEpBITYTaMH B PHUMCHKOMY NPWUBAaTHOMY TIpaBi HE MPOBOAMIIOCS;
cyciacbke npaBo B CtapogaBHboMy Pumi mie He cknanocs B chopMOBaHUN MPAaBOBHM 1HCTUTYT
[10, c. 23-24].

Buxonsun 3 BKa3zaHOro, BBa)Ka€EMO, 110 BUHUKHEHHS JAHUX HPABOBHUX SIBHI — IPOLEC
B3a€MO3B’A3aHMUM, a T.3. ,,CYCIACbKE NpPaBO” 1 CEPBITYTH, SIKI MEPBUHHO (HOPMYBAIMCS SIK
cnenudiyai 0OMeXEeHHS MpaBa BIACHOCTI, B MOAANBIIIOMY TpaHC(HOpMYyBaJHCs B OKpeMi MpaBOBi
IHCTUTYTH; CydyacHEe pO3yMIHHS IPaBOBOI MPUPOJHU MOJOKEHb PO JO0OPOCYCIACTBO OJMXKUE 10
pPO3YMiHHA HOro sK crnenudiuHoro OOMEXEHHs MpaBa BIACHOCTi, B TOW 4Yac SK CEPBITYT —
caMocCTiifHe, X04a i oOMexeHe, Cy0’eKTHBHE PeuoBE MpaBo; B 3B 53Ky 13 MM MOXKHA 3pOOHTH
BHCHOBOK IPO HETOTOXHICTH IUX TepMiHiB [ 1, c. 37].

o crocyeTscsi pO3MEXKYBaHHS TOJOXKEHb NP0 TOOPOCYCIICTBO Ta 3E€MENbHUX
(mpexdianbHUX) CEPBITYTIB, TO iX pi3Ha MpaBOBa MPHUPOJA MPOSBISAETHCS B PAMl BiAMIHHOCTEH:
HAJIEKHICTh /10 PI3HUX MPABOBUX KaTeropii (BiAMOBIAHO, 3aKOHOJABYMX OOMEXKEHb T4 PEUOBHX
IpaB Ha 4YyXe MaifHo), 3a0e3medyBaHHsl PI3HUX iHTEpeciB (MyONiYyHUX (3aralbHOCYCHLUTEHUX)
a0o0 MpUBATHUX ), BIIMIHHUH MOPSIOK BCTAHOBJICHHS (HOPMAaTUBHUM 200 1HAMBITyalbHUN) Ta 1H.

Tak, na nymky JI.B. JloxknmeBa, cepBiTyTHE MpaBo 3adinae (He OULIBIIO MIpor, HiXk
(i3U9HI BIACTHBOCTI MIJSTHKH) MOKJIMBOCTI 31MCHEHHS OKpEMHX MOBHOBA)XCHBb BJIACHUKA, IO
BiJIpi3HSE MOTO BiJ 1HIIOTO CHOCOOY pEryiroBaHHS BIAHOCHMH MK CyCiJaMU — 3aKOHOJaBYOTO
oOMeXEeHHsI MOBHOBa)KeHb BiacHMKa [4, c. 455-456]. Ha ue x Bka3yBajiocsi 1 B pOCIHCBHKIN
JOpEBOINIOMIMHIN niTeparypi: Ha aymky [.@. IllepmieHeBuya, oOMeEKeHHsSI IMpaBa BIACHOCTI
MalOTh Ha METI JINIIC CTUCHCHHSI BJIACHUKA B 3IMCHEHHI HOTro mpaBa 4epe3 iHIuX oci0, aje He
HA/IAI0Th M MpaB Ha YyKy piy, JaHil METi cIy>KaTh, TOIOBHUM YHMHOM, cepBiTyTH [11, c. 230].

OpHak BBaKaTH, IO TOJIOKEHHS NPO CYCIACTBO Ta 3eMelNbHi (TIpeiaibHi) CepBITYTH
BIJIPI3HAIOTHCA TUM, IO TEpIIi — OOMEXKYIOTh 31MCHEHHS MpaBa, HE HAJAl04M 1HIIUM ocobam
PEYOBHX TIPaB, a iHIIII, SIK peYOBE MPaBO, — HAAIOTh MOXKJIMBICTh BUKOPHCTOBYBATH Uy’K€ MAHO
[12, c. 208], 6yno O 3aHaATO MOBEPHEBUM. AJDKE B KIHIIEBOMY MiJCYMKY 1 IMOJIOXKEHHS IPO
O0OpOCYCiICTBO, 1 BCTAHOBIIEH] 3eMeNbHI (IpeiaibHi) CEPBITYTH NPU3BOAATH A0 OOMEKEHHS
MO>KJIMBOCTEH YIIOBHOBa)KEHO1 OCOOM 3AIMCHIOBATH Ti 4M 1HII Jii, TOB’sA3aH1 13 peai3alliero
npaB Ha MaiiHO (3eMenbHYy AUIIHKY). Ilpu 1poMy MexaHi3M iX aii 070 BCTAHOBJIECHHS MEX
3MIMCHEHHS Cy0’€KTUBHOTO MpaBa Ha HEPYXOMe MaliHO MOKE OyTH OJTHAKOBHA.

Tak, HOpMHU, SIKHMHU BCTaHOBIIOIOTHCS 3aKOHOJABYl OOMEXKEHHS, 32 CBOIM 3MiCTOM
MOXYTh MICTUTH SIK 3a00pOHSIOY, Tak 1 3000B’S3yl04l MNPUIHUCH. SIKIIO 3BEPHYTHUCS JO
YKpaiHCBKOTO 3aKOHO/JABCTBA, TO monoxkeHHs cT. 103 ta 104 3K VYkpainu 3a00poHSIOTH
3MIMCHIOBATH HAIMIPHUN Ta HEPUITYCTUMUN BIUTMB Ha CYCiJHI 36MEJIbHI IUISHKH, a TTOJIOKEHHS
ct. 106, 108 3K VYkpainu — 3000B’s3y10Th CHOpPUSATH Y BCTAaHOBJIEHI MEX Ta OpaTH ydacTb B
YTPUMaHHI CHIJIBHUX MEXOBUX CHOPYA. AHAJOrIYHOI, 3 HAayKOBO-TEOPETHYHOI TOYKH 30Dy,
MoKe OyTH 1 Jisl 3eMeNbHUX (TIpelialbHUX) CEPBITYTIB, SIKi 32 CBOIM 3MICTOM MOXYTbh HaJaBaTu
MOXJIUBICTh BHKOPHCTOBYBAaTH 4yXe€ MaiHa (T.3. ,,JTO3UTHUBHI’ CEPBITyTH, KOJU ocola
3000B’s3aHa TEPIITH YyKUH BIUTUB HA OOTsHKEHE MaiHO) a0 3a00pOHSATH BUMHATU TEBHI Jii
I0JI0 CBOTO MaliHa B iHTepecax (Ha KOPUCTh) 1HIIOI 0COOH; B OCTAHHHOMY BHUMAAKY HAETHCS TIPO
T.3. ,,HeraTuBHI” (mpuxoBaHi) cepBityTH [13, c. 258-259].

B nmiTepartypi BHCIOBIIOIOTBCS TPHUITYIIECHHS, IO CaM€ 3 HETaTUBHUX CEPBITYTIB
chopmyBaHca Cy4yacHI HOJOXEHHs Npo JoOpocyciactBo. IliaTpuMyioun B IJIOMy BKa3zaHy
TOYKY 30Dy, BCE XK CIiJ BIJI3BHAYMUTH, IO OCTATOYHO HETATHUBHI CEPBITYTH BCE X HE 3HUKIIH,
30KpeMa BOHM NPSAMO 3aKpillJieHI B 3aKOHOJABCTBI psiay KpaiH: Tak, 3rigHo 4. 1 c1. 434 LK
PecryGmikn MongoBa, CEpBITYyT MOXKE TOJIATaTH B OOOB'SI3KY BJIAaCHUKA YTPUMYBATHUCS BiJl
3MiICHEHHs] TIEBHUX [Iii HA KOPUCTh BIACHHWKA JOMIHYIOYOi 3eMenbHOi ninsHku. Jo cioBa, 3
MPUBOJIY MPABOBOI NMPUPOJIM HETATUBHHUX CEPBITYTIB €IMHA TOYKA 30py B JIITEpaTypi BIACYTHS,
30KpeMa HaBiTh Ti aBTOPH, SIKI BKa3ylOTh Ha IMOJIIJ CEpPBITYTIB 3a 3aMICTOM Ha MO3UTUBHI (TIpaBoO
0COOM CKOIOBATH IE€BHI JIii 32 paxyHOK 4y’>KOi HEPYXOMOCTI: MMPaBO MPOXOay abo Mpoi3my uepes
1HIIIy 3eMeNbHY AUISHKY Ta iH.) Ta HEraTHBHI (IIPaBO BUMAraty, 00 BIACHUK YyTPUMYBABCA Bij
TOro ab0 I1HIIOTO KOPUCTYBAaHHS CBOEIO PIYYIO: CEPBITYTH CBITJA, MOBITPS, BUIJISAY TOIIO),
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BKa3yIOTh, 1[0 HETaTUBHI CEPBITYTH HE € PEUOBHMH MTPABAMHU Ha Uy’K€ MAiHO, a € OOMEKEHHIMH
IpaBa BIIACHOCTI a0 iHIIMX peuoBuXx mpas [14, c. 255].

TakuM YWHOM, 3 HayKOBO-TEOPETHYHOI TOYKH 30py, IPHHIHUIOBA BiIMIHHICTH B
XapakTepi Ail MoI0XKeHb MPo T0OPOCYCIACTBO Ta 3eMENbHUX (TIPEAiaIbHUX) CEPBITYTIB BiICYTHS,
SKIIO OCTaHH1 PO3TIISAIATH KOMILJIEKCHO, BKIIFOUAIOUH SIK TTIO3UTHUBHI, TaK 1 HETaTHUBHI CEPBITYTH.

B nitepartypi Tako)X 4acTO BHCIIOBIIOEThCS JyMKa, 110 MOJIOKEHHS PO J00pOCYCiACTBO
Ta CEpBITYTH MOXKHAa pO3MEKOBYBaTHM 3a IHTEepecaMu, JUisi 3a0e3leUeHHs SKUX BOHHU
BCTaHOBJIIOIOTHCA: BIAMOBIIHO, ITyOiuHi Ta nmpuBaTHi. Sk cBoro yacy Bkaszas B.I. Cunaiicbkuii,
nepir, 0OMeXyr0ud MOHATTS NpaBa BIACHOCTI, MAIOTh HAa METi 3pOOUTH MOXIIMBUM 3JIIHCHEHHS
mpaBa BJIACHOCTI B IHTEpecax CaMUX K€ BJIACHHMKIB 1 B IJIOMY B IHTEpecax CyCHUIBHOTO
HOPSZIKY, a APYTi — HaJlaTH TPETiM oco0aM MHUBIJBHI MpaBa Ha 4yXKy pid, po3mupuT chepy ix
MPUBATHOTO MMAaHYyBaHHS Ha UyXi peyi; Ha IyMKY JaHOTO HAYKOBIIS, BKa3aHa BIAMIHHICTh METH 1
BU3HAYA€ BiAMIHHY IOPUANYHY TIPUPOTY OOMEXKEHb IIpaBa BIACHOCTI Ta MpaB Ha 4yxy piv [12, c.
208].

3araioMm 3 BKa3aHHM BapTO TOTOAMUTHUCS, ajie 0/Ipa3y CIiJ BIA3HAYUTH, IO OJHE 1 TEXK 3a
3MICTOM IIOJIO’KEHHSI, 3aJIS)KHO Bl crnocoOy HOro BCTaHOBIIEHHS, MOXKE pO3MIAJaTHCA 1 5K
3aKOHOJIaBYe OOMEXEHHS, 1 K OOTsDKEHHS (CepBITYT); BIAMOBIAHO, MOXKHA CTBEPKYBATH, IO i
iHTEepec, skuil opmansHO BOHO Oyjae 3a0e3nmedyBaTd, TaKoXk Oyae pi3HUM (ITyOIiYHHMM, SIKIIO
H1eThCs PO 3aKOHOAaBY1 OOMEXKEHHS, Ta MPUBATHUM — JUIS 3eMEIbHHUX CepBiTyTiB). Tak, mpaBo
JIOCTYITy Ha CYCI/IHIO 3eMEeJIbHY JUISHKY 3 METOI0 OOCIyrOBYBaHHS 1HILIOI JIJSTHKH, BCTAHOBIICHE
Ha miJcTaBi noroBopy um pimeHHs cyay (cr. 99 3K Vkpainn), cipuiiMaeTbes K TpaauIiitHuNA
PI3HOBUJ 3eMeNbHUX (TpeiaIbHUX) CEPBITYTIB, BIIOMUX 3 YaciB pUMCHKOTO IMpaBa. BomHouac
SIKIIO TAKe X 3 3MICTOM TIOJIO)KEHHST BCTAHOBJIIOETHCS HA PiBHI 3aKOHOJIaBCTBA, TO BOHO HalOyBae
XapakTepy HOPMATUBHO BCTAHOBJIEHOTO (3aKOHOJABYOT0) OOMEXKEHHs; SK MPHUKIAL —
nostockeHHs 4. 1 c¢1. 391 1K PecryGuiku MosoBa: Oyib-sSIKHid BIIACHUK ITICIS MUCEMOBOTO a00
YCHOTO MOB1IOMJICHHSI 3000B's13aHUI T03BOJIUTH CYC1ZOBI IOCTYII Ha CBOIO TEPUTOPIIO, SKIO i€
HEOOXIHO JuIs 3AiiicHeHHs 1 oOciyroByBaHHs OyiBeib, HAaca/pKeHb ab0 IHIIMX POOIT Ha
CyCIAHIN AUISHII.

3araqoM B TIPaBOBIM MNPHUPOAI TMOJIOKEHb NP0 J0OPOCYCIACTBO Ta 3EMENIbHUX
(mpenianbHUX) CEPBITYTIB MPHUHIIMIIOBA BIIMIHHICTH BCE X 1CHYE, OCKIJIBKH, MOBTOPHUMOCH,
mepur — e CKJIaJ0oBa HOPMATHBHO BCTAHOBJICHOTO MPABOBOIO PEXHMMY BiANOBIAHOTO BHIY
MaiiHa, a JApyri — BCTAHOBJIOIOTHCSA IMIOAO KOHKPETHOTO MaiHa (3€MENbHUX [IJISHOK) Ta
XapaKTepU3YIOThCS MOJBIMHHOIO JII€I0: OOMEXYIOUM KOHKpETHE Cy0O’€KTHBHE IpaBO BIIACHOCTI,
BOHHU OJIHOYACHO OOTSKYIOTh HOTO 00’ €KT, CIIIYIOUH 32 HUM TPHU TTEPEXO0/Ii ITpaBa J0 IHIIUX 0ci0
[15, c. 136-139]. Haiibinbir o04YeBUAHO IIsI OCOOJIMBICTH MPOSBISETHCA B MOPSAKY iX
BCTAHOBJIEHHS, Ha 1110 HEOJJHOPA30BO 3BEPTAJIOCA yBary B JIITEpaTypi, 1 3 4Oro, Ha Hally AyMKY,
BUILIMBAIOTH 1 BCI 1HII X BIAMIHHOCTI.

Tak, B pamsHcekiii miteparypi [.b. HoBumpkwuii, 3 ogHOro OOKYy, 3BEpHYB yBary Ha
CHOPIIHEHICTh CYCIACHKOTO MpaBa Ta 3eMeNbHUX (IIpeaialIbHUX) CepBITYTIB, a, 3 IHIIOTO OOKY,
BKa3aB Ha BIJAMIHHICTb, sIKa BUIUIMBAE 13 MIJICTAB 1X BUHUKHEHHS: CEPBITYTH BCTAHOBIIOIOTHCS
JIOTOBOPOM, a TOJIOKEHHS CYCIJICHKOrO TpaBa — 3 MPUIUCIB 3aKkoHoaaBcTBa [16, c. 7]. Ille
paHiime, B pOCIMCHKIA JopeBOIONiiHIN nitepaTypi, B.b. IlomoB po3mexxoByBaB cepBiTyTH i1
CYCIJICBbKiI TpaBa 3a NMPHUHLUIIOM 3aKPIIUIEHHS OCTaHHIX B HOPMAaTHBHMX IPABOBHUX aKTax, IIO0
MalTh YHIBEpCATbHUN XapaKTep I BCIX BJIACHHUKIB 3€MENbHUX IUISTHOK, TOAI SK CEPBITYT
BCTAaHOBIIIOBABCSl 32 JOTOBOPOM CTOpIH a0o0 3a pIMICHHSIM Cyay y KOXHOMY KOHKPETHOMY
BUITAJIKY, BpaxoByIouu MicueBy cnernudiky [17, c. 37-40]. 3 cBoro 00Ky MOXHa BiI3HAYUTH, 1110
Ha CbOTO/IHI B 3aKOHOJIABCTBI HAIIOI JEpXaBH 3aKPIlJICHO MOJOXKEHHS, 3TiIHO SIKUX CEpBITYTH
MOXXYTh BCTAHOBJIFOBATHUCH JIOTOBOPOM, 3aKOHOM (BHIILJIEHO aBTOPOM), 3aIIOBITOM ab0 pillICHHSIM
cyny (ct. 98-100 3K, cr. 401-402 1IK); BBakaeMo, LI0 IIi TOJIOKEHHS CIIiJ MEPEriasHYTH B
YaCTHUHI MOJKJIMBOCTI BCTAHOBJICHHS CEPBITYTIB 3aKOHOM, OCKIJTbKM BOHH SIK PEYOB1 IpaBa
BCTAHOBIIIOIOTHCS HA TMIACTaBl 1HIWBIMyallbHUX IPABOBUX aKTiB a00 TPaBOYMHIB CTOCOBHO
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KOHKPETHHX 3E€MEJbHHX MAUISHOK, a TIOJIOKEHHS TpPO J0OpPOCYCIICTBO BCTAHOBIIOIOTHCS B
HOPMAaTHUBHO-IIPABOBUX aKTaX 1 CTOCYIOTh BCiX BIACHUKIB Ta 3€MJIEKOPUCTYBAUiB.

[Ile omgHa NpPWHIMIIOBA BiIMIHHICTh BKAa3aHWX IPABOBUX SIBUII MOJSTAE Y TOMY, IO
HOJIOXKEHHS PO JA00pPOCYCIICTBO HE JAIOTh IpaBa 0OMEXEHOI0 BUKOPUCTaHHS YYXKOro MaiiHa,
OCKUTBKM HE BH3HAIOTHCS PEYOBHMH IpaBaMu. BilIMOBITHO, MTONOKEHHS PO 10OPOCYCIICTBO HE
miaraoTe aepkaBHii peectpamii (. 3 cr. 111 3K VYkpainu), ocKiibkM BOHH € CKIIaJ0BOIO
BCTAaHOBJICHOTO 3aKOHOJIABCTBOM IIPAaBOBOTO PEXKUMY 3EMEIbHUX MUISHOK, Ha BIJAMIHY BiX
3eMeNbHUX CEePBITYTIB, NIHCHICTh SKUX B IKOCTI pEYOBHX MPaB 0€3MOCEPETHBO MOB’ I3YETHCS 3 1X
nepskaBHoOtO peectpaitiero (4. 2 ct. 100 3K Ykpainn).

CBoro vacy aBTOp BUCYHYB KOHIIETIiIO, 3T1HO SKOT il OOMEXEHHSAMHU IIpaBa BIACHOCTI
Ha MaiiHO (3eMeNbHI MIJSHKH) CIiJ PO3yMITH KOHKPETHi, 00 €KTUBHO ICHYIOYi OOCTaBHHHU
(MpaBOBi MPUITKCH, PEUOBI MpaBa Ha Yyke MaitHO, 3000B’s13aJIbHI MpaBa, MyOIidHI OOTSKEHH),
0 3BYXYIOTh CBOOOJY BIIACHHKA 3E€MEJIbHOI JUISHKH, IM030aBJISIOYM HOTO MOKIMBOCTI
3MIIMCHIOBATH OKpEMi CBOI MOBHOBA)KEHHS B MOBHIM Mipi M 4acTKOBO. B sxocTi oOMexeHb mpaBa
BJIACHOCTI Ha 3€MJII0 BUCTYMAE JIOCTaTHBO IIUPOKE KOJO 0OCTABWH, Pi3HHUX 32 CBOEIO MPABOBOIO
HOPUPOAOI0 — BiJ] 3arajlbHUX MPUHLUIIB MpaBa Ta HOPMATUBHUX IPUIKCIB IO PEUYOBHX MpaB Ha
qy)Xe MalHO Ta MyOJIYHHX OOTSKeHb (3a00pOHM BimuyKeHHs, apemt Ta iH.) [18, c. 10-11].
OOMexeHHs MOXKHa Kiacu(ikyBaTH 3a PI3HUMH KpUTEpisMH, OAHAK, B MEpUIy 4Yepry, Ciix
PO3pI3HATH 1B OCHOBHI rpynu: 1) HOpMaTHBHI OOMEXEHHS IpaBa BIIACHOCTI Ha 3eMITIO; 2)
OOTSKEHHS 3€MENbHUX NUISHOK.

[Ilo cTocyeThcss HOPMATUBHUX, TO CIOAM HAJIekKaTh T1 OOMEXEHHs, IO Oe3MOoCepeIHbO
BUIUIMBAIOTH 3 MIPUIIMCIB 3aKOHOJABCTBA HOPMATHUBHOI'O XapaKTepy 1 XapaKTepU3yIOThCsl TAKUMHU
O3HAaKaMH SK: IMIIEPaTHBHUI TOPSIOK BCTAHOBJICHHS; MOLIMPEHHs Jii Ha BCi a0 JOCTaTHBHO
HIMPOKE KOJIO BITHOCHMHH BIIACHOCTI Ha 3€MIIIO; BiIOOpaxaroTh MyONiuHUIN 1HTEpeC; BUHUKAIOThH
HE3QJICKHO BiJl BOJI BJIACHWKA; HE MiAIATAIOTH CIEUiaNbHIA peecTpamii. MoKHA TaKOXX BECTH
MOBY PO 0€3CTPOKOBUI XapaKTep TAKMX OOMEKEHb, OCKIIbKM BOHM BUHUKAIOTh 3 MPUHHATTSM 1
JUIOTH 0 CKacyBaHHS BiAMOBIIHOI MPAaBOBOI HOPMH.

B cBoro dyepry, oOTsDKEHHs 3eMENbHUX NUISHOK, BKJIIOUAIOUM 3eMebHI (TIpemiaibHi)
CEpBITYTH SIK pEYOBI TIpaBa, JOMOBHIOIOTH BCTAaHOBIEHI 3aKOHOAABCTBOM OOMEKEHHS,
BCTAHOBJTIOIOYH 1HIUBITyaTbHI MEXKI 31HCHEHHS KOHKPETHOTO Cy0’ €KTUBHOTO IMpaBa BIACHOCTI.
OOTsKeHHSI XapaKTepU3YIOThCS 1HAUBIAyaJIbHUM, @ HE HOPMAaTHBHHUM XapaKTE€pPOM, OCKUIBKU
BOHU: BUHUKAIOTh Ha IIJICTaB1 1HAWBIyaJIbHO-TIPABOBUX AKTIB UM MPABOYMHIB, MAIOTh aJIpECHUN
XapakTep (BHHHMKAIOTh IIOJAO OKPEMO BH3HAUYEHUX 3E€MEJIbHUX JUISHOK); MiJUIATaloTh
CrielialibHIM peecTparlii, IO BUCTYIAe€ yMOBOIO ix mificHocTi [19, c. 109-111]; Tak, 3rigHo 4. 3
ct. 111 3K Vkpaiuu, oOTsHKeHHsS TMpaB Ha 3€MeNbHI JUISIHKH (KpiM Oe3mocepenHbo
BCTAHOBJICHUX 3aKOHOM) IIJUISATAIOTh JEpKaBHIN peectpallii B JlepkaBHOMY peecTpi pedoOBHX
[IpaB Ha HEPYXOME MaiHO.

TuM He MeHIe, 3arajoM MHUTAHHS MPO CIIBBIIHOIICHHS MPaBWJI MPO J0OPOCYCIICTBO
3aJUIIAETHCS BIAKPUTUM. L{pOMY cripusie psii YMHHUKIB:

- B OKpeMHUX BHNAJKax TOJOXEHHS TPO JO0OPOCYCIIICTBO Ta 3€MEJbHI CEepBITYTH
JIOCTaTHBO TOIOHI 3a CBOIM 3MICTOM Ta PO3PI3HSAIOTHCS JIMIIE CIIOCOOOM BCTAaHOBJIECHHS (SIK
MpUKJIa, BKa3aHi Bulie nojoxxkeHds 4. 1 ct. 391 LK Pecny6niku Mongosa);

- TIOJIOXKEHHS MPO J0OPOCYCIACTBO Ta IMOJIOKEHHS MPO 3€MENbHI CEpPBITYTH HE 3aBXKIH
MO>KHa pO3MEKOBYBATH 3a MEXaHI3MOM iX Jii, 0COOIMBO — 32 YMOB peaizailii mpoIo3ullii moa0
3aKpIIUICHHS B YKPaiHCHKOMY 3aKOHOJABCTBI KOHCTPYKIIil HeraTuBHOTO cepBityTy [20, c. 12].

- 3aKpIIUICHHS B 3aKOHOJABCTBI Ta, BIAMOBIIHO, MOIIMPEHICTh B JIITEPATypi MOJOKEHB
111010 MOYJIMBOCTI BCTAHOBJICHHS CEePBITYTiB B 3akoHo1aBCTBi (cT. 100 3K Ykpainum, ct. 402 [IK
VYkpaiau), 1m0 HIBEIIOE YSIBICHHS TPO 1HIWBIAYyadbHO-TIPABOBHKM (HEHOPMATUBHUM) TMOPSIIOK
BCTAHOBJICHHS CEPBITYTIB SK X BU3HAYaJIbHY BIIMIHHICTb BiJl IOJIOXKEHb PO T00POCYCIACTBO;

- PI3HOMAHITHICTh TOJIOKE€Hb MPO JOOPOCYCIACTBO Ta 3E€MENIbHI CEpPBITYyTH 3a YMOB
BIZICYTHOCTI B JIITEpaTypi €IMHOI TOYKM 30py IIOMO iX 3MICTYy Ta TMpPaBOBOI HPUPOIH,
00MEKEHOCTI Ta HECUCTEMHOCTI BiJIIMOBITHOTO ITPABOBOTO PETYJIFOBAHHS.
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BuCHOBKH. 3arajoM IOJIOKEHHS PO JOOPOCYCIACTBO Ta 3eMENbHI CEPBITYTH MAIOTh 5K
CHUTBbHI 03HAKHU, TaK 1 BigMiHHOCTI. Ha choroaHi BoHN chopMyBamucs K CaMOCTiiHI IHCTUTYTH
npaBa, OO0 MalOTh HAa METi 3a0€3MEeYeHHs Ta 3aXUCT MPaB 1 3aKOHHUX IHTEPECIB BIIACHUKIB Ta
BOJIOALIIBLIIB CYCi/IHIX 00’ €KTIB HEPYXOMOTO MaiiHa, [iF04U MPHU bOMY SK Pi3HOBHIIU OOMEKEHb
1010 371 ICHEHHS TpaB Ha MaliHO (BiIOBITHO, BCTAHOBJICHI B 3aKOHOJaBUOMY (HOPMAaTHBHOMY )
Ta iHAMBiZyadbHOMY TOPSAKY). IX MOEMHYIOTH CHibHI MPU3HAYEHHS Ta XapakTep Mii, CIiabHA
cepa 3acTocyBaHHS 1 MOXOJKEHHS. BonHouac iX mpaBoBa Npupoia € Pi3HOI, OCKLIbKU
HOJIOXKEHHA Mpo J0OpPOCYCIACTBO HA ChOTOJAHI MNPHMHATO PpO3ISAAaTH SK BCTaHOBJIEHI
3aKOHO/IaBCTBOM OOMEXKEHHSI 11010 3/IIMCHEHHS MpaB Ha CYyClaHI 00’ €KTH HEPYyXOMOIro MaiHa, a
3eMelNbHI CEepPBITYyTH — PEYOBi MpaBa Ha YyXKe MaiHO, SIKI BUCTYMAIOTh OOTSDKEHHSMHU IHOTO
MaitHa. BkazaHe MposBISE€ThCS sl BIIMIHHOCTEH: HAJICKHICTh IO Pi3HUX MPABOBUX KAaTEropii
(BiAMOBITHO, 3aKOHO/JABUMX OOMEXKEHb Ta PEUOBHX MpPaB Ha Uyke MaifiHO), 3abe3meuyBaHHS
pisHuX iHTepeciB (myOmiuHMX a00 TPUBATHHUX), BIAMIHHANA TIOPSJIOK BCTAHOBIJICHHS
(HOpMaTHUBHMIA 200 1HAMBIAYaIbHUI) Ta 1H.
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(kanouoam PUOUYHUX HAVK, OOYeHm)

Anomauin. Y cmammi 00ciodiceno ocooausocmi nyoaiuHo-npueamHo20 Napmuepcmed y
chepi  suxkopucmanHs ma OXOpoHu 3emenv. Ha ocHosi awanizy 3akomodascmeéa ma
OOKMPUHATILHUX ~ NPOONIeM  eKONO2IYH020 MaA 3eMelbH020 Npaead 6HECeHO Npono3uyii 3
VOOCKOHANEHHSL  NPAB08020  pPe2yilo8aHHsi  NYONIYHO-NPUBAMHO20 — NAPMHEPCMEd 5K
NepCneKmueHo20 IHCMpPYMeHm) HayiOHAIbHOI eKOJI02IYHOT Ma 3eMeNbHO-NPA8060I NOJIIMUKU.

Knwuosi  cnosa:  ynpasninns — 3eMmeibHUMU  pecypcamiu, — nyONIYHO-NpueamHe
napmuepcmeo, nyoOniuHe [ npusamHe Npaso, 002080puU 8 HPUPOOOpPecYpCHil  cepi,
OpeaHizayitino-npasosi hopm cnigpobimuuymaa.

Moroz G. Public-private partnership in area of land use and protection

A promising tool for national environmental and land law policy should be admitted the
public-private, cross-sectoral partnership, meaning the formation and development of
partnerships between public and private entities. Legal regulation of such partnerships is under
creation, therefore such issue is actual and relevant. The article is to determine the
characteristics, legal forms and applied areas of public-private partnership in land and legal
issues. Law of Ukraine "On public-private partnership” defined organizational and legal
foundations of interaction between government and private partners and main principles of such
cooperation on a contractual basis. One of contractual forms of public-private partnerships are
agreements on cooperation in the field of land protection and usage. However, the existence of
different forms of contractual relations in the framework of public-private partnerships, which
are provided by Law and are governed by separate legal and regulatory acts, complicates the
formation of a common approach to creation of institutional support mechanism for development
of public-private partnerships. Taking into account current lack of positive results in the
implementation of public-private partnership projects at national and local level, there is a
proposal to create a draft of Law of Ukraine "On Strategy of development of Public-Private
Partnership in Ukraine". In the future Ukrainian legislation on public-private partnership
should take into account the requirements of practice and international experience and
consolidate other organizational and legal forms of cooperation between the parties of relevant
relations (which will be based not only on contracts), including land and legal sphere
considering its specificity. It is also necessary to clarify the list of priority areas for the use of
public-private partnership in land relations and improve the mechanism of public administration
to ensure the development of such partnerships with a focus on real secure coordination of
interests of public and private partners to obtain mutual benefits.

Keywords: Land Management, public-private partnership, public and private law,
agreements in nature resource sphere, organizational and legal forms of cooperation.



