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HEAKI 3BAKOHOJJABYI CYITEPEYHOCTI Y ITIPAKTHUIII
CIIPABEJIVIBOTO I CTAJIOTO BUKOPVMCTAHHA
TPAHCKOPITOHHUX BOOHUX PECYPCIB!

OcmanHim 4acom 6 UKOPUCMAHHI MPAHCKOPOOHHUX B00HUX PecypCié npusepmae éce
binvuie ysaeu. Hessasatouu Ha me, w0 npubepexcHi kpainu eusHaioms nepesazu mparc-
KOPOOHHUX DitOK | QOMOBAAIOMYCS 3 iHWUMU KpaiHamu Oaceliny piuku uepe3 yKna0aHHs
Y200, 002080Di6, Y3200HCeHHA NPABUT, ae iHOOi ix JifibHICMb, CNPAMOBAHA HA 30iNbUIeHHS
BIACHUX 61200, MOJ¥E NPUIBECTNU 00 NOPYUIEHHS Pi6HO6A2U Y baceliHi ma HABIMb 3a2pocy-
samu mupHomy cnisicnysanmi. Yunni minHapoori 0oeo8opu ma 080cmoponHi i bazamo-
CMOPOHHI 200U HAPA3i He € 00CMAMHBLO NOBHOBANHUMU, U400 30606 A3aM U KPAIHU CY80PO
00MPUMYBAMUCH 3AKOHO0ABHUX NPABUTL A NPUHUUNIE CHPABETILIB020, CMAT020 i CKOOD-
OuHo8aHoeo sukopucmants 600. Kpim mozo, Hapasi icHyromv KOHPRiKmHi cumyayii mix
Kpainamu, po3mamiosanHumu y 6epxXHixX i HUICHIX HacmuHax piukosux bacetinis, crmocosHo
BUKOPUCTNAHHS MPAHCKOPOOHHUX 60001MOKi6 Hepe3 HedOCKOHANICMb CAHKUiT 30 NOpyUleH-
ns. Iocmana neobxionicmy opeanizayii cneyianizosarozo MidHaApoOH020 opeary 3 HatiGU-
WUMU NOBHOBANEHHAMU 610 YCIX KpaiH O peeynsuii anmponozennoi OisnmvHocmi y
MPAHCKOPOOHHUX 8000MOKAX OJI NPOBAOHCEHHS iX CNPABEOUBO20 | CNATO20 YNPABTIHHS i
posseumky. Kpim mozo, cyuacti opuduuni npuryunu maromo 6ymu nepezsissHymi 3 Memoro
3aN08HeHHA NPoAnuH i cynepeurocmeis 0N YHUKHEHHS NOMEHUITIHUX KOHPIIKMI8 Mid
KpaiHamu 6epxXHiX i HUNCHIX 4aCMUH PiuKo6uUx bacelitis.
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It is undeniable that water plays a crucial role in the existence of all species
on the Earth, and it is considered as an indispensable component of the ecosys-
tem, which really necessitates the life of all beings. Together with the ever-inc-
reasing number of the world population, the greater demand to exploit exhaus-
tively natural resources in general and water in particular has posed a burning
problem for all States to address the collaborative equity of how to protect and
use transboundary watercourses. Many reports [11, 15, 25] have given alar-
ming warnings of the depletion of freshwater resources due to mostly human
interventions of the excessive, unplanned exploitations of transboundary wa-
tercourses. This severe process has made the world’s freshwater resources inc-
reasingly scarce and depleted, which possibly results in widespread crises, thre-
atening all species, directly human beings. In fact, most of the world’s freshwa-
ter resources are mutually shared by at least two or more countries; consequen-
tly, the States’ executive policies and people’s attitudes towards the protection
and use of freshwater resources are decisive in utilizing and preserving this va-
luable resource via appropriate international legal rules, treaties, and conventi-
ons. According to the definition terms of the clause 1, Article 1, it clearly states
that «Transboundary waters» means any surface or ground waters which mark,
cross or are located on boundaries between two or more States; wherever trans-
boundary waters flow directly into the sea, these transboundary waters end at a
straight line across their respective mouths between points on the low-water
line of their banks» [28, p. 2]. However, the scope of this paper only deals with
the analysis of international principles of protection and use of transboundary
freshwater resources management and water-related agreements with lower ri-
ver basins, typically hydrological conditions in the lower Mekong riparian ba-
sins as a case study.

The physical realities of transboundary watercourses have great impacts
on the lives of people from different countries and regions for the sustainable
development, equitable share, and reasonable use of the transboundary water-
courses. In recent years, the collaborative management in relation to internati-
onally shared watercourses has confronted many challenges for riparian States,
remarkably the flow of transboundary watercourses by hydroelectric dams
[15]. Since the 1997 UN Watercourses Convention [29] the transboundary wa-
ter cooperation among countries concerned have been increasingly emphasi-
zed to revise and renew existing, emerging rules and institutions to minimize
negative consequences as the result of legal management flaws. Despite the vi-
tal role of International Water Law and transboundary water policy areas,
many legal and policy frameworks for transboundary water management have
been unable to be incorporated by agreements among the riparian States, and
those legal documents are not totally bound to have joint institutional structu-
res liable to their joint management and cooperation, which leads to the chao-
tic exploitation of transboundary water resources [2]. According to the com-
pendium of good practices by the CADRI Partnership 2020, more than half of
the world’s 276 transboundary river basins have faced the improper cooperati-
ve management framework. Remarkably, even though there are some forms of
the presence of joint water institutions, the increasing demands on the exploi-
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tation of water resources, together with the negative impacts of climate change
has accelerated the challenges in performing international legislative water ag-
reements and making progress in transboundary watercourses cooperation
[3]. The present occurrence calls for more strengthened governance frame-
works to formulate the required capacity in order to sustainably manage all the
activities of the implementation of the legal joint-resources exploitation of
transboundary watercourses [26].

It is extremely important to promote transboundary watercourse coopera-
tion relating to its physical significance for the sake of many reasons such as po-
verty alleviation, peace and security, clean energy, ecosystem protection, and
climate change. Ensuring sustainable management of transboundary water co-
operation in regard to the mutual use and protection of the shared rivers chal-
lenges countries concerned in terms of managing transboundary rivers effici-
ently to maintain the tangible benefits from the integrated transboundary wa-
tercourses activities [33, 34]. In simple words, governing transboundary water
basins in a cooperative, equitable, and sustainable ways play a vital role in kee-
ping sustainable development, conflict prevention, peace and climate change
resilience [35]. There have been many growing concerns about lacking or weak
cooperative manners among riparian countries to address current water-rela-
ted challenges [35]. These heated controversies have fiercely urged the need to
strengthen further transboundary water cooperation to obtain great shared be-
nefits from its close collaborative actions. Consequently, it is crucial to formu-
late initiative transboundary water resources cooperation between riparian co-
untries to address a multitude of issues emerging from increasing human po-
pulations and growing demand due to the expanding economies. As a conse-
quence of on-going population growth, the need to satisfy human living condi-
tions has intensified the excessive exploitation of natural resources, especially
fossil fuels for mostly energy consumption [14]. Accordingly, fossil fuels have
become exhausted due to the excessive exploitation, so people have turned the-
ir focal exploitation to rivers for mostly hydroelectric power plants, which has a
great negative impact on natural habitats as well as climate changes [3, 9]. In re-
ality, the Water Convention [28] entails specific commitments emphasizing
transboundary riparian basins, encompassing the basis of agreements and ar-
rangements, along with joint bodies; nonetheless, the strict compliance among
shared-river countries, which have already entered the legally international
binding agreements, has not been totally observed [33].

The improper exploitation of shared rivers among upper riparian countri-
es has directly influenced badly lower riparian neighbours in respect of food
production, sustainable ecology, and industrial and domestic water use [14].
For the purpose of utilizing a non-fossil energy resource, shared-upstream ri-
parian countries keep altering the river water currents by building multi-hyd-
roelectric power plants, and pay a scarce attention to the rights of equity and
sustainable use of transboundary water resources in the lower riparian countri-
es [16]. In addition, legal documentation to impose sanctions on upstream co-
untries in the high likelihood of contaminating river water has been promulga-
ted, but this law enforcement does not act as much of a deterrent for upper ri-
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parian countries to protect water resources and respect lower riparian’s rights
[2]. To highlight the necessity of preserving ecosystem integrity while balan-
cing mutual benefits between upper and lower riparian countries regarding the
adoption and implementation of certain principles for basin agreements, this
study aims to review the influential impacts of international treaties and water
conventions governing transboundary water resources management, inclu-
ding global, multilateral treaties in the field of international water law and in-
ternational environmental law concerning the protection of transborder water
resources as well as bilateral or regional treaties and agreements on transboun-
dary water cooperations. Besides, the research also studies the rulings of the ju-
risdictions in resolving disputes related to the protection and exploitation of
transboundary watercourse resources. Basing on this investigation from the
analysis of secondary sources of primary qualitative datasets following Long-
Sutehall et al.’s model [13], the study suggests improved policies and initiative
practices for the equitable and sustainable development for lower riparian co-
untries to maintain social, economic, environmental and political inter-depen-
dencies at national, regional, and international scales. The scope of this paper
synthesizes, analyses, and evaluates the transboundary watercourses manage-
ment among lower and upper riparian countries, typically a case study of ASE-
AN-Mekong Basin Development Cooperation [20].

Current situations relating to rivers and legacies to legal normative
enforcements

With the steady population growth, the devastating scale of transboundary
water exploitation has occurred more excessively, which requires substantial
efforts between the share of rivers among countries to establish agreed mecha-
nism and processes of joint-transboundary water management. The most re-
markable documentation turns to the existence of the UN Watercourses Con-
vention [6], which stipulates a comprehensive legal framework to govern the
equitable and sustainable management of the shared rivers on account of rein-
forcing cooperation between shared water resources countries to respect key
principles of international law to avoid potential conflicts. In other words, in-
ternational treaty [6, 27] specifies legal structures empowering countries to uti-
lize water resources efficiently to maximize joint socio-economic and environ-
mental benefits. On mentioning the instrument to regulate the common use of
transboundary water, it is normally referable to the international treaties, bila-
teral and multilateral basin agreements, and principles. These normative docu-
ments state specifically the principal legal frameworks on governing shared ri-
vers, basic water administrative principles, and determining the relevant mec-
hanisms for collaborative water exploitation and dispute settlement. Currently,
the governance of transboundary waters has greatly been based on three uni-
versal legal frameworks, namely Helsinki rules, UN watercourses convention,
and UNECE water convention [6, 29, 35]. These key international legal instru-
ments have triggered more international treaties to address the great exploitati-
on of the water resources to meet the demand of the continued growth of the
world’s population.
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Although there have been many national, regional leveled conventions on
the use of transboundary waters, the excessive and endangered exploitation of
shared river resources have become burning debates among riparian countries,
especially between upstream and downstream shared-river countries regar-
ding the non-compliance of international treaties on governing transboundary
watercourses. Historically, due to the untreated release of toxic and hazardous
substances disposed into riverine systems, the alarming rate of water contami-
nation has caused increasing global concerns. This situation also stems from
long-term legacies, which requires more actions to diminish the deteriorations
of water quality. For example, the mining and ore processing of large-scale gold
and silver exploitation leads to the accumulation of mercury mine contamina-
ting severely the water dumping directly into riverine systems. For the sake of
socio-economic development, each national sanction imposed on environ-
mental polluted restriction has been likely to put under the control loosely in
the past time [4, 22]. According to [28], clause 1, Article 21 it clearly defines
that «Pollution of an international watercourse» means any detrimental altera-
tion in the composition or quality of the waters of an international watercourse
which results directly or indirectly from human conduct». It can be noted that
the aforementioned article accuses human activities of any violated action to
alter the current riverine systems to a worsened condition. In [12] the authors
assert that water pollution has negative influences on human health problems,
poisoned wildlife, and long-term ecosystem damage. In addition, the World
Bank [9] illustrates the severely negative impacts of water pollution (Fig. 1) ori-
ginating from water pollutants which are produced by human actions. In refe-
rence to clause 6, Article 1 [28] hazardous substances are defined as «Substan-
ces which are toxic, carcinogenic, mutagenic, teratogenic or bio-accumulative,
especially when they are persistent». Similarly, water pollutants are classified as
«organic pollutants, inorganic pollutants, pathogens, suspended solids, nutri-
ents and agriculture pollutants, thermal, radioactive, and other pollutants».
[36, p. 245]. As a matter of fact, although environmental law in most countries
stipulates specifically how to treat water pollutants, the costs to process them
are expensive; consequently, these pollutants are not strictly treated or unpro-
cessed before dumping into riverine systems. The main causes of water polluti-
on could be blamed for industrial activities, population growth, religious and
social practices, agricultural runoff, and accidental incidents. As such, the con-
sequences of water pollution have disastrous impacts on the ecosystem as well
as living organisms where the contamination of water pollution covers. In fact,
water quality is heavily affected by wastewater discharges, which requires pro-
per planning and management activities at national, regional scales to diminish
negative consequences of contaminated water bodies. As mentioned in previo-
us studies [5, 14, 24, 31], countries in relation to shared river resources have
currently tried their best to act in good faith to reduce the water pollution situa-
tion, but their efforts have not come up to their expectations. This explains the
reason why their ordinances are either obsolete or not legally enforceable eno-
ugh to deter the actions of anyone who contaminates the water resources. Besi-
des, water protection activities have not widely conducted to raise people’s
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Impacts of Water Pollution

Qhemical Cocktails occur in all countries,
rich or poor

Can we determine the total @CONOMIC €OSt of bad water quality’

{

DENMAND

Well known that nitrates
are lethal for babies

Previously unknown that nitrates increase
childhood stunting by 11-19% and
decrease adult earnings by 1-2%

OKIDIZED
/ NITROGEN

Well known that salts
degrade land

Previously unknown that enough food is

lost each year because of saline water t0 SALINITY
feed 170 million people, equivalent to
a country the Size of Bangladesh

Fig. 1. The impacts of water pollution [9]

awareness of their crucial roles in using, managing, and reserving water resour-
ces for their own sake and future generations [7, p. 325].

Another biggest temporary global concern is subject to the controversial
human alternation of flow regimes, which traces back to some basic sources
such as the construction of (a) dams, (b) water diversion, (c) urbanization, sea-
ling, drainage, (d) levees and channelization, and (e) groundwater pumping. Of
these burning matters, this section concentrates mainly the negative burdens of
the ever-emerging giant hydrologic power stations along the shared-river co-
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untries, especially the lower river basins. It cannot deny the benefits of dam
construction along the shared river watercourses. Specially, Zeiringer et al. [38]
enumerate some positive aspects of the presence of dams in the transboundary
river basins such as «low and high flows for flood control, electrical power ge-
neration, irrigation and municipal water needs, maintenance of recreational
reservoir levels, and navigation» [38, p. 72]. However, many published studies
[3, 14, 15] have claimed that flow regime alterations result in negative ecologi-
cal changes and other endangered consequences relative to sustainable deve-
lopment and peace. The principal cause of the flow alteration criticizes for the
continual building of large-scale dams along the shared river watercourses. It is
assumable to concede that the primitive convention concerning the develop-
ment of hydraulic power in transboundary watercourses possibly dates back to
the convention in Geneva 1923 [10], which incorporates 22 articles pivoting
the exploration and the yield of the hydraulic power. Unfortunately, when exa-
mining the detailed provisions of the convention carefully, it is clear to remark
that none of the articles entails the side effects of hydraulic power in relation to
transboundary river basins. In fact, the convention mostly stipulates the mana-
gerial rights of each State towards the exploitation of any operations for the de-
velopment of hydraulic power within its own territory in compliance with the
limits of international law. The successive, notable convention — the Helsinki
Rules [6] mainly addresses the uses of the waters of international rivers. In its
essence, the Helsinki Rules consist of 37 articles concerning deeply the gover-
nance of international rivers and international drainage basins. Similar to the
1923 convention, the Helsinki Rules do not impose any restriction on the cons-
truction of hydraulic power stations along the transboundary watercourses.
Another remarkable convention in the early 1990s done at Helsinki [28] cent-
ralizes the protection and use of transboundary watercourses and international
lakes. In particular, the clause 1, Article 3 thereof specifies 12 points (a-1) defi-
ning the prevention, control and reduction of transboundary impact. Nonethe-
less, by researching carefully the aforementioned article, together with other 27
ones, none of them refers to the governance and impact of dam construction
along the riparian basins. Remarkably, a convention on the law of the non-na-
vigational uses of international watercourses [29] takes place in 1997. This con-
vention encompasses 37 articles dealing with problems affecting many interna-
tional watercourses resulting from increasing demands and pollution. Compa-
red with previous conventions mentioned earlier, this convention constrains
factors relevant to equitable and reasonable utilization of watercourse States
(see Article 5 & 6). It is certain to state that the Convention, which was conduc-
ted in Helsinki in 1992 and became officially in effect in 1996, is considered asa
unique legally binding instrument in which the principal cores of the Conven-
tion is to promote four major aspects, namely the sustainable management of
shared water resources, the implementation of the Sustainable Development
Goals, and the prevention of conflicts, and the promotion of peace and regional
integration. Following the Convention, at its eighth session (Astana, 10—12
October 2018), the Meeting of the Parties to the Convention on the Protection
and Use of transboundary watercourses and International Lakes (Water Con-
vention) [28] promulgated the strategy for the implementation of the Conven-
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tion at the global level, and its liabilities should be regularly reviewed by the
Meeting of the Parties and its subsidiary bodies, particularly the Bureau and the
Working Group on Integrated Water Resources Management in terms of regu-
lating the riverine activities in transboundary water basins. In the same vein, at
the ninth session of the Convention (Geneva, 29 September — 1 October
2021), the focal theme of the Meeting of the Parties to the Convention on the
Protection and Use of transboundary watercourses and International Lakes
(Water Convention) [32] is to strengthen the implementation of the Conventi-
on and its principles in regard to transboundary water cooperation and sustai-
nable management of shared water resources. Nonetheless, there is still absen-
ce of the controversial hydraulic power stations along the transboundary rive-
rine systems.

Regarding the Convention on the protection and use of transboundary wa-
tercourses and international lakes, it is worth examining two official docu-
ments concerned. Firstly, Policy Guidance Note on the Benefits of Transboun-
dary Water Cooperation: Identification, Assessment and Communication [30]
consists of five chapters, which is supposed to be a resourceful guideline for ga-
ining numerous achievements of joint action deriving from experiences in
transboundary basins at a global scale. Furthermore, this Policy Guidance Note
is also expected to avail the diversified frameworks for the benefits of collabora-
tion among riparian States, where neighborly relations have mutual struggles
in solving shared-river potential benefits of cooperation. In reality, the Policy
Guidance Note places great emphasis on resolving the stagnant bottleneck of
shared-river collaborative utilization, especially a burning problem of the ne-
gative consequences resulting from the construction of dense hydroelectric po-
wer plants in the upper river basins, which poses directly negative impacts for
the lower riverine States, but this documentation hardly ever refers to the go-
vernance of building dams along the shared-river basins for the good of peace-
ful and beneficial transboundary watercourses cooperation. The second legal
enforceable documentation turns to the Principles for Effective Joint Bodies for
Transboundary Water Cooperation [31] The Principles entail the operational
aspects of bilateral or multilateral joint bodies for transboundary water coope-
ration to foster an effective and fruitful collaboration over the precious shared
water resources. Accordingly, the rationalized presence of the Principles is to
reconcile the operational diversity between the existing joint commissions and
other bodies for transboundary water cooperation to their practices in specific
hydraulic, political, economic, ecological/environmental, and social contexts.
As glimpsed from Table 1 below, it is noteworthy to recognize that the side ef-
fects of continued dam construction in the upper shared river watercourses
have not seriously been put into consideration therein.

Recognizing the importance of transboundary water cooperation, global
shared-river countries have recently done their best efforts to improve their le-
gal provisions and implement renovative sanctions to ensure that their envi-
ronmental law has to be pursuant to international law. Nonetheless, there still
exists some unsolvable problems regarding the circumstance that different Sta-
tes have applied different approaches to identify the benefits of transboundary
water cooperation which are supposed to vary either from basin to basin accor-
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ding to their economic, social, environmental and geopolitical characteristics
or the different stages of the transboundary riverine cooperation. To overcome
these obstacles, it is advisable for the shared-river countries collaboratively to
determine and select the most relevant and vital benefits of transboundary wa-
ter cooperation, which serves on the grounds that riparian States find it neces-
sary to consider their potential magnitude and other policy-relevant criteria to
jointly promulgate the best initiative policies for the purpose of equitable and
sustainable share of transboundary water resources. Table 2 UNECE [30]
exemplifies the importance of the benefits of transboundary water cooperation
as follows.

A case study relating to the fundamental flaw of Principles of
Transboundary Water Resources Management and Water-related
Agreements in Mekong riparian Cooperation

The Mekong River is reported to be one of the world’s largest rivers run-
ning through six countries — namely China, Myanmar, Thailand, Lao PDR,

Table 1
Overview of the Principles [31, p. 19]

Establishment of structure

and function Operation

Broad competence

Clear definition of the wa-
ters

Clearly defined tasks and
powers

Adequate organizational
structure

Adequate representation of
natural authorities

Flexible agreement
Availability of support
Regularity

Availability of information

Mandate to identify and as-
sess benefits

Procedural considerations

Selected technical aspects

Financial and human reso-
urces

Accountability mechanisms

Mechanisms for cooperati-
on and implementation

Clearly defined lines and
mechanisms

Public participation and
stakeholder involvement

Neutral facilitators and ex-
ternal expertise

Coordination with other jo-
int bodies

Exchange of information
and data

Ensuring the consideration
of groundwater issues

Facilitation of impact mo-
nitoring and assessment

Capability to adapt to chan-
ge
Early warning mechanisms

Adequate financial and hu-
man resources

Financial sustainability
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Cambodia, and through southern Vietnam into the South China Sea with the

length of approximately 4,900 km. Over the last few decades, the negative im-

pacts of human excessive activities due to the rapid population growth of rive-

rine countries concerned have posed serious challenges to the management

and development of the Mekong’s water resources. As the matter of fact, the

flow alteration stemming from intensified investments in water infrastructure

Table 2

Typology of the potential benefits of transboundary water cooperation [30]

Origin of benefits

Benefits for economic acti-
vities

Benefits beyond economic
activities

Improved water manage-

ment

Enhanced trust

Economic benefits

« Expanded activity and
productivity in economic
sectors (aquaculture, irriga-
ted agriculture, mining,
energy generation, industri-
al production, nature-based
tourism)

» Reduced cost of carrying
out productive activities

e Reduced economic im-
pacts of water related ha-
zards (floods, droughts)

o Increased value of proper-
ty

Regional economic coopera-
tion benefits

o Development of regional
markets for goods, services
and labor

« Increase in cross-border
investments

o Development of transnati-
onal infrastructure ne-
tworks

Social and environmental
benefits

 Health impacts from imp-
roved water quality and re-

duced risk of water-related

disasters.

« Employment and reduced
poverty impacts of the eco-
nomic benefits

« Improved access to servi-
ces (such as electricity and
water supply)

» Improved satisfaction due
to preservation of cultural
resources or access to recre-
ational opportunities.

o Increased ecological integ-
rity and reduced habitat de-
gradation and biodiversity
loss

« Strengthened scientific
knowledge on water status

Peace and security benefits

Strengthening of internatio-
nal law

o Increased geopolitical sta-
bility and strengthened dip-

lomatic relations

« New opportunities from
increased trust (joint initia-
tives and investments)

« Reduced risk and avoided
cost of conflict and savings
from reduced military spen-
ding

« Creation of a shared basin
identity
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leads to severe natural disasters, more severely the lower riparian countries.
Confronting the significant threats of over-excessive exploitation of the Me-
kong shared-river current, especially the ongoing dam construction in the
upper riparian States, four countries of the lower Mekong basin including Tha-
iland, Lao PDR, Cambodia, and Vietnam altogether signed an agreement for
transboundary water cooperation, and formulated the Mekong River Commis-
sion (MRC) to jointly manage the shared-river water resources in a more susta-
inable and equitable manner. In other words, the 1995 Mekong Agreement
[17] ratified by the MRC enables these countries collaboratively to ensure bet-
ter development and management of the use of transboundary watercourses
for the sake of economic benefits while protecting the environment, which cha-
racterizes the central mission and goals of the MRC (see Table 3). To achieve
the strategic objectives of cooperation, the MRC organizes and delegates three
bodies, namely the Council, the Joint Committee, and the Secretariat to under-
take their respective roles and responsibilities to maximize the use of water and
well-balanced development of the riparian basin, and assist the achievements
of the Mekong’s full potential thanks to the formulation of a basin development
plan. Over the years of cooperation, the MRC has kept renovating its legal regi-
me by adopting additional protocols and arrangements to enhance more eftec-
tiveness of the Agreement. It is somehow to affirm that the Mekong Agreement
is thought to function as one of the most efficient multilateral cooperative fra-
meworks for water resources management until now.

Consequently, to promote enhanced transboundary water resources ma-
nagement, the MRC has developed five sets of procedural rules and associated
technical guidelines on data sharing, water use monitoring, water use coopera-
tion, flow maintenance, and water quality. It is possibly classified that the first
three establish the process of water cooperation, while the rest set the criteria to
assess water conditions. These rules, known as the MRC Procedures, provide a
systematic and unified instrument for the implementation of the Mekong Ag-
reement. The Five sets of procedural rules could be chronologically summari-
zed in MRC Procedural Rules [19] as follows:

1. Procedures for Data and Information Exchange and Sharing (PDIES),
approved in 2001 to operationalize data and information exchange of vital wa-
ter-related indicators among the four Mekong countries;

2. Procedures for Water Use Monitoring (PWUM), approved in 2003 to
establish an effective monitoring system of water use of the Mekong and tribu-
taries by various sectors, including domestic supply, irrigation and hydropo-
wer;

3. Procedures for Notification, Prior Consultation and Agreement
(PNPCA), approved in 2003 to facilitate the cooperation on water use and de-
velopment with a set of three specific processes for proposed water infrastruc-
ture projects;

4. Procedures for the Maintenance of Flows on the Mainstream (PMFM),
approved in 2006 to set out assessment criteria and a process to monitor and
maintain adequate water flow in the Mekong and Tonle Sap rivers;
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Table 3
The 1995 Mekong Agreement [17]
Legal Details Additional information
Framework
Scope Mekong River Basin (Art. 5). The |It would be more accurate if the
parties agree «To cooperate in all  |term lower Mekong Basin’ was
fields of sustainable development, |used, as the upper riparian States
utilization, management and con- |to the Mekong — China and My-
servation of the water and related |anmar — are not parties to the ag-
resources of the Mekong River Ba- | reement. Thus, in the absence of a
sin including, but not limited to ir- | basin-wide agreement including
rigation, hydro-power, navigation, |all Mekong watercourse States, the
flood control, fisheries, timber flo- |rules of customary international
ating, recreation and tourism, in a |law apply to the upper reaches.
manner to optimize the multip-
le-use and mutual benefits of all ri-
parian and to minimize the harm-
ful effects that might result from
natural occurrences and man-ma-
de activities»
Substantive | The Parties agree to use ‘the waters | The rules in Article 5 are modified
rules of the Mekong Rivers system ina | by the prescriptions in Article 6
reasonable and equitable manner’ |which require the maintenance of
(Art. 5) subject to additional rules |a minimum flow level on the ma-
to be agreed under Art. 26 instream and those in Article 7,
which provides:“[The Parties ag-
ree:] To make every effort to avoid,
minimize and mitigate harmful ef-
fects that might occur to the envi-
ronment, especially the water qu-
antity and quality, the aquatic
(ecosystem) conditions, and ecolo-
gical balance of the river system,
from the development and use of
the Mekong River Basin water re-
sources or discharge of wastes and
return flows.
Procedural Specific body of rules on notificati- | The general rule of equitable and
rules on, consultation and data exchan- |reasonable utilization under the
ge, elaborated in subsequent Pro- | Mekong Agreement is linked di-
tocols rectly to a body of specific proce-
dural rules (such as notification
and consultation) that apply to in-
tra-basin and inter-basin uses of
the system. All uses of the tributa-
ries of the Mekong, including
Tonl] Sap, require notification to
the Joint Committee.
Institutional | The council of Ministers is the hig- | The MRC is central to the imple-
mechanisms | hest decision-making body for the | mentation of the Agreement; com-
Mekong River Commission prised of 3 permanent bodies —
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Table 3 (continued)

Legal
Framework

Details

Additional information

Dispute set-
tlement

(MRC), the oversight of the com-
mission is the responsibility of the
Joint Committee and the national
level implementation is by the Na-
tional Mekong Committee in each
contracting State. Technical and
administrative functions fall under
an operational arm, the MRC Sec-
retariat.

MRC responsible for dispute set-
tlement (Art. 18). Disputes not re-
solved by MRC are to be referred
to governments (Art. 34; 35)

the Council (one member from
each participating riparian State at
the Ministerial and Cabinet level,
empowered to make policy decisi-
ons on behalf of his/her govern-
ment); the Joint Committee (one
member from each participating
riparian State at no less than Head
of Department level); and, the Sec-
retariat.

One of the functions of the Coun-
cil is «to entertain, address and re-
solve issues, differences and dispu-
tes referred to it by any Council
member, the Joint Committee, or
any member State on matters ari-
sing» under the Agreement. The
Joint Committee is also required
to «address and make every effort
to resolve issues and differences
that may arise between regular ses-
sions of the Council, referred to it
by any Joint Committee member
or member State on matters ari-
sing» under the Agreement, and
«when necessary to refer the mat-
ter to the Council». Disputes not
resolved by MRC are referred to
the Governments for negotiation,
possible mediation or eventual set-
tlement «according to the princip-
les of international law». The Ag-
reement contains no reference
tony form of compulsory third
party dispute settlement procedu-
re.

5. Procedures for Water Quality (PWQ), approved in 2011 to strengthen a
cooperative framework to monitor and safeguard water quality of the Mekong
and Bassac rivers with agreed sets of assessment criteria (p. 6).

Recent studies [21, 26, 37, 38] have shown that the alarming state takes pla-
ce in the upper part of the Mekong basin originating from increasing storage
for hydro-electricity generation; that is, there is a significant alteration of flows
that reports have recorded the imbalance of unusual climate occurrence when
dry season flows tend to last longer whereas flood season flows are reported
shorter for the past few years. Accordingly, rapid river level fluctuations resul-
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ting from climatic variability have become focal controversial concerns at the
regional and international scale. In reality, the human activities such as const-
ruction and uncoordinated operation of hydropower facilities have resulted in
the change of the flow environments, directly affecting water quality and natu-
ral habitat for aquatic organisms. Thus, the ecosystem services are posed under
a serious threat. To tackle the problems of climate change and related water se-
curity challenges, MRC initiates Basin Development Strategy for the Mekong
River Basin 2021—2030 & MRC Strategic Plan 2021—2025 [19] with five stra-
tegic priorities as follows:

Strategic Priority 1: Maintain the ecological function of the Mekong River
Basin

Strategic Priority 2: Enable inclusive access and utilization of the basin’s
water and related resources

Strategic Priority 3: Enhance optimal and sustainable development of wa-
ter and related sectors

Strategic Priority 4: Strengthen resilience against climate risks, extreme
floods and droughts

Strategic Priority 5: Strengthen cooperation among all basin countries and
stakeholders

Overviewing the outlook of the previous strategic plan, it is easily noted
that the proposal plan might be effective only within the territory of shared-ri-
ver basin which belongs to the sovereignty of those countries altogether signing
the transboundary watercourses convention. This plan is, however, unable to
compel Myanmar or China to comply with any sanctions, especially the 1995
Mekong Agreement as these countries are dialogue partners of the MRC, but
they have heavily influenced the Mekong watercourses because of their upstre-
am geographical location. As glimpsed from Fig. 2, dams in operation and
planned projects along the upper basin are densely constructed, which is certa-
in to cause the climate change and reduced floodwater storage capacity in the
Mekong Delta. This insoluble situation occurs not only in the Mekong River
but in other global shared rivers. Many studies [1, 18, 23, 26] and UN water
conventions have claimed the urgent actions to compensate for hydro-political
and administrative gap concerning the equitable and sustainable management
and cooperation of transboundary water resources in the world. Unfortunate-
ly, the stagnation is still facing the ineffective legal provisions of international
water law to tackle the unsolvable ongoing situation.

Briefly, there is still lack of multi-lateral cooperation of all shared-riverine
countries to be constrained by a single convention in terms of equitable and
sustainable coordination and development in the Mekong River.

Conclusion

Reports have shown that water resources have become increasingly scarce
over the past decades. Provided that water crisis takes place, it might lead to cli-
mate, health, agricultural, economic, and political crises. The construction of
legal regimes at many levels, from bilateral, multilateral or from regional to glo-
bal scales is to regulate the activities of countries with respect to transboundary
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.  Liang Prabang

Fig. 2. Sub-basins, major rivers and evaluation of the Upper Mekong River Basin in China

(8]

water resources, it also demonstrates the efforts of countries in building general
rules and principles to effectively protect transboundary watercourses from its
quantitative, qualitative and ecological damages from excessive human im-
pacts, especially upper riparian States. Human activities towards shared rivers
possibly results in riverbank erosion due to construction on the opposite river-
bank of the contiguous source country, greatly increase in sedimentation due
to deforestation upstream, interfering with the flow regime, and the extinction
of a number of species. The aforementioned facts demonstrate that the impor-
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tance of establishing legal frameworks is to regulate the behaviour of countries
to ensure the sustainable, reasonable and equitable exploitation and use of
transboundary water resources to protect the survival of each country as well as
of all mankind. It is necessary to use international legal principles and norms to
govern riparian countries to prevent, limit and respond to negative impacts on
the quantity, quality and ecology of transboundary water resources. Thus, in-
ternational water law is a legal instrument to ensure that all shared-river count-
ries, especially downstream countries, have the opportunity to enjoy the bene-
fits from international water sources on an equitable and sustainable basis,
which protects these countries against the acts of «xmonopoly on water resour-
ces» of upstream countries, and simultaneously ensures the use of transboun-
dary water resources of a country not to harm its interests and other countries,
and the needs of future use; thereby, it contributes to ensuring the peaceful and
friendly relationship between riparian countries.

On the basis of the provisions of the UNWC Convention [29], the UNECE
Convention [32] regional and bilateral treaties on transboundary watercour-
ses, a legal framework for the protection of shared-river water resources has
been formed; however, this legal framework is also revealing certain limitati-
ons. As a global multilateral treaty, the UNWC Convention still has the nature
of a framework treaty, establishing fundamental issues, and the basis for activi-
ties to protect transboundary water sources. Although the UNECE Convention
is more binding and specific than the UNWC Convention, providing for mem-
bership expansion since 2003, there is no country being a member of UNECE
participating in UNECE Convention because one of the main reasons is that
the UNECE Convention is a legal document of developed countries, so other
countries, especially developing countries, have to consider carefully when ac-
ceding to this Convention. Although there are many bilateral or regional treati-
es, they have only limited scope or content. Therefore, from the basic provisi-
ons of the UNWC Convention, it is necessary to develop more global legal tools
to serve as the basis for the establishment of more detailed legal frameworks in
the protection and use of transboundary watercourses. In other words, current
legal rules and principles encompass four weaknesses; that is, (1) the legislative
gap between water law’s aspiration to ensure all riparian States enjoy a sustai-
nable and equitable share of transboundary watercourses and enforceable con-
straints for powerful and wealthy States to restrict their unilateral actions thre-
atening the well-being of the downstream countries; (2) the legislative gap bet-
ween practical research into global climate change stemming from water flow
alteration, which requires flexible management regimes, and the legal, long-
standing objectives of promoting all riparian States to jointly negotiate com-
mon entitlement treaties to secure the stability necessary for infrastructure in-
vestment; (3) the conservation of aquatic ecosystems is somehow affected by
inconsistent and consumptive principles and norms despite recent, conside-
rable efforts to renovate the preservative regulations on the aquatic ecosystems
of transboundary water resources; and (4) the repetitive construction of lar-
ge-scale dams, popularly in the upstream, results in the flow alteration, negati-
ve climate change, and aquatic ecosystems, especially the adverse endurance of
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the lower riparian countries. To improve the effectiveness of the protection and
use of transboundary water sources, it is necessary to perfect the legislative wa-
ter sanctions and a single international management apparatus to regulate all
shared-river alteration activities and ensure the implementation of the interna-
tional water law for the purpose of sustainable and equitable management and
share among the riparian States.
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SOME LEGAL CONTROVERSIES ON EQUITABLE AND SUSTAINABLE
UTILIZATION OF TRANSBOUNDARY WATER RESOURCES IN PRACTICE (ON
THE EXAMPLE OF THE MEKONG RIVER)

The use of transboundary water resources has gained internationally special attention
for the past time. Although riparian countries recognize the benefits of cross-border rivers
and enter into an agreement with countries sharing the transboundary rivers by legal rules,
treaties and principles, they have done excessively riverine exploitation activities to maxi-
mize their socio-economic benefits causing the imbalance of the ecosystems and peace. In-
ternational treaties, bilateral and multilateral basin, and principles are currently not enfor-
ceable enough to compel riparian countries strictly to comply with these legal rules and
principles on the equitable and sustainable water coordination and development. Besides,
there still exists internal conflicts among the upper and lower riparian countries on the use
of transboundary river watercourses due to defective sanctions of transboundary water
use. There is an urgent need to establish a specialized international water management
commission designated by all nations with the utmost power to regulate human related ac-
tivities concerning transboundary watercourses to govern equitable and sustainable mana-
gement and development. Besides, current international law principles have to be revised
to bridge the gap of disagreement and potential conflicts between the lower and upper ripa-
rian States.

Keywords: transboundary watercourses, secondary analysis, riparian countries, inter-
nal conflicts, principles.
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