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CNIBBIAHOLUEHHA KOH®ICKALLIT
AK BUAay AAMIHICTPATUBHOIO CTAMHEHHA
TA BUNTYYEHHSA | SHULLEHHA KOHTPA®AKTHOI
NPOOYKUIT AK 3AXOAIB 3ABE3MNEYEHHSA
AOMIHICTPATUBHO-AENIKTHOIO NPOBAXEHHA

Po3zenadaiomsca npobnemui NUMAants 3acmocy8ants maxko2o euoy aominicmpa-
MUBHO20 CMACHEHHA 30 6UUHEHHS AOMIHICMPAMUBHO20 NPABONOPYULEHHS, K KOH-
Qickayis ma it cniggiOHOWEHHS 3 MAKUMU 3aX00aMu 3abe3neyents aoMiHicmpa-
MUBHO-0ENIKMHO20 NPOBAOIICEHHS, AK GUIYYEHHS | 3HUWEHHS N0 8IOHOUWEHHIO 00
Kowmpaghakmuoi npooykyii. Hagoosambvcs apeymenmu Ha KOpUcms 3acmocy8ants
KoHickayii wodo npeomemis, AKi He € NPUBAMHON GIACHICMIO NOPYUIHUKA.
OOTpyHMOBYEMBCA HEMONCTUBICMb 3ACMOCYBAHHA KOHpICcKayil w000 konmpagak-
muoi npodykyii ma 00800umMbCsi He0OXIOHICMb NOCMAHOBNIEHHS PiluleHHsl npo it
SUIYYEHHS | BHUWEHH.

Knruosi cnosa: aominicmpamuene npasonopyuleHHs, aOMiHICmMpamueHo-
Oenikmme npoeaoicerts, KOHQDICKAYis, GUNYYeHHs, 3HUUeHHsl, KOHMPApaKmHua npo-
OYKYisi.

Kopoeo C.A. CooTHomIeHNe KOH(PHUCKAMM KaK BHIa aIMHHUCTPATHBHOIO
B3BICKAHUS U U3BATHI U YHHYTOKEHUSI KOHTPadaKTHOIl MPOIYKIMHN KaK Mep
o0ecreveHusi AIMUHUCTPATHBHO-TEJIMKTHOTO MPOU3BOACTBA

Paccmampuesaromest npobnemivle 60npOCHl NPUMEHEHUSL MAKO20 6UOA AOMUHU-
CMPAMUBHO20 63bICKAHUSL 30 COBEPULIEHUE AOMUHUCIPANUBHO20 NPAGOHAPYUIEHUS,
KaK KOHpuUcKayus u ee COOMHOUIeHUe ¢ MAKUMU MepaMu obecnedeHus aoMuHu-
CMPAmMUBHO-0eIUKMHO20 NPOUZBOOCHEd, KAK U3LAMUE U YHUUMONCEHUE NO OMHO-
wenuio Kk Koumpagakmroti npooykyuu. Ilpueoosmes apeymenmeol 6 noib3y npume-
HeHUsl KOHQUCKAYUYU 6 OMHOWEHUU NPeOMenos, KOmopble He A8NAI0MC YACMHOU
cobecmeennocmyio napywumens. OOOCHOGbIBAEMC Sl HEBOIMONCHOCHb NPUMEHEHUs
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KOHuckayuu 6 OmHouweHuy KOHmpa@axmuo npooyKyuu u OOKa3bledemcsi Heooxo-
OUMOCMb BbIHECEHUSl PEUEHUs. O ee USbAMUU U YHUYIMONCEHU.

Kniouesvie cnosa: aomunucmpamusnoe npasonapyuienue, aOMUHUCMpamueHo-
OeNUKMHOe NPoU3800CmE0, KOHPUCKAYUs, U3bsAMUe, YHUUMOdICeHUe, KOHMmpapaxm-
Hasi nPOOYKYuUs.

Koroed Sergiy. Correlation of confiscation as a form of administrative pun-
ishment and the seizure and destruction of counterfeit products as measures to
ensure administrative tort proceedings.

1t is considered problematic issues of application of such a kind of administra-
tive punishment for commitment of an administrative offense, as seizure and its rela-
tion to such measures of ensuring of administrative tort proceedings as seizure and
destruction in relation to counterfeit goods. It is argued in favor of confiscation in
respect to items that are not privately owned by offender. It is substantiated the
impossibility to apply confiscation in relation to counterfeit products and it is proved
the need for a decision on its seizure and destruction.

Key words: administrative offense, administrative tort proceedings, confisca-
tion, seizure, destruction, counterfeit products.

OnHUM i3 BUJIIB ITOCTAHOB, SIKi BAHOCATHCS OPTaHOM aJIMiHICTpaTHB-
HO-IETIKTHOI FOPUCIUKIIT 32 pe3ynbTaTaMH pO3IVIsLy CIIpaBU PO aaMi-
HICTpaTUBHE MPaBOMOPYIIEHHS MO CYTi, € MOCTaHOBA NP0 HAKJIaJICHHS
aaMinicTparuBHoro ctsrHeHHs (cT. 284 KYnAIl). Ilepenik BumiB aami-
HICTPAaTUBHUX CTATHEHb BU3HA4YEHO crarTero 24 KYnAll, 3rimHo 3 Kot
3a BUYMHEHHS aJAMiHICTPAaTUBHUX MPaBOMOPYLICHb MOXYTh 3aCTOCOBYBa-
TUCHh TaKi aIMiHICTPAaTHBHI CTATHEHHS: 1) momepemkeHHs; 2) mrpad;
3) omyaTHe BUIYYEHHS MPEAMETA, SIKUM CTAB 3HAPSIASIM BUYMHEHHS 200
Oe3nocepenHiM 00’€KTOM aJMiHICTPaTUBHOTO IPaBOIOPYLICHHS;
4) xoHicKkamig: mpeaMeTa, SKHi CTaB 3HAPSAIIM BUMHEHHS a0o Oe3mo-
cepesHiM 00’€KTOM agMiHICTPaTUBHOTO IPAaBONOPYIICHHS; TPOIIEH,
OZIepP’)KaHMX BHACTIOK BYMHEHHS aJMIHICTPAaTUBHOIO MPaBOHOPYILECH-
Hs1; 5) M030aBieHHsI CIEUiajJbHOTO MPaBa, HAJAHOTO JaHOMY TpOMasi-
HUHOBI (IIpaBa KepyBaHHS TPAHCIOPTHUMH 3aco0amu, MpaBa MOIIOBaH-
Hs1); 5-1) rpomanceki pobotu; 6) BuIpaBHi podOTH; 7) aaMiHICTpaTHB-
HUU apellT.

SIK cBimUMTH aHaJI3 aAMiHICTPaTUBHO-TIPABOBOI JITEPaTypH Ta CyAO-
BOI aJIMiHICTpaTUBHO-/ICTIKTHOI NPAKTHKH, MEBHUH iHTEpec Ta CKiIai-
HICTb CT@HOBJISITH NUTAHHS 3aCTOCYBaHHS TaKOTO aaMiHiICTPaTHBHOTO
CTATHEHHS, K KOH(QicKalis, KOJH MPEAMETOM aMiHICTPAaTHUBHOTO Ipa-
BOIOPYILICHHS BUCTYyIa€ KOHTpadakTHa NPOAYKLIis, a TAKOXK MPEIMETH,
AK1 HE € IPUBATHOIO BIACHICTIO MOPYIIHHUKA.

3a 3araJbHUM IPaBUIIOM, KOH(]ICKaLis npeaMeTa, sIKHid CTaB 3HapsI-
ISIM BUYMHEHHS a00 Oe3mocepenHiM 00’ €KTOM aIMiHICTPaTUBHOTO IIpa-
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BOTIOPYIICHHS, MONArac B NPUMYCOBIH Oe3ommarHiii nepexadi 1bOro
IpeaMeTa y BIacHICTh JIepIKaBH 3a le_IeHHHM cyny. Kondickosano mosxe
OyTu JuIIe IPEIMET, KU € Y IPUBATHIN BIACHOCTI IOPYIIHHUKA, SAKIIO
iHIIe He TependadeHo 3akoHamMu Ykpainu (ct. 29 KYnAIl). Peamizamis
KOH(ICKOBAHHX TPEIMETIB, SIKi CTAJIH 3HAPSAIIIM BAMHCHHS ab0 Gesro-
CepefHiM 00’€KTOM aIMiHICTPATHBHOIO MPaBONOPYLICHHS, TPOLICH,
OZICP’KaHMX BHACTIJIOK BYMHEHHS aJAMIHICTPaTUBHOIO NPAaBOIOPYILEH-
HS, TIPOBAJMTHCS B TOPSIKY, BCTAHOBIIOBAHOMY 3aKOHAMH YKpaiHH
(ct. 315 KYnAID).

OzHalioMJIeHHA 13 aaMiHICTPaTHBHO-AETIKTHOI MPAKTHKOIO CYIiB
JTO3BOJIAJIO 3’ SICYBaTH, IO B O1TBIIOCTI BUTIAIKIB Y TOBCSIKACHHIN TisUTb-
HOCTI Cy/iB TaKui BUJ aJMIHICTPATUBHOTO CTATHEHHS, K KOH(]icKallis
3aCTOCOBY€ETHCSI CyJaMM 32 BUMHEHHS MPaBOMOPYLICHb, MepeadadeHnx
crartamu 51-2 1 164-9 ta 160 KYnAIl, npoTtokonu npo BUMHEHHS SIKUX
HAJXOMATH IO CYMiB BiJl OpraHiB BHYTPIIIHIX CIIPaB.

Po3rnsimatoun nutaHHs KoHQicKallii B OpUIUYHIH JiTepatypi, a iHKo-
JIM 1 Ha TIPaKTHILli, BAHUKA€E TUTAHHs PO MOXITUBICTD KOH(icKaii mpen-
METIB, SIKi HE € MPHUBATHOIO BJIACHICTIO MOpPYIIHUKA. Tak, Hanpukiaz,
M. KriTopoB 3ayBaxkye, 10 OOOB’SI3KOBHM € JOBEICHHS (akTy IpaBa
BJIACHOCTI Ha MaWHO, 1110 BUJIYYA€EThCSA, OCKIIbKU O3 3MiiCHEHHS TaKkoi
nii koH(icKallis K BUJ aIMiHICTPAaTHBHOTO CTATHCHHS € HE3aKOHHOIO.
[Ipu mpoMy 3a3HavaETHCA, 10 MTPOAYKIig mo ctarti 51-2 KYmAIl (mopy-
IIeHHA TIpaB Ha 00’ €KT IpaBa iHTENEKTyaJbHOI BJIACHOCTI) HE MOXeE
OyTH y IpUBaTHIN BIaCHOCTI, OCKUTbKM BUTOTOBJICHA HE3aKOHHUM IS~
XOM i He MOXe OyTH MmpeaMeToM KoHickariil.

J. Jlyk’ sHenp Takox 3BEpTaB yBary Ha HEMOXK/IMBICTh 3aCTOCYBAHHSI
KoH(icKalii y JesIKNX aIMiHICTpaTUBHHUX NPOCTYIKaX, 30KpeMa 3a3Ha-
4yeHuX y crartsax 51-2 1 177-2 KYnAll, ski nepeabayarots KoH}picKaiito
HE3aKOHHO BUTOTOBJICHOI MpoAyKuii (00’€KTa mpaBa iHTENEKTyaJIbHOI
BIACHOCTI) 1 KoH(icKalito ¢anbcu(]iKoBaHUX aKOTOJBHUX HAIOiB YH
TIOTIOHOBUX BUPOOIB, OCKUTEKY KOH(}ICKOBAaHIM MOXKe OyTH, 3 OTJIATY Ha
HOPMH L[HBim,Horo KoZIeKCy VYkpaiau, nuie MaifHo, sKe Hepe6yBae y
MPUBATHIN BIACHOCTI MOPYILIHUKA, a 15 q)anbcnq)mosaﬂa NPOAYKILis HE
MoOXxe OyTH 00’€KTOM IIpaBa BJIACHOCTI, @ TOMY 1 He mijuisirae KoHdic-
Karii.

[Ipote Taki BHCHOBKH HayKOBIIiB, Ha HAIIY AYMKY, €10 TIepeIyacHi,
ockineku y crarti 29 KYnAIl gitko 3a3HaueHo, 10 KOH(ICKOBAaHO MOXe
OyTu JMIIE IPEIMET, KU € Y MPUBATHIN BIACHOCTI NOPYIIHHUKA, SKIIO
iHIIe He mepeadadeHo 3akoHaMu YKpainu. OTxe, BUIC3a3HAYCHI MPH-
KJIJM SIKpa3, Ha HAIl MO, 1 € TUMU “IHIIMMH MepeI0adeHUMU 3aKO0-
HoM Bumagkamu”’. Kpim Toro, Takux “iHmmx nepeadayeHuX 3aKOHOM
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BUMNAJKIB” Oarato MicTuTbca y MHUTHOMY Koaekci YKpaiHW, CaHKIii
0araTbOX CTaTei SIKOTO 3a MOPYLICHHS MHUTHHUX IMPaBWUI nepeadadaroTb
KOH(ICKaIII0 TTPEIMETIB, SIKi HE € BIACHICTIO MOpYIIHUKA. ToMy B ITifd
YaCTHUHI 3aKOHOJABELb € MOCIIJOBHUM.

Kpim Toro, 3acrocyBanHs KoH(}icKallil HE3aKOHHO BUTOTOBIICHOT ITPO-
NyKIi Ta o0JIaJiHAHHS 1 MaTepiajiB, AKi MPU3HAYEHI /I 11 BUTOTOBJICH-
Hs 3a crarreto 51-2 ([lopymieHHs mpaB Ha 00’ €KT MpaBa iHTEICKTyallb-
HO{ BJIACHOCTI) SIKpa3 i Ma€ Ha METi BHJIYYUTH HE3aKOHHO BUTOTOBJICHY
MPOAYKIIiO 3 IUBIIBHOTO 00ITY, a TAKOXK BHIIYYUTH 0OJIaJHAHHS 1 MaTe-
piayii 3 METOI0 YHEMOXKITMBIICHHS ITOabI0l HE3aKOHHOI AisTbHOCTI. B
BOMY BUIMAJKYy € OYCBHIHHM, IO KOH]IicKallis MOBHHHA 3aCTOCOBYBa-
THCH SIK CaHKIIiS K IO BJIACHHUKA IIi€l MPOAYKINI 4 oOJIaiHaAHHS, TaK &
IIOJI0 BUTOTOBIIIOBAYa YW PO3MOBCIOIKYBATH, SIKIIO HA OCTaHHIX Oyno
CKJIaJICHO aJMIiHICTPATUBHUI MPOTOKOJ. AHAJOTI4HI apryMEHTH CTO-
CYIOThCS U KOH(icKallii, sika nepegdadeHa crarrero 164-9 (Heszakonne
PO3MOBCIOMKEHHSI TPUMIPHHUKIB ayAioBi3yaJbHUX TBOPIB, (OHOrpam,
BiJleorpam, KOMII IOTEpHHUX Tporpam, 0a3 AaHux).

Texx came cTOCyeThcs U MPaBOMOPYIICHHS, IepeadadeHoro crart-
teto 177-2 (BuroroBneHHsi, npunOaHHs, 30epiraHHs abo peajizalis
(danbcudiKoBaHUX AIKOTOJFHUX HAMOIB a00 TIOTIOHOBUX BUpOOIB), 3a
BUYMHEHHS SIKOTO 3aKOHOAABEI[b BCTAHOBHB JI0JJATKOBE CTATHEHHS y BHT-
sl KoHpickariil GanbcuiKoOBaHUX aJIKOTOJIBHHMX HAroiB, TEOTFHOHOBUX
BUPOOIB Ta 00N IHAHHS IS 1X BUPOOICHHS. AJDKE TYT NMEPeCIiay€eThCs
B TEpIIy 4Yepry MeTa He MOKapaTH BJIAacHUKA, a caMe BWIYYUTH i3
HUBLUIEHOTO 00ITy (hanbcudikoBaHy MPOAYKIiO Ta OOJIagHaHHS s ii
BUI'OTOBJICHHSI 3 METOI0 YHEMOKJIMBIICHHS ii IIOBTOPHOTO BUIOTOBJICHHS
3 BUKOPHCTaHHIM I[bOT0 00 {HaHHS Oy/Ib-IKUMH 0CO0aMH.

BpaxoBytouu, 1110 KOH(picKallis € OJHUM 13 BUIIB aJMiHICTPATUBHOTO
CTATHEHHS (TOOTO MOYKE 3aCTOCOBYBATHCS JIHMIIE HA ITiJICTaBl MOCTAHOBH
CYIIl PO HAKJIAJCHHS aJMiHICTPATUBHOTO CTATHEHHS), SIKE HE MOXKE
OyTH HaKJIQJICHO y 3B’A3KY i3 3aKiHUYCHHSM CTPOKIB JaBHOCTI HaKJIa/leH-
Hs anMmidicTpatuBHOTo cTsrHenHs (ct. 38 KYnAIl), oMy BapTo miaTpu-
MaTu AYMKY THX BUCHHX, sIKi BBKAIOTb, IO JJIsl 32CTOCYBaHHS KOH(ic-
Kauii He ciig Oyno B3araji HOIIMPIOBATH IEBHI CTPOKH, SKIIO BUHA
0co0U y BUMHEHHI aIMiHICTPaTHBHOTO MPOCTYIIKY BCTAHOBIICHA TTOCTA-
HOBOIO Y CITpaBi, HAaBiTh TOJ, KOJU CIIpaBa NMPUIHHSAETHCS Y 3B’SI3KY 13
MPOIYCKOM CTPOKY HPUTATHEHHS JI0 aJMiHiCTPaTHBHOI BiAMOBIAaTbHOC-
1i3. Taka Mo3uIlis 3aKpirieHa Juire B MUTHOMY Kofekci YKpaiHi.

B ropuanuHiii giTepaTypi 3BepTaEeThes yBara Ha HeoOXiJHICTh Biapi3-
HATH KOH(QICKAIlo SK 3axXif] aJMiHICTPAaTHBHOTO CTATHEHHS BiJ BUIIY-
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YeHHSI 3 HE3aKOHHOTO BOJIOJ[IHHS 0COOW, sika CKoijla aJMiHICTpaTHUBHE
MPaBOIMIOPYIICHHS, 3HAPAIAS BUYMHEHHS abo mpeaMery aaMiHicTpa-
THBHOTO TPaBOTNIOPYIIECHHS:

— SIKI TIJJIATaI0Th 3TIJHO 13 3aKOHOM IOBEPHEHHIO iX 3aKOHHOMY
BIIACHUKY;

— BIUIYYEHUX 13 00iry a0o sKi mepeOyBaroTh B IPOTHIIPABHOMY BOJIO-
IiHHI 0CO0M, SKa BUMHWIIA aAMIHICTPAaTUBHE TIPABOIIOPYIIICHHS 3 1HIITHIX
MPUYMH 1 K1 Ha I[ifl TiJCTaBl MiJIsAraloTh 3BEPHEHHIO Y BJIACHICTH JAEp-
’KaBH a00 3HHUIICHHIO,

Sk ciymHo 3ayBaxkye I1. CepkoB, BHITydeHHS 3 HE3aKOHHOTO BOJIO-
IiHHS 0cOOU, KA BYMHHIIA aIMiHICTPAaTHBHE MTPABOIIOPYIIICHHS, 3HAPSI-
Is1 BYMHEHHS a0o npeaMery aJIMiHICTPaTHBHOTO TPABONOPYIICHHS,
BHJIYYCHHX 3 00Iry i sIKi MiJUISraroTh 3BEPHEHHIO B JOXiJ Iep:KaBu abo
3HUIIEHHIO, HE € KOHcp1CKau1€I05

OTxe, Ipu BUHECCHHI IMOCTAHOBH Y CIIPaBi MPO aJAMIiHICTpaTHBHE
MPaBOMOPYLICHHS, B Hiif Mae OyTH BHUPIIICHO MUTAHHS MPO BUIIyUCHHS
peuel, sSKi MmiUIsraloTh 3BEPHEHHIO B JIOXIJ JIepKaBU a00 3HUILECHHIO
(xoHTpadakTHA TPOMYKITisl, HAPKOTUYHI 3aCO0M TOIIO), HE3AIEIKHO Bij
TIPUTATHEHHS. 0COOW IO aIMiHICTPAaTHUBHOI BiIITOBIZAIBHOCTI, 30KpeMa
MIPY BUHECEHHI ITOCTAHOB MPO 3aKPUTTS MPOBAHKEHHS Y CHpaBi 3 Oy/b-
SIKUX MIiJCTaB, nmependadeHux crarrero 247 KYmAIlL

ToOTo y BUmamKy 3aKpHUTTA NPOBA/DKEHHS Yy CHpaBi, MO0 POOHUTH
HEMOXKJIUBUM 3aCTOCYBaHHS KOH(QICKaIi SK BHIY CTATHEHHS, KOHTpa-
(akTHa (3a00pOHEHA) MPOIYKIIis MOBEPHYTa OYTH HE MOXKE (OCKUIBKH il
LUBIIBHUHA 00IT 3aKOHOJJABCTBOM 3a00POHEHO) Ta IMiJIJISTrae BUIYUYCHHIO
1 3HUIIEHHIO B aJIMiHICTPAaTHBHOMY NOPSIKY (ct. 265 KYnAII), npo mo
CyZl Ma€ 00OB’I3KOBO 3a3HAYUTH B TIOCTAHOBI.

HlKaBI/IM € MUTaHHA NpO KOH(ICKAIF0 HE3aKOHHO BUTOTOBJICHUX
00’€KTIB NpaBa IHTENEKTyalbHOI BiacHOCTI. Tak, 13 oOcTaBuH OHIED
CIIpaBU NpPO aAMiHICTpaTHMBHE NPaBOIOPYIICHHS 3a cTarTero S51-2
KYnAII BOadaeThes, M0 MOPYITHUK, HE MAIOYH JO3BOJTY ITPABOBIACHHU-
KiB Ha PO3MOBCIOUKCHHS NPOTPAMHOTO 3a0e3MeueHHs,, BCTAHOBUB Ha
JKOPCTKHIi INCK KOMIT'IOTEPY OIepalliiiny CHCTEMY Ta JIesIKi 3 TIporpam,
OTPUMABIIIN 33 YCTAaHOBKY Bijl BJIaCHHMKa KOMIT FOTEpY BHHAropomy®. vV
3B’SI3KY 3 THM, o caHKMis crarti 51-2 KYnAII nepenbauae koHbicka-
1i}0 HE3aKOHHO BUTOTOBJICHOT IMPOAYKIIii, IOCTA€ MUTAHHS, BIJTIOBI I HA
sxe KYDAII He nae, SKuM 4nHOM 3A1HCHUTH KOH(ICKAII0 TPOrpaMHHX
MPONYKTiB, BCTAHOBICHHX Ha JKOPCTKHH JIUCK TIEPCOHAIBHOTO
KOMII FOTepa, IO HaJICKUTH 1HIIIII 0CO0i.

3 [BOro TMHTAaHHA MU TPUETHYEMOCS IO IO3HUINNi, BUKIAACHINH B
ITOCTaHOBI CyAy 3a pe3ylbTaraMH PO3TIAY Ii€l CrpaBH, B AKiH CYmIs,
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HaKJIaBIIM Ha MOPYIIHUKA MITpad Ta KOHPICKYBaBILM Y HHOIO KOMIIAKT-
IMCKH, 3 JIOIIOMOTOIO0 SKUX OyJl0 HE3aKOHHO BCTAHOBJIEHO NMPOTpaMHE
3a0e3MeYeHHs] Ha J>KOPCTKHH JAWMCK KOMIT'IOTEpY, TAaKOX BKa3aB, IIO
OCTaHHIH Mimsirac MOBEpHEHHIO Micis KOH(icKalii BCTAaHOBIEHHX Ha
HBOT'O HEJIIIEH30BaHUX KOMII IOTEPHUX HPOrpam.

OOrpyHTOBaHUM BapTO BU3HATHU i MPaBUJIIO, 3aKpiIuieHe [HCTpyKIi€io
MBC VYkpainu 3 opopMiIeHHS MaTepialiB Mpo aJAMiHICTPaTUBHI MPaBo-
MOPYIICHHSI, 3T1JHO 3 SIKOI0 y TIOCTaHOBI Cyly Mae OyTH 3a3Ha4€HO MPO
KOH(]iCKaIlio 1, BOAHOYAC, 3HUILEHHS Takoi mpoaykuii’. I xoua 3a3Haue-
Ha [HCTpyKUig BTpaTHia YNHHICTh, 3aKpilUIeHa B Hiii HOpMa 3aCIyTroBYy€
Ha MPaKTHYHE BUKOPUCTAHHS.

Ho toro x crarts 265 KYnAIl (BuimyueHHs pededl 1 JOKYMEHTIB)
OpSAMO PO3MEXKOBYE PE3yIbTaTH BUPILICHHS CYIOM JOJdi BHIYYEHUX
peueli okpemo Ha: a) KoH(icKaiito i 0) 3HHINEHHS, IO CBIIYUTH PO
MOXITUBICTD 3a3HaYCHHS B PE30NIOTUBHIM YaCTHHI MOCTAHOBHU MPO KOH-
¢ickaniro KoHTpadaKkTHOT IPOAYKLIi Ta 11 3HUILEHHS.

Bepxosauii Cyn VYkpainu, y3araiabHIOIOUM NMPaKTHKY 3aCTOCYBaHHS
CyJaMH 3aKOHOJABCTBa Y CIIpaBaXx MpO aAMIHICTPaTUBHI MPaBOMOpY-
IICHHS Y cdepi IHTeNeKTyanbHoi BnacHOCTi (crarTi 51-2, 164-9 KnAll),
TaKOX 3a3HAYMB, 110 B LUX BUMAJKaX HE MOXHA BUHOCHTHU IOCTaHOBH
npo KoH(icKalio Ha KOPUCTh ACPiKaBH, ajKe KOHQicKallis Ha KOPUCTb
Jep)KaBu TIONATae y Mponaxy KoH(]ickoBaHOI mponykuii, mpore 6e3
HasBHOCTI KOHTPOJBHHUX MapoK (KOHTpadaKTHa MPOLYKIIs) MPOmax
KoH(pickoBaHOI Tpomykuii HemoxiauBUi. A Tomy BepxoBuuii Cyn
VYkpainu BU3HA€ NPAaBUIIBHOIO NMIPAKTUKY THUX CYIIB, SIKi B PE30JIIOTHBHIN
YaCTHHI OCTAHOBHM BKA3yIOTh Ha KOH(iCKalil0 BIIYYCHUX KOHTpadak-
THHUX IPUMIPHHKIB, SIKi MAIOTh OyTH 3HUILCHIS.

HeoOxinHicTh BriTy4eHHs 1 3HULICHHS KOHTpadakTHOI ((anbcudiko-
BaHO1) MPOAYKWUii TakoX BHIUIUBA€E 13 IOJOXECHb 3aKOHOJIABCTBA
VYkpainu.

Tak, 30kpeMa, BiInOBiAHO 10 cTarTi 6 3akoHy Ykpainu “IIpo 3axuct
NpaB CIOKUBa4iB~ 3a00pOHAETHCA BBEIEHHS B 00ir QanbcudikoBaHOi
nponykuii. [Ipu npoMy et 3akon BuzHayae panbCu(ikoBaHy MPOTyK-
LiI0 SIK MPOAYKIIiI0, BUTOTOBJICHY 3 MOPYLICHHIM TEXHOJIOTIi abo Hempa-
BOMIPHMM BHKOPHCTaHHSAM 3HaKa Ul TOBAapiB Ta MOCIYT YW KOIiIOBaH-
HSM (popMH, YIIAaKOBKH, 30BHIIIHHOTO O(OPMIICHHS, a TaK caMo Herpa-
BOMIPHUM BiATBOPEHHSM TOBapy 1HIIOI 0coOu.

3a MUTHUM KOJEKCOM YKpaiHU KOHTpadakTHUMH TOBapaMH BH3HA-
IOTBCSI TOBapH, IO MICTATh 00’€KTU MpaBa iHTENEKTYalIbHOI BIACHOCTI,
BBE3CHHS SKMX HAa MUTHY TEpUTOpil0 YKpaiHu abo BHBE3eHHS 3 Ii€i
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TEepUTOPii NPU3BOAUTH A0 MOPYLICHHS MpaB BIACHHUKA, IO 3aXHIIAI0Th-
csl BIINOBIHO 10 YMHHOIO 3aKOHOJABCTBA YKpaiHH Ta MiXHapOIHHX
JIOTOBOPiB YKpaiHH, YKJIaleHUX B YCTAHOBJICHOMY 3aKOHOM HOPSIKY.

3rigno i3 crarreto 432 L{uBinbHOTO KOJEKCY YKpaiHH Cyl y BUIIAIKaX
Ta B TIOPAJKY, BCTAHOBJICHUX 3aKOHOM, MOJiCe HOCMAHOGUMU DilleHHs,
30Kpema, npo GUIYYEHHS 3 YUBIIbHO20 00i2y moeapis, 8U20MO6IeHUx
abo 66edeHux y YugiibHUll 0bie 3 NOPYUIEHHAM Npasa iHmMeneKmyanibHoi
enacHocmi, ma 3HUWEHHA MaKux moeapie.

Sx BcranosneHo [lopsinkoM po3nopsmkeHHsT MaifHOM, KOH(pickoBa-
HUM 3a DILICHHSM CyIy 1 MepeAaHuM OpraHaM Jep>KaBHOI BUKOHABUOL
ciry0u, 3arBeplkeHoro mocraHoBoro KaOinery MiHicTpiB Ykpainu
Bix 11 ymmas 2002 p. Ne 985, peamizaris maiiHa, KOH(ICKOBAaHOTO 3a
pilIEHHSM CyZy 1 epeJaHoro opraHam JIepKaBHOT BUKOHABYOI CITyxOH,
32 BUHATKOM BHKJIFOYEHOTO 32 3aKOHOM 3 00Iry, 3[1MCHIOETBCS IUIIXOM
HOro mpopaxy y MOpsAKY, BCTaHOBJIEHOMY 3akoHOM YkpaiHu “IIpo
BUKOHABYE TNPOBAPKEHHs . YTWmi3alis a00 3HUIIECHHS BHIY4YEHOI 3
00iry HesIKiCHOi Ta HeOe3MeYHOI MPOAYKINI 3iHCHIOETCS BiAIOBITHO
1o 3akoHy Ykpainu “IIpo BuiydeHHs 3 00iry, mepepoOKy, yTHii3aliio,
3HUIIECHHS a0o0 MofJabllle BUKOPUCTAHHS HESKICHOI Ta HeOe3medHoi
MPOAYKILii”.

BpaxoBytouu, 1110 koH(picKallisl 32 HUBIILHUM 3aKOHOJIABCTBOM € CIIO-
coOOM MPUIMHEHHS MpaBa BIacHOCTI Ha piv (cT. 346 LIK Ykpainu), sika
3aCTOCOBYETBCS 32 PIIICHHAM CyAy 3a BYMHEHHS MPaBONOPYILEHHSA Ta
noJjisirae y mepexofii KoH()iCKOBaHOTO MaifHa y BJIACHICTH AepKaBH 0e3-
omnarHo (ct. 354 1K VYkpainu), ToMy MOXHa 3pOOMTH BHUCHOBOK, IO
KoH(icKallisi He MOXke OyTH 3aCTOCOBaHA IIOAO pedeH (MpenMeTiB), sKi
HE MOXYTh MaTH CTaTycy 00’€KTa LMBIUIBHUX MPABOBITHOCHH yepes iX
HE3aKOHHHMI XapakTep, M0 YHEMOXJIMBIIOE MepeOyBaHHs TaKUX Ipel-
METIB HE JIMILE B MPHUBATHIN BIACHOCTI MOPYLIHMKA, ajie i HaOyTTs Ha
TaKi MpeAMETH MpaBa BIACHOCTI AEP)KaBOIO, aJKe 3aKOHOJABCTBOM He
nepeadadeHo MpaBo AepKaBH “TIEPEeBOAUTH KOHTpadaKkTHY NPOLYKLiO
B O3PSI 3aKOHHOI 1 IPUAATHOI JJI1 BUKOPUCTaHHS B UBLIEHOMY OOITY.

Ille omHUM aKTyaJdbHUM MUTAHHAM € T€, IO KOHQiCcKalis 3aBKIH
BUCTYIA€ JOAATKOBIUM BHIOM CTSTHEHHS pa3oM 3i mrpadamu, sKi 3a3BH-
Yaii nependaveHi y 3aBuIieHOMY po3Mipi. ToMy Ha IpakTHLi, 30KpeMa y
CrpaBax Mpo aJAMiHICTpaTUBHI MPOCTYIKH 3a crartsimu 51-2, 164-9, 160
KVnAIl, xpim koHdickamii kKoHTpadakTHOI HMPOAYKLii YW NPEIMETiB
TOPTIiBNIi, Cyl TAKOX Ma€ HAKJIACTH Ha MOPYIIHHWKAa mTpad (OCHOBHE
CTATHEHHS), SAKUW BIA€ThCS CTATHYTH JIMIIE B OJUHUYHMX BHITaJKaxX
4yepe3 HeIOCKOHAJICTh MPOLeIypH BUKOHABYOTO MpoBajKeHHsA. OTxe,
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BUHHKA€ CHUTYAIlisl, KOJIU MIOCTAaHOBA CyAy B YacTHHI KOH(QicKamii BUITY-
4YeHOI MPOAYKLil BUKOHAHA, a B YaCTUHI CTATHEHHs mTpady — Hi, IO,
0e3yMOBHO, BIUIMBAE HAa CTAaTUCTUKY BUKOHYBAHOCTI CYIOBHX pillleHb B
Vkpaini. [lo Toro >k HOPYIIHUKHN B TaKUX CIIpaBax 3a3BHYail € Majio3a-
Oe3nedeHNMH, 0iliiHO HE IPaLOI0Th, EpedyBalOTh y THKKOMY CiMeii-
HOMY 1 MarepiaJbHOMY CTAaHOBHILI, IO HE JIO3BOJISIE iM CIUIATUTH ITpad
B po3Mipi, Hanpukinaz, 170 rpH. i Giiblre.

VY 3B’A3Ky 3 UM MPONOHYEMO, LIO SIK 332 PO3MOBCIO[KEHHsI KOHTpa-
(axTHOT NPOAYKLIi, TaK i 32 TOPTIBIIO 3 PYK Y HEBCTAHOBICHUX MICIISIX
(He3aKOHHY TOPrOBENBHY HiSUIBHICTB) Mae OyTu mependaueHa CaHKILis
JMIIE Yy BUDISAAI KoHQicKalii BUIyuYeHHX MPEIMETiB TOPTiBii, 110, MO-
nepire, 103BONUTh JOCATTH CTOBIICOTKOBOTO BUKOHAHHS TaKUX IOCTa-
HOB, OCKUIbKH HaKJIaJeHi cyIoM mTpadu B JOOPOBUIHLHOMY MOPSIKY 32
OCTaHHI POKHM CIUIaYyIOTh B cepequbomy 30 % omrpadoBaHux 0ci0, a
Mo-Apyre, BXe cama 1o co0i KoH(icKallis BUIy4eHOi Y HOpYIIHHKA PO-
IYKIIii € 7711 HhOTO MaifHOBOKO BTPATOO Ta BIJIIIOBi/Iae MeTi aaMiHicTpa-
TuBHOTO cTsirHeHHs (crarts 23 KYmAIl) i He moTpeOye 101aTKOBOTO
HakmageHHsl mrpady. Abo mepeabaynTu IUIs TaKUX IPaBOMOPYLICHb
3acTOCYBaHHs WTpady SK AOAATKOBOTO aJbTEPHATUBHOIO CTSATHEHHS.
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Koroed Sergiy. Correlation of confiscation as a form of administrative pun-
ishment and the seizure and destruction of counterfeit products as measures to
ensure administrative tort proceedings.

Also we suggesting, as for the distribution of counterfeit goods, and for hand
trade in forbidden places (illegal business activities) to provide sanctions only in the
form of confiscation of the goods that seized, which, at first, allow to achieve
absolute performance such a regulations, because the penal sanction imposed by
court, in recent years, paid an average of 30% by fined individuals and, at second,
confiscation of the seized products is already proprietary loss of offender and corre-
sponds to the purpose of administrative penalties (Article 23 AICoU) and does not
require any additional penalty. Either provide for such an offenses performing of
additional alternative penalty levied.

One of the types of the regulations, which are submitted by administrative — tort
jurisdiction authority, according to the results of consideration of a case concerning
an administrative offence on the merits, is a regulation on imposing an administra-
tive penalty (Art. 284 Administrative Infraction Code of Ukraine, further AICoU).
The list of types of administrative penalties determined in the article 24 of the
AICoU, which includes confiscation: the object, which became an instrument of
crime or an object of the proximate administrative offence; money received as a
result of committing an administrative offence. Scientific interest and practical dif-
ficulty constitute the issues of applying such administrative penalties as confisca-
tion, when the subject of an administrative offense is counterfeit products, also items
that aren’t the private property of the offender.

After analyzing the opinions of scientists, who the possibility of confiscation of
goods, which is not the private property of the offender, we consider that such con-
clusions of scientists some premature, because the Article 29 of the 284
Administrative Infraction Code of Ukraine clearly defined, that object which is the
private property of the offender, can be seized, unless otherwise provided by the
laws of Ukraine. Therefore, the abovementioned examples, in our opinion, are the
“other cases provided by law.” In addition, these “other cases provided by law” a lot
of contains in the Customs Code of Ukraine, many articles contains sanctions for
violation of customs regulations, which provide confiscation of objects that are not
private property of the offender. Consequently, in this part legislator is consistent.

Additionally, the confiscation of illegally manufactured products and equip-
ment, and materials assigned for their production in accordance with Article 51-2
exactly intended to remove illegally manufactured products from civil turnover and
also remove equipment and materials with the purpose of preventing further illegal
activities. In this case, it is obvious that the confiscation should be used as a sanc-
tion, which should be applied to the owner of the product or equipment, and also in
relation to the manufacturer, or distributer, if the latter was filled the administrative
protocol.

In juridical literature noticing the needs to distinguish confiscation as a measure
of administrative penalty to impound the subject or instrument of administrative
offenses from a person’s illegal who has committed an administrative offense, which
are subject to return to its rightful owner; withdrawn from turnover or being in ille-
gal possession of the person who committed an administrative violation and other
reasons and that on this ground must be returned to state ownership or destroyed.,
subject to return to the state property or must be destructed.
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Therefore, when taking the decision on administrative offense, it should be
resolved the issue of withdrawal of things, which are refundable to the State or
destruction (counterfeit products, drugs, etc.), regardless of holding a person to
administrative responsibility, particularly in resolving of the regulations about ces-
sation of proceedings by the reasons provided according Article 247 AICoU. Other
words, in the case of cessation of proceedings, which is making it impossible to pro-
vide confiscation as a form of punishment, counterfeit (forbidden) products returned
(since its civil turnover prohibited by law) and liable to seizure and destruction of
the administrative procedure (Art. 265 AICoU), whereof the court should always be
noted in the regulation.

Necessity of seizure and destruction of counterfeit (false) products also follows
from the provisions of the legislation of Ukraine. In particular, according the Article
6 of the Law of Ukraine “On Protection of Consumer Rights” it is forbidden to intro-
duce into turnover of counterfeit products. Under the provisions of the Customs
Code of Ukraine counterfeit goods are recognized products that contain intellectual
property rights, whose importation into the customs territory of Ukraine or export
from the territory leads to disruption of the rights of the owner, which are protected
under the laws of Ukraine and international treaties of Ukraine, signed the estab-
lished by law. In accordance with the Article 432 of the Civil Code of Ukraine court
in the case of and in the order prescribed by law, may decide, in particular, to
impound from civil turnover goods manufactured or introduced into civil turnover,
which infringe an intellectual property rights, and destruction of such goods.

Key words: administrative offense, administrative tort proceedings, confisca-
tion, seizure, destruction, counterfeit products.
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H. 4. Koryr

AEUEHTPANI3AUIA BJIIAAOW: YKPINJIEHHA MICLLEBOIO
CAMOBPALYBAHHA

Jocniooscyromvcss numanusa 0eyeHmpanizayii 61a0u Wasxom Ha0anHsa iHaHCo-
601 HE3aNENHCHOCI OP2aAHAM MICYEB020 CaMOBPSAOY8ANHS NEPUIO2O DIBHSA ma pO3-
wupenns ix nognogasicenv. A6mop 00cniodNcye NUmanHs YKpynHeHHs Micyesux pao
ma 6npoead’CceHHs 8iONOBIOANLHOCI MYHIYUNATLHUX OEPHCCTYHCO08YIE8 BUKOHKO-
Mig micyesux pao.

TIpononyemscs nepenik nooamkie, Axki mMaiomes Oymu micyegumu ma 8i0ComKU
8I0 3a2ANIbHOOEPHCABHUX NOOAMKIB, AKI MAIOMb 3ATUMAMUC 8 Micyegux 0r0xce-
max. 3uauny yeazy npuoineno noGHOBANCEHHAM NO PO3NOPSAONCEHHIO NPUPOOHUMU
pecypcamu, 8KIUANYU KOPUCHI KONAUHU, 3eMeNbHi OLIAHKU ma Jico8i pecypcu.

© KOI'YT Hamans /ImumpigHa — KaHIUAAT IOPUIUYHUX HAYK, CTapIIUil BUKJIa-
nay kadenpu iHGOpMAIIIFHOTO MpaBa Ta Mpasa IHTEeIeKTyanbHOI BaacHocti HTYY
«KIII»





