Cepisa FOpuouuni Hayku 365
YK 343.22:343.23

K. B. KATEPUHYYK

TEOPETUYHI NMPOBJIEMU CYB’EKTIB 3JIO4YUHIB
NPOTU 300POB’A OCOBU

Ilpoananizogano nousmms «cyo’€km 3104UHY» MA «0c00a 3N0YUHYAY, HaBede-
Ha Knacugikayia cy6’exmis 3n0uuny. 3anponoHo8ano GuUIHa4UmMu cy6 €Kmom 310-
yuHie npomu 300pos’s ocoou ¢ cm.cm. 121, 122 ¢hizuuny ocyony ocody gikom 6io
14 pokis, ma 3 16 pokie y cm.cm. 123—128 KK Vkpainu. Cy6’ekm 3104umie y
cm. 130, 133 KK Yxpainu — cneyianvnuil.

Kniouoei cnosa: 3nouun, cyd’ckm, 1100una, 0cooa, wjo UuUHULA 3TOYUH.

Kamepunuyxk E.B. Teoperuueckue npoodjeMbl Cy0beKTOB NpeCcTYIJIEHUM
NPOTUB 3/10POBbS1 YeJ0BEeKa

Ipoananusupogano nonamus «cyOvekm npecmynjieHusy U «IUYHOCMb npe-
CMYNHUKA»,  NpUgedenHass  Kiaccu@ukayus  cyObekmog  npecmynieHus.
Ilpeonoxceno onpederums cyObeKmMoM NpecmynieHuti npomus 300posbsi auya 8
cm.cm. 121, 122 ¢husuueckoe emensemoe auyo gospacmom om 14 nem, u ¢ 16 nem 6
cm.cm. 123-128 VK Vkpaunvi. Cybvexm npecmynnenuti ¢ cm. 130, 133 VK
Vrpaunwr — cneyuanvhviii.

Knioueswie cnosa: npecmynienue, cyovekm, uenogex, 1uyo, KOmopoe cogepuiu-
J10 npecmynienue.

Katerynchuk Kateryna. Theoretical Problems of perpetrators against a per-
son’s health.

The concept of “an offence” and “offender” was analyzed, the classification of
perpetrators was shown. It was suggested to identify the perpetrators against the
person’s health in Articles 121, 122 guilty individuals from the age of 14 years old,
and from the age of 16, in Articles 123—128 of the Criminal Code of Ukraine. The
perpetrator in the Articles 130, 133 of the Criminal Code of Ukraine — particularly
defined.

Key words: crime, the subject, the person, the person who committed the crime.

AHaizyoun CreriaabHy JiTepaTypy, MH 3BEpHYIIH yBary, Mo cepen
HAyKOBITIB HEMAE €IMHOI TOYKH 30pY IMOMO CIIBBIAHOMIECHHS IOHSATH
«Cy0’€KT 370YMHY» Ta «0c00a 3JIOYMHII, a TAaKOX TPAKTyBaHHS IIUX
oHATE. [IpoGeMi BiAIOBIAAIBHOCTI Cy0’ €KTa 3JIOUMHY Oararo HayKOB-
IiB TIPUCBATHIIN CBOI poOoTH, 30Kkpema: A.B. Aradonos, 10.B. Anek-
caunpos, ILII. Aagpymko, M.1. baxanos, B.1. bopucos, B.M. bypin,
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H.J. 'ayxman, H.A. 'yryposa, II.C. larens, A.®. 3eniHCcbKuid,
M.H. Kopxancekuii, B.M. Kynpssues, H.®. Kysneropa, I'M. Muss-
koBckuii, A.A. My3uka, O.b. Caxapos, B.B. Crammuc, €.JI. Ctpenbuos,
M.C. Tarauues, B.S1. Tamiii Ta idmii.

Ane He 3BakKalOuW Ha HAyKOBi JOCII[DKEHHs wLi€l IpoOiemMu, Ha
JaHuil yac, He po3polOiieHe enuHe OayeHHS NaHOTO NHUTaHHA. B
3aranphiil yactuni Kpuminansaoro kogekcy (mani — KK)!, sika mictutsb
HOPMH, 10 BU3HAYAIOTh 3aBIAaHHA, IPUHIIUIIN i OCHOBHI IHCTUTYTHU KpH-
MIiHAJIBHOTO MpaBaZ, 3yCTPiYalOThCA HACTYIHI TEPMiHH: «0C00a»,
WTIOINHAY, «CY0’€KTY», «0Cc00a, TKa BUMHIIIA 3I0UMHY. Hait0inbima Kiinb-
KicTh TepMiHiB, yxuBanux y KK, npumanae Ha Tepmin «ocoba» — 90, Ha
BCI iHIII TEPMiHH, a IIe «Cy0’eKT» — 12; «0ocoba, sika BUMHUIIA 3II0OUUHY —
5 ta «moguHa» — 4. ToMy, XapakTepu3yroun 0co0y, 110 BUMHMIIA TIEPe-
O0auene KK cycminbHO HeOe3neuHe BUHHE MisiHHS (it0 4u O€3.isib-
HicTh) — 31m0umH (4. 1 c1. 11 KK), HayKOBIli BUKOPUCTOBYIOTh Pi3HI TEp-
MiHH. «/[1 XapakTepucTHKH 0co0H, sIKa BAMHWIIA 3JI0YUH B TEOPii KpH-
MiHQJIFHOTO TpaBa BUKOPUCTOBYIOTH TEPMiH — CYO’€KT 3JI0YHMHY, 200
0co0a, sika BurHWIA 37109uH. Cy0’€KT 3109MHY — IIe He a0CTpaKTHE I0pH-
IUYHE TOHATTS, sIKe ICHY€ 11032 YacoM 1 MPOCTOPOM, a 0coda, siKa KHBE
B CYCHLUIbCTBI 1 BYMHSE CyCHiIbHO-HEOE3MEUHI MPOTHIPABHI [iin3.
OTxe, 3 HABEJEHOTO BHIIE BUILIMBAE, 1110 IIi TEPMiHU OTOTOKHIOIOTHCA.
[Hma rpyna HayKoBILIB BCE K TaKU IX pO3MEXKOBYE Ta 3a3HaYaE, 10 Bax-
JUBOIO € XapaKTEPHCTHKAa OCOOM 3JIOYMHIIS, CYTHICTH SIKOI 3HA4YHO
mIMpIIa 332 HOHATTA cy0’ekTa 35104MHY. Llsi CyTHICTH BH3HAYa€ThCs HE
JIIE IOPUIMYHUMH O3HAKaMH Ccy0’€kTa 1 HOro MOBEIiHKOIO B IpoIeci
BUMHEHHS 3JI04MHY, aje W YCI€I0 CYKYIHICTIO HOro ocoOIMBHX pHC i
SIKOCTEH, 110 BUSABIISIOTHCS B HOTO MOBEIHII Y CYCHIUIBCTBI 10 BUMHEH-
HS CYCHiIbHO Hebesmeunoro mistHHsS?. A.D. 3eliHCbKUi Biq3Hadae, 1o
0co0a 3JI0YUHIIS — 11€ CYKYITHICTh COIialIbHO-JIeMOrpadiYHIX, IICUXOJIO-
TYHUX 1 MOpANBbHUX XapPaKTEPUCTHK, TI€I0 UM 1HIIOIO MipOIO pUTaMaH-
HUX JIIOASM, BUHHUM Y 3JIOYMHHIH JisUTPHOCTI MEBHOrO THIy. Take
MOHSTTS HEOOX1THO BiJIPI3HATH BiJl OHATTS “OCOOM, II0 BUMHIIIA 3JI0-
4uH”, TOOTO 0COOH BUIIAJKOBOTO MPABOIOPYLIHUKAS.

B Teopii kpuMiHaIBHOTO IpaBa BU3HAYAETHCA, IO CY0’ €KT 3II0YMHY —
e MiHIMaabHa CYKYNHICTh O3HAK, SIKi XapaKTepH3yIOTb 0CO0y 3JI0YMH-
1, 1103a SIKUMHU HeMae Ckiiaay 3i104uHy. Ocoba 37104MHIsA — [e CYKyI-
HICTh YCIX COLIaNbHO 3HAYYLIMX PHC, SIKI YTBOPIOIOTH 1HIMBITyasb-
HicThO. JlaHy MO3HIIIFO TAKOXK MiATPUMYIOTH OLIBIIICTh HAYKOBIIIB, CEPE/I
Hux B.M. Bypain, I1.C. Jdarens, H.®. Ky3uenosa Tta inmi’. ¥ KK
VYkpainu HaeThes mpo 0coOy 3M0YMHI Y 3B 3Ky 3 MPU3HAYCHHSM ITOKa-
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panHs 1 3BiIbHEeHHAM Big Hboro (po3ninu XI ta XII KK Ykpainu). ¥ Beix
iHmux Hopmax 3aranbHoi wactuHu KK VYkpainum moHsTTs ocobu, mo
CTOCYETBHCS OyIb-IKUX O3HAK 0COOH 3JI0YMHIISL, HE 3ycTpidaeTbes. OnHak
COL[IaJIbHO-TICUXOJIOTIUH] BJIACTUBOCTI 3JIOYMHLS MAIOTh BaXKJIHMBE 3Ha-
YEeHHS Y BHUSBJICHHI MPUYUH 1 MOTHBIB BUNHEHHS 3JIOYUHY, AJIS 1HIHUBI-
Ayaii3alii moxkapaHHss.

Jesiki HayKOBLI BBaXKaroTh, L0 AJsl TpaHC(hopMaLii KpUMiHAIBEHOTO
MpaBa Ta 3aKOHOAABCTBA MOTPIOHO BPaxOByBaTH CTPYKTYpY JIIOAMHU, a
e 010JI0T14UHi, colialbHi, EHepreTHYHi, iHpOopMaLiiiHi piBHI, sKi € B3ae-
MOTOB s13aHUMKU®. SIKIIO TPUIAHATH JaHE MOJIOKCHHS SIK HAaJEXKHE, TO 3
JEeSIKUMU PIBHSAMH MOXIIUBO Oyii0 O MOroauTHch, a came 0ioyoriuHi Ta
coliaJIbHi; 1HIII PiBHI JIOAUHM (€HEPreTHYHi Ta iHpOPMaLiiiHi) MOXKIIH-
BO OyJsi0 6 IOCIIANTH 1032 MEKAMH IOPUANYHUX HayK.

I1.C. MarumeBchkuii Ta M.I. KopskaHChKHil BU3HAYAIOTH CY6’€KTOM
3104KHY (i3udHy 0c00y, sika BUMHHMIIA 3a00pOHEHE KPUMIHAJIBHUAM 3aKO0-
HOM JIisSIHHS y Billi, 3 SIKOTO MOXKEC HACTaTW KPUMiHAJIbHA BiJIOBIIalb-
HICTb, 1 KA YCBiIOMIJIIOBaJia CYCHIbHY HEOE3IEUHICTh TAKOTO AisHHS 1
kepyBaia HUM! 0. OTxe, TeOpiss KPUMIHATIBHOTO MpaBa Cy0’€KTOM 37104H-
Hy BU3Ha€ Qi3MuHy OCynHY 0coly (JIIoAMHY), KA JOCAIIA 10 MOMEHTY
BUYMHEHHS 3JI0YMHY IIEBHOTO BiKYy, 110 BAHHO BYMHUIIA CYCIIJIBHO HeOe3-
neyHe JisHHA, 3a00pOoHeHe KpPUMIHAJIBHUM 3aKOHOM, 1 34aTHa NOHECTH
KpUMiHAJTIbHY BilMOBiaNbHICTH!!,

He meHie nuTane BUHUKA€E y BCTAHOBJICHHI BUIIB Cy0’ €KTa 3JI0UUHY.
Tax, 1.O. Xaps!2, mocmimkyroun TeopeTH4Hi Ta MPUKIATHI TPOOIeMH
cy0’€eKTa 37I04MHIB IPOTH 310POB’ sl 0COOH, 3a3HAUMB TBEPIHKECHHS IESIKUX
aBTOPIB, 110 HUMU MOXYTh OyTH SIK MPHUBATHi, Tak i CIy00Bi ocobu!3.
[IpuBarHa oco0a sik cy0’eKT 310uMHYy — 11e Pi3uyHa ocygHa ocoda, AKii
BUIIOBHUBCS 10 MOMEHTY BUMHEHHS 3JI0YMHY BIK KPUMIHAIBHOI BiMOBI-
JAJILHOCTI, SIKa BUMHSE 3JI0YMH, HE Marouu (DYHKIIIT Ta CTarycy Ciry:0o-
BO1 Ta HecIyk00BOi 0coOH, He epeOyBa€ B TPYIOBHX BiIHOCHHAX, /i€ 5K
npHBaTHa 0coba He B iHTepecax CyCIiIbHO KOPHCHOT MisuTbHOCTI !4,

[Hmi HayKoBLi BBaXKalOTh, IO CYO’ €KTaMHU 3JI0YMHIB MOXYTH OyTH
Oynb-siki ocobu!?. IcHye mymKa, 10 cy0’€KTOM 3JI04MHY MOXKYTh OyTH SIK
IPOMAJISTHU, TaK 1 CI1yk00Bi 0c00H !¢, 3 1aHOI0 MO3HUIIIEI0 MH HE MOXKEMO
MOTOIUTHCS, OCKUIBKU IPOMAJISTHCTBO € O3HAKOIO CIIELiabHOTO Cy0’ K-
Ta 3JI0YMHIB, OTKE aBTOP He nepeadayae 3arajJbHOr0 Cy0’€KTa 3J104MHIB,
a BH3HAYa€ CIELiaJIbHOTO — HUMU MOXYTh OyTH JIMIE TPOMAASHU Ta
ciry00Bi ocobu. B Takomy BHIaaky Bci iHIII MOXKIIMBI O3HAKH CIIELli-
QIBHOTO Cy0’€KTa 3JI0YMHY (CTaTb, POIMHHI CTOCYHKH, XBOpoOa Ta
iHILIE) 10 yBark He OepyThCA.
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VY Teopii KpUMiHAIBHOTO NpaBa Cy0’€KTH 370YMHIB KIaCU(iKYIOTHCS
Ha 3araipHuil i crerianpauii!’. Taky MO3HUIIO M ATPUMYIOTH OLIBIIICT
HAYKOBIIIB, X0Y JESKi BBa)KAIOTh, IO MO Cy0’€KTIB Ha 3arajJbHUH i
CHelialbHU, NIWCHO HE € TOCTaTHIM, 00 HE BioOpaXkae COLiaabHOrO i
MPaBOBOTO cTaTyCy Cy6’exrals,

B.M. Kyn knacudikye 3aranpHoro cy0’ekra 3704MHY Ha: 1) 3araib-
HUI cy0’€eKT nepioro BUay (03HaKH sKoro 3akpimieHi B 4. 1 ct. 18 KK)
Ta 2) 3arajbHUi cy0’€KT APYroro BUAY — e CyO’€KT, KOTpUH Mmopsia 3
000B’SI3KOBUMH, Ma€ JIOJAaTKOBI O3HAKHW, NependadeHi KpuMiHaJIbHUM
3aKOHOM, aji¢ BOHH HE MEPETBOPIOIOTH HOro B CIENialbHOTO Cy0’€KTa,
OCKIJIBKY MOPYIIYETHCS HE CIelialbHa, «By3bKay 3a00pOHa, a 3arajbHa,
000B’sI3K0Ba JIS BCiX: HE BOWIA, HE BKpaaH 1. T. J. CIOIu CIIiJ BiTHECTH,
HaIpHUKJIaA, MaTip HOBOHAPOIKEHOI TMTHHU B CKJIaJli JUTHHOBOMBCTBA,
0co0M1MBO HEOE3MEYHOr0 PeurANBicTa B CKIadi PO3KpaJaHHs UM iHIINX
3710unHIB, KpiM cT. 196! (IlopymeHHs npaBWi1 aJAMiHICTPaTHBHOTO
Harsiy)!9. 3BicHO, JaHa JyMKa Mae MpaBo Ha iCHYBaHHS, ajie HOTPiGHO
BpaxoByBaTu TOW (akT, UI0 JaHWHA BUA CyO €KTa 3704MHY (0COOIUBO
HeOe3MeuyHmii peluaAnBICT), He BIUIMHE Ha KBami(ikaliio, aje BIUIMHE Ha
1HAMBIAyaTi3alilo MOKapaHHS, SIK 00CTaBHHA, IO OOTSHKYE MOKapaHHs
(ct. 67 KK). Kpim Tor0, 5IK 3a3Ha4asoch BUIIE, IPUHLIMI 1HAMBITyai3a-
1ii 3aCTOCOBYETHCS 1O OCOOM 3JIOYMHIIS, KOJIM HEOOXiIHO BU3HAYUTH
neBHU BuA Ta (abo) po3mip mokapaHHsa. llo3umis HaykoBLS OO
JIOIaTKOBHX O3HAK Cy0’€KTa 3JI0YMHY B HAaBEACHOMY NPHUKIAJl 3 AITOB-
ousctBoM (ct. 117 KK), Takox BUKIMKae psil 3allUTaHb, aJKe Teopis
KPUMIHAJIBHOTO TIpaBa BH3HAua€ Cy0 €KTOM JaHOTO 3J0YMHY MaTip
HOBOHAPO/XXCHOI TUTHHHU, a OTXKE, KpIM 3arajbHUX o3HaK ((pizuyHa
ocyaHa 0co0a, siKa 10 BYMHEHHsI JaHOTO 3JI0YMHY Aocsria 14-Tu piuHo-
ro BiKy) 1€ ¥ crieniaibHi — B3a€EMOBITHOCHHHU CY0 €KTa 3 MOTEPIILIIHM.

JL.B. lllyBanbcrka, BU3Ha4ae, m10 cy0’€KTOM HACHIBHHLBKOTO 37I04H-
HY ...CIIiI BBAKaTH y KPUMiHAJIGHO-TIPABOBOMY CEHCI ()i3WUHY, OCYIHY
(oOMexxeHO OcynHY) ocoOy, sfika BUYMHWIIA YMHCHE, MPOTUIPABHE, CyC-
ninbHO HeOe3neyHe, KpuMiHaJIbHO-KapaHe TisSTHHSA, IIOETHAHE i3 3aCTOCy-
BaHHAM ILOZO MOTEPILIOTO (i3UUHOI CHITH YH 3 TIOIPO30I0 TAKOTO 3aCTO-
CyBaHHS, y Billi, 3 SKOr0 HAacTae KpUMiHAJIbHA BiAMOBiZaNbHICTH2O.
JocnimpKyroun 0coOIMBOCTI cy0’€KTa 3I0YMHY aBTOP Y BU3HA4YEHI BCTa-
HOBJIOE (YOpMY BUHH — YMHCEJ, TAKAM YMHOM 3JIOYMHH, BUMHEHI 3 HEO-
OepeXHOCTi, He MiANajaroTh Wil 3MOYMHH, LU0 MOXKYTh BUMHATHCS
Cy0’€KTOM 3JI0YMHY, a caMe Iij ioro o3Haku. HactymHa ocoOmuBicTb,
ska BukopuctoByerbesi JILP. IllyBanbchkoio, Iie KpUMiHaJIbHO-KapaHe
nistaHs. KapaHicTb, SIK O3HaKa 3JI0YMHY, TAKOX BHOKPEMIIIOBAIACH JIEs-
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KUMH YKpaiHchKumu HaykoBLsimMu (M., Kopkancekum) xod i Gyia mi-
nana kputuni. [Ipuuunoro mnporo € Te, mo 3aransHa yactuHa KK mictuts
IHCTHTYT 3BUIbHEHHS Bijl KpUMiHANBHOI BianoBigansHOCTI (Po3main [X).

3akononasenp B 4. 2—4 cr. 18 KK BHM3HAuae o3Haku cremiajibHOroO
cy0’exra 3mounHy. ToOTo, 3araibHUiA Cy0’€KT 3JI0YMHY, KPIM OCHOBHHX
o3Hak, o 3akpimwieHi KK mae me i ¢akynpratuBHi 03HaKH — 11e 00cTa-
BUHH, 110 OOMEXYIOTb KOJIO MOXKIIUBHX CY0’€KTIB OKPEMHX 3JI0YMHIB Ta
XapaKTepHU3yIOTh 0CO0Y, IPaBOBE CTAHOBUILE UM cHeUr(DiKy 3IMOUMHHUX
nistab. i o6ctaBuHu abo mpsmo 3akpimieHi B Ocobnusiii yactuni KK,
a00 OIHO3HAYHO BUTIKAIOTB 13 i1 3MICTY.

BigHocHO cy0’ekTa 31104MHIB IPOTH 340pOB’ g 0cobu (cT.cT. 121-128,
130 Ta 133 KK) B ropuan4Hiii iTepaTypi BUCIOBIEHI pi3Hi i HE 3aBKAN
TEOPETUYHO OOTPYHTOBAHI MOTIIAIH.

Tak, HanpuKIIaA, JOCTIHKYIOUH 3JI0YMHH MIPOTH 310pOB’s1 ocodu (Ha
OYMKy aBTopa Le 37mo4uHHM nepepbaueHi crartsamu 121-145 KK),
[.O. Xapp 3a3navae, mo kinacudikamis cy0’€KTiB IHMX 3JI0YMHIB Mae
Ha0yTH TaKOTo BUIVIAAY: Cyxk00Bi ocobu (ct.ct. 131, 132, 135-137, 141,
142, 145 KK); mecuyx6oBi ocoom (121-128, 130, 131, 133-137, 139,
140, 142—145 KK); nmpuBarhi ocobu (121-128, 130, 131, 133-138 KK).

Cy0’exT OUTBIIOCTI 3TOYMHIB IPOTH 340POB’ s — 3arajbHuil (cy0’ek-
TOM 37I04MHIB, mependauenux cr.cT. 121, 122 KK VYkpainu moxe OyTH
¢iznuHa ocynHa ocola, sKa 10 MOMEHTY BUMHEHHS 3JI0YMHY Jocsria 14
POKiB)2L, 3a iHIII 3JI0YMHM BiAMOBIAAJIBHICTh HacTae 3 16 poOKiB.

JucKyciiHUMU € TTOJIOKEHHSAMH L1010 BU3HAYEHHS Cy0’ €KTa 3JI0YHHY
BcT.cT. 123,127,130 Ta 133 KK. B cT. 123 KK (YMucHe 3amomistHHs TSDK-
KHX TUIECHUX YHIKOPKEHb y pa3i MepeBUIIEeHHs MeX HeoOXigqHo1 000po-
HU a00 y pa3i mepeBUILIEHHS 3aX0/iB, HEOOXIAHUX ISl 3aTPUMaHHsI 3710-
YHMHIIB) Cy0’€KTOM 3JI04MHY MOXe OyTH ocyaHa oco0a, sika gocsiria 16-
TH POKiB, TiepeOyBae y cTaHi HeOOXigHOI 0OOpOHH, ySIBHOI OOOpOHH,
SIKILIO BOHA HE YCBIIOMIIIOBAJIA 1 HE MOIJIa YCBIIOMIIIOBATH TOMHIIKOBOC-
Ti CBOTO IPUITYILEHHS, a TAKOX 0C00a, AKa BUMHSE il 1010 3aTpUMaHHS
3nounHI?2. BusHauatouu 1 03HaKH Cy0’€KTa 3J7I04KHY, B JaHiil CTarTi
aBTOPH BCE X MiATPUMYIOTb MTO3MLIIO, IO L€ 3arajbHUil Cy0’ €KT 3109H-
Hy, 00 y BCTaHOBJIEHHI HOro O3HAaK BPaxOBYIOTb OAHY 3 O3HaK 00 €K-
TUBHOI CTOPOHH JTaHOTO 3JI0YMHY — OOCTaHOBKY BUMHEHHS 3JI0YMHY.

Cy6’extom katyBanns (cT. 127 KK) O.B. JlenicoBa nporoHnye BU3Ha-
YaTH CrelialbHOro cy0’eKTa KaTyBaHHS — Jep)KaBHY IOCAlIOBY OCOOY,
npeAcTaBHUKA By abo 1HIIKX 0Ci0, sIKi BUCTYHAIOTh K 0QiLiiHi, abo
3 ix migOyproBaHHs, a00 3 iX BiloMa 4M 3a iX MOBYa3HOI 3roJd BUMHS-
I0ThCs Taki 1ii23. AHaizyroun nojokenns ct. 127 KK, mu migrpumaemo
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SIKILIO BOHA HE YCBIIOMIIIOBAJIA 1 HE MOIJIa YCBIIOMIIIOBATH TOMHIIKOBOC-
Ti CBOTO IPUITYILEHHS, a TAKOX 0C00a, AKa BUMHSE il 1010 3aTpUMaHHS
3nounHI?2. BusHauatouu 1 03HaKH Cy0’€KTa 3J7I04KHY, B JaHiil CTarTi
aBTOPH BCE X MiATPUMYIOTb MTO3MLIIO, IO L€ 3arajbHUil Cy0’ €KT 3109H-
Hy, 00 y BCTaHOBJIEHHI HOro O3HAaK BPaxOBYIOTb OAHY 3 O3HaK 00 €K-
TUBHOI CTOPOHH JTaHOTO 3JI0YMHY — OOCTaHOBKY BUMHEHHS 3JI0YMHY.

Cy6’extom katyBanns (cT. 127 KK) O.B. JlenicoBa nporoHnye BU3Ha-
YaTH CrelialbHOro cy0’eKTa KaTyBaHHS — Jep)KaBHY IOCAlIOBY OCOOY,
npeAcTaBHUKA By abo 1HIIKX 0Ci0, sIKi BUCTYHAIOTh K 0QiLiiHi, abo
3 ix migOyproBaHHs, a00 3 iX BiloMa 4M 3a iX MOBYa3HOI 3roJd BUMHS-
I0ThCs Taki 1ii23. AHaizyroun nojokenns ct. 127 KK, mu migrpumaemo
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MO3HLII0 3aKOHOAABLIS, SIKUM BU3HAUA€E Cy0 €KTOM 3JI0YMHY KaTyBaHHS —
3aranpHui. Lle yHeMOXIJIMBUTh KOHKYPEHLII0 HOpM 4. 2 cT. 373 Ta 127
KK. A B 4. 3 ct. 127 KK 0yno 6 nopeuHo nependadunTH CreuiajibHOro
cy0’ekra 31m04nHY, 3anpornoHosanoro O.B. [lenicosoto.

Ha nymky Kopaienko €.B B u. 1 ct. 130 KK Vkpainu, cy6’exTom cBi-
JOMOTO TIOCTaBJICHHS iHIIOI ocobu B HeOesmeky 3apaxeHHs BLI um
BIpYCOM iHIIIOT HEBMITIKOBHOI 1H(EKIiIIHOT XBOPOOH, 110 € HEOE3MEUHOIO
TUISL SKUTTS JIIOAWHU, MOKe OyTH Oyab-sika 0c0o0a, 0 CTBOPHIIA XBOPOMY
Ha BUILE3a3HAYCHI XBOPOOH TaKi YMOBH iCHYBaHHs, 3a SIKUX B HeOe3re-
Ky 3apa)XCHHS TaKOI (TaKUMH) XBOPOOOIO (XBOpoOamu) Oyiia mocraslie-
Ha iHma ocoba. 106 YHHKHYTH MOMMJIKOBHX BHCHOBKIB (pillIeHb) MpH
kBaJiQikanii mocraBneHHs B HEOE3MEKy 3apakeHHs iHIIOT 0coOu 3a3Ha-
YEeHUMH BipycaMu 0co0010, sika He € HOro HOCieM, apryMeHTOBaHa HEO0-
xijHicTh nonoBHUTH 4. 1 ¢T. 130 KK Ykpainu cinoBocnony4eHHsIM “0co-
0010, sika 3HaJa PO HAasIBHICTh y Hel Takoro 3axsoptoBaHHs”. Cy0’eKToM
31mounHy, nepeaoadenoro 4. 2 ct. 130 KK Ykpainu, € ocoba, ska 3Hana
Ipo Te, 10 BOHA € HOCIEM IBOTO Bipycy. 3Bakaioun Ha OOIpyHTOBaHY
HEOOXiHICTh BBECTH YHi()iKOBaHE MOHATTA ‘‘HEBUIIIKOBHA iH(EKUiiiHa
XBOpo0a, 110 € HeOE3MEeUHOO JUIA KUTTS JIIOAWHHU,” B YCi YaCTHHH CT.
130 KK Ykpainu, notpiOHO Oyne BHECTH 3MiHHU H 110JI0 03HAK cy0’eKTa
LBOTO 3JI0YHHY, a CaMe CJIOBOCIIONYYEHHS “‘0c00010, fKa 3Haja Mmpo Te,
10 BOHA € HOCIEM I[BOTO Bipycy” 3aMiHUTHU Ha “0c00010, siKa 3Hajia mpo
HasBHICTBH y Hel Takoro 3axBopioBaHHA . Cy0’eKT 3704MHy, nepeadaye-
Horo 4. 4 ct. 130 KK VYkpainu, € 3aranbHuM (HUM MOXe OyTH sIK 0co0a,
sKa 3HaJja Ipo Te, 10 BOHA € HOCIEM LBOTO Bipycy, Tak i Oyab-sika iHIIa
ocob6a)?4. Omxe, cyd’exkTom 3mounHy, mepenbaderoro cr. 130 KK e
oco0a, sika Ha MOMEHT BYMHEHHS 3JI04MHY Aocsria 16-piyHoro BiKy, sKa
3HaJa Mpo 3axBoproBaHHsA y Hei. Lle 5 crocyeThes 1 3m0unHy, nepeada-
gyeHoro ct. 133 KK25. ¥V cr. 133 (3apakeHHs BEHEPUYHOIO XBOPOOOIO)
KK cy6’extom moxe OyTu Oyap-sika ocoba, sika gocsria 16-Tu pokis,
CTpakJja€ BEHEPUYHOIO XBOPOOOIO 1 3HAE MPO HasBHICTH Yy HEi LBOTO
3aXBOPIOBAHHSZC,

B KK € crarTi, B sikux niepef0adeHa KpUMiHaJIbHA BiJIIIOBIIaIbHICTh
0ci0, AKMX HE MOXJIHMBO BHU3HAYUTH SIK CIIELiallbHUN CYO’€KT, Tak SK
Horo o3Haku npsMo He nependaueni B 3aranpHii yactuHi KK. Pazom 3
THUM TaKHX OCi0 HE MOXXYTb IPUTATHYTH 10 KPUMiHAIBHOI BiIOBigaIb-
HocTi 06e3 BCTaHOBJICHHS psAy CIeliajJbHUX O3HAaK. JlaHy rpymy cremi-
anpHuX cy0’exTiB C. AHomenkoBa ta O. KpamiBiHa NMponoHyIOTh Bij-
HECTH [0 CIeiaJbHUX Cy0’€KTiB 3 HOPMaTuBHO HE BU3HAYCHUMH O3Ha-
KaMu, TOOTO SIK Pi3HOBUJI CIieLiaibHOTO cy6’ekta?’. Jlo HUX MOXKHA OyI1o
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0 BigHecTu cy0’ekTa 3mounHy nepeabdauenoro crartsimu 130 ta 133 KK.
Ha namy aymKy, BcTaHOBJICHHsI Pi3HOBHIIB CIIELiaJIbHOTO Cy0’€KTa B
crari KK Oyne o0TspkeHO, ajnie BU3HAYCHHS! B HAYKOBill JTOKTPHUHI HOTO
HOPMAaTHBHO BH3HAYEHHUX O3HAK, 00’ €JHAHUX y TPYIH, € JOPEUHUM.

OTxe, TOHATTS «Cy0’€KT 3I0YMHY» Ta «0c00a 3OYMHILD BUKIIUKA-
I0Th TUCKYCIil cepe]] HayKOBLIiB, a CyIIepeUKH, 10 BAHUKAIOTh BHACIIIZIOK
BU3HAYCHHs Cy0’€KTa 3JI0YMHY MOXYTh IIPU3BECTH JI0 IOMHJIOK B Ipa-
BO3aCTOCOBUIH IisUIbHOCTI. Y 3B’S3KYy 3 LUM, NPOMOHYEMO JUIA iX ycCy-
HEHHS BHUKOPHCTOBYBaTH TEPMiH «CYO €KT 3JIOYMHY» SK CYKYIHICTBH
O3HaK, II0 XapaKTEePH3yIOTh 0CO0y, sika BYMHMIA 37104nH. «Ocoba 3110-
YUHIS», K TEPMiH, IO TAKOX MICTHTHCS B TeOpii KPUMIHAJIBHOTO
MpaBa, BU3HAYA€E CYKYIHICTh XapaKTEPUCTHK 0COOH, AKi BPaxoBYIOTHCS
CYIOM TIpH NPU3HAYEHHI TOKapaHHA.

B ninomy, iHCTHTYT cy0’€KTa 3JI0YMHY TiCHO MOB’SI3aHUHN 3 1HCTUTY-
TOM KPHMiHAJIbHOI BiAMOBIAAIILHOCTI, «BUHU, TaK SIK OCYIIHICTb € TIepe-
JYMOBOIO BUHHM 0CcOOH, a BUHA 0COOH, CBOEIO YEProlo, € 000B’I3KOBOIO
YMOBOK KPUMIHAJIbHOI BiAMOBITAIBHOCTI Ta MOKapaHHs»28, a TakKox
0COONMMBOCTAMHU KPUMiHAIBHOI BiIMOBIJAJILHOCT] Ta MOKapaHHs HEMOB-
HomitHiX (Pozain XV). Tomy, Ha Hally AyMKY, 1aHE [TOJIOKEHHS, 3yMOB-
JIF0€ HEOOXiHICTh OLIBII MOTTUOICHOTO JOCIiIKEHHS Cy0’ €KTa 37104U-
Hy Ta MOTO BUJIIB.

Cy0’€KTOM 3JI04HHIB MPOTH 37I0POB’Sl 0COOM BU3HAUEHO B CT.CT. 121,
122 KK VYkpainu ¢izuuny ocyaHy ocoOy BikoM 14 pokiB, y cT.cT. 123—
128 KK VYkpainu 3 16 pokiB. Cy0’ekt 3mounniB y ct. 130, 133 KK
VYkpainu — crieriiaibHui.
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Katerynchuk Kateryna. Theoretical Problems of perpetrators against a per-
son’s health

To characterize the person who has committed under the criminal code of
Ukraine guilty socially dangerous act (action or inaction) — is a crime (chapter. 1,
Art. 11 of the Criminal Code), researchers use different terms, “an offense” and
“offender”. But despite the scientific study of this problem, currently not developed
a common vision of the subject. Therefore, the article’s&m and author investigated
and analyzed data concepts used in the theory of criminal law. The author of the arti-
cle suggests, to eliminate debate on this issue, using the term “perpetrator” as a set
of features that characterize the person who committed the crime. “Offender” as a
set of characteristics of individuals are taken into account by the court in sentenc-
ing.

There is equally uncertainty in the installation of types the perpetrator.
Discussion in this regard is not only the definition of evidence, the law on criminal
liability, general and special perpetrator, but other offers. Generally, scholars distin-
guish the following types the perpetrators: private and civil servants; citizens and
civil servants; general subject of the first type (signs of which are enshrined in para-
graph 1 of Article 18 of the Criminal Code of Ukraine) and the general subject of
the second kind.

Legislator in paragraphs 2 — 4 of Article 18 of the Criminal Code of Ukraine
determines the special features of the perpetrator. That is, the general subject of
crime in addition to basic features that Criminal Code has secured, also optional fea-
tures — a fact that limits the range of possible subjects of certain crimes and charac-
terize a person, the legal status or the specific criminal acts such circumstances
either directly attached to of the Criminal Code, or uniquely arising from its content.

Concerning the subject of crimes against the person’s health, and this articles
121-128, 130 and 133 of the Criminal Code of Ukraine in the legal literature high-
lights different and not always theoretically grounded views. Discussion provisions
concerning the definition of the perpetrator is in Article 123 (intentional infliction of
serious bodily injury in excess of self-defense or in excess of measures necessary to
apprehend criminals), 127 (torture), 130 (infection with HIV or any other incurable
infectious disease) and 133 (contracting sexually transmitted disease) of the
Criminal Code of Ukraine.

In general, the institution of the perpetrator is closely connected with the insti-
tution of criminal responsibility, “guilt because sanity is a prerequisite of guilty and
wine person, in turn, is a prerequisite for criminal liability and punishment” and fea-
tures criminal liability and punishment of minors (Section XV). Therefore, this pro-
vision necessitates a more in-depth study of the perpetrator and his species.

The author of the article asked to identify the subject of crimes against the per-
son’s health in articles 121 (Premeditated grievous bodily harm), 122 (Intentional
moderate bodily injury) physical sane person under the age of 14 years and 16 years
in articles where criminal liability by: grievous bodily harm inflicted in a state of
extreme emotion (p. 123), intentional infliction of serious bodily injury in excess of
self-defense or in excess of measures necessary to apprehend the perpetrator (art.
124), intentional minor bodily injury (p. 125), beatings and torture (art. 126), torture
(art. 127), and careless hard or moderate injury (Art. 128) of the Criminal Code of
Ukraine. An crimes in Articles 130 (infection with HIV or any other incurable con-
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tagious disease) and 133 (contracting sexually transmitted disease) of the Criminal
Code of Ukraine — special.

Key words: crime, the subject, the person, the person who committed the crime,
the Criminal Code.

YK 343.1
M. A. MAKAPOB

OCKAPXEHHSA cnigyomy cyaal
BE3AIANIbHOCTI CNIAYOro TA NPOKYPOPA

JlocniooceHo numarnus npo OCKAPICeHHsl CiOYoMY CYOOi YYACHUKAMU KPUMI-
HAbHO20 NPO6addCcenHs De30isAIbHOCMI Ci0Y020 Ma NPOKYpopa.

Knwouogi cnosa: cniouuii cyoos, ockapoicenus, criouull, npokypop, 6e30isnb-
HiCMb.

Maxapos M.A. OG:xajioBaHue CIEACTBEHHOMY Cydbe Oe31elicTBUA CJIe]0Ba-
TeJIsl M NPOKypopa

Hccnedosan eonpoc 06 0021canosanuu ciedCmeeHHOMY cyobe YYaACMHUKAMU
Y20lI08HO20 NPOU3800cmMEa be30elicmaus ciedosamens U nPoKypopa.

Knrouesnle cnosa: ciedocmesennviii cyovs, 002canosanue, ciedo8ameiv, HPoKy-
pop, besoeiicmaue.

Makarov Mark. Appeal to investigating magistrate of investigator’s and
procurator’s inaction

Investigated the issue on appeal to the investigating judge the participants cri-
minal proceedings inactivity investigator and prosecutor.

Key words: the investigating judge, appeal, investigator, Attorney, inaction.

VY 4.1 c1.303 KpumiHaipbHOTO THpoIecyaIbHOTO KOACKCY YKpaiHH
(mami — KIIK) Bu3HaueHM mepeik pilieHb, qiil 4u 0e3aisUIbHOCTI CITij-
4Oro Ta MPOKypopa, siki MOXKYTh OyTH OCKapKeHi y4acHUKaMH KpUMi-
HAJILHOTO MPOBAPKEHHS CIITYOMY CYJUIL ITiJ] 9ac JOCYIOBOTO PO3CIimy-
BaHHSL.
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T.O. Yopuomoperrs, O.I". AHoBCHKA Ta iH.
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