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tagious disease) and 133 (contracting sexually transmitted disease) of the Criminal
Code of Ukraine — special.
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the Criminal Code.
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OCKAPXEHHSA cnigyomy cyaal
BE3AIANIbHOCTI CNIAYOro TA NPOKYPOPA

JlocniooceHo numarnus npo OCKAPICeHHsl CiOYoMY CYOOi YYACHUKAMU KPUMI-
HAbHO20 NPO6addCcenHs De30isAIbHOCMI Ci0Y020 Ma NPOKYpopa.
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Maxapos M.A. OG:xajioBaHue CIEACTBEHHOMY Cydbe Oe31elicTBUA CJIe]0Ba-
TeJIsl M NPOKypopa

Hccnedosan eonpoc 06 0021canosanuu ciedCmeeHHOMY cyobe YYaACMHUKAMU
Y20lI08HO20 NPOU3800cmMEa be30elicmaus ciedosamens U nPoKypopa.
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Makarov Mark. Appeal to investigating magistrate of investigator’s and
procurator’s inaction

Investigated the issue on appeal to the investigating judge the participants cri-
minal proceedings inactivity investigator and prosecutor.
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VY 4.1 c1.303 KpumiHaipbHOTO THpoIecyaIbHOTO KOACKCY YKpaiHH
(mami — KIIK) Bu3HaueHM mepeik pilieHb, qiil 4u 0e3aisUIbHOCTI CITij-
4Oro Ta MPOKypopa, siki MOXKYTh OyTH OCKapKeHi y4acHUKaMH KpUMi-
HAJILHOTO MPOBAPKEHHS CIITYOMY CYJUIL ITiJ] 9ac JOCYIOBOTO PO3CIimy-
BaHHSL.

[IpoOneMHi acmeKTH OCKapKEeHHS CIITYOMY CYIII THX YH iHIIHUX
pillieHb CIiA40ro Ta mpoKypopa npochimkysanud [[.M. Bamirypa,
T.I ImseBa, T.B. Kopuesa, .M. Ogunamnosa, M.M. OnsxoBcrka, B.O. I1o-
nemotko, C.O. [Mmeniuko, O.I. Pycanora, H.I1. Cuza, A.P. Tymansuii,
T.O. Yopuomoperrs, O.I". AHoBCHKA Ta iH.

© MAKAPOB Mapx Anamoniiiosuy — KaHIUAAT IOPUAMYHUX HAyK, 3100yBau
kadenpu KpuMiHaIbHOTO Mporecy HaiioHanbHOT akaaemii BHYTPIIIHIX CIIpaB



Cepisa FOpuouuni Hayku 375

Mertoro 1i€i CTaTTi € pO3MIsLA MUTAHHS PO OCKap KEHHsI yYaCHUKAMH
KPUMIHAJIBHOTO MPOBAPKEHHS CIIYOMY CyIJIi O€3MisIIbHOCTI CIIITY0TO0
Ta MPOKypopa, Bu3HadeHoi y .11, 6 4.1 c1.303 KIIK, sxe 3anumraeTscs
HEIOCTaTHBO JIOCIIKSHHM.

KIIK 1960 p. He BupinryBaB mpo0ieMy OCKapKeHHs J0 CyAy Ipolie-
CyaJIbHOi O€3[isUIbHOCTI OpraHiB JOCYIOBOTO po3ciimyBaHHs. OmHak
TATaHWHA, HeOOPOCOBICHICTH BUKOHAHHS HUMU CITY>KOOBUX 000B’SI3KiB,
ITHOpYBaHHS TIpaB YyYaCHUKIB KPHUMIHallbHOTO TMpolecy Oymu
HenooauHOKuM sBumeM. B.T. Manspenko BiaMidaB, 10 0COOIUBO 1€
CTOCYBJIOCh BHUIAJKIB, KOJU: 3asBH PO BUYNHEHHUH 3JI0YMH HE MMpHiiMa-
JUCh a00 HE PEeECTPYBAINCH, 0c00a HEe BH3HABAJIACh IMOTEPITUIOND Bill
3II0YMHY; HE BXXHBAIUCh 3aXOMW JO 3a0e3MedeHHs BiIIIKOIyBaHHS
LIKOJH, 3aII0/ISTHOT 3I0YMHOM; TPUBAJIMI Yac HE OrOJIOUTYBaBCs PO3LIYK
00BHMHYBa4YE€HOT0; OE3MiJCTABHO HE MPOBAJAMWIMCH Ciimui aii Oe3 mpu-
WHATTS pillIeHHS PO 3yIHUHEHHS JOCYJOBOTO PO3CIiTyBaHHS TOIIO.

HaykoBenp 3a3Ha4aB, 110 Taka mpolecyaibHa Oe3/isuIbHICTh OPTaHiB
JOCYIOBOTO PO3CIiAyBaHHS BiJaajsi€ CyIOBHHA PO3IVIsN, IPU3BOJUTE 1O
30eperkeHHS HEBU3HAYCHOCTI Y CTAaTyCl YYaCHUKIB KPUMiHAIBHOTO MPO-
1Iecy, 3aTATye 3aCTOCYBAHHSI MO0 HUX PI3HUX 0OMEXKEHb, Y TOMY YHCITI
3armo0KHUX 3aXOJiB, MPU3BOIUTH J0 BTPATH JOKA3iB Ta JO HEMOXKITHU-
BOCTI BiTHOBJIEHHS IOPYIICHHUX MPaB Ta 3aKOHHUX IHTEPECiB yYaCHHUKIB
MpoLIeCy, HacaMIepes, — MOTePIIMX BiJ 3JI04MHY. B Takux cutyartisx
3aiHTEpEeCOBaHUM 0CO0aM JOIUIHPHO HAIaTH MPaBO 3BEPHYTHUCS 0 CYIY
3a 3aXHCTOM IXHiX mpasl.

VY unanomy KIIK BupilieHo MUTaHHS PO OCKap >KEHHsI MPoLeCyallb-
HOT 0€3MisUTLHOCTI CJIITYOro Ta Mpokypopa. 3rimuo 3 m.l1 4.1 ¢1.303
uporo Komexcy, Ha MOCyI0BOMY HpPOBa/KEHHI MOXKE OyTH OCKap)kKeHa
0e3MisITBHICTD CIITY0TO, IPOKYpOpa, KA TOJIATaE: Y HEBHECEHHI BiJlO-
MOCTEH PO KpUMiHaJIbHE MPABOIOPYILEHHS 10 €IMHOTO PEECTPY A0CY-
JOBHX po3ciiayBanb (mamxi — €PJIP) micias oTpuMaHHS 3asBH YU IOBI-
JOMJICHHS TIPO IIe TIPaBOIIOPYIIEHHS; Y HETIOBEPHEHHI THMYACOBO BUITY-
YeHoro MaiHa 3rifgHo 3 BuMoramu cT.169 KIIK; y He3nilicHeHHi iHIIMX
npolecyaibHUX JiH, sKi BiH 3000B’s13aHUH BUMHUTH Y BU3HAYCHUH [IUM
Konekcom ctpoxk. Kpim Toro, Moxe OyTH ockapskeHa 0e3isIbHICTh CITif-
goro abo MpOKypopa TPH 3acTOCyBaHHI 3axomiB Oesmeku (m. 6 4. 1
ct. 303 KIIK).

Po3msiHeMo BkazaHy nporecyaibHy Oe3misiIbHICTh CIiI90r0, IPOKY-
popa, siKa € OKPEMOIO CKJIaJI0BOIO MpeMeTa OCKap KEHHs i Jac Mmpo-
BEJICHHS JTOCY/IOBOTO PO3CIiTyBaHHS.
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1. be3mispHICTE CTITYOTO, MPOKYpPOpa, siKa MONATaE Yy HEBHECEHHI
BIJOMOCTEH Ipo KpUMiHaibHe npaBonopyieHHas o €P/IP micns otpu-
MaHHS 3asBU YM MOBIJOMJIEHHS MPO 1€ MPaBONOPYILIECHHS.

3rigno 3 4.1 ct. 214 KIIK, cniguunii, poKypop HEBiAKIAAHO, ajie He
Mmi3Hilme 24 TOAWH MiCIs MOJAHHS 3asBH, IMOBIJJOMJICHHS MPO BUYMHECHE
KpUMiHaJbHE MPaBONOPYILIEHHA abo0 MiCis CaMOCTIMHOTO BUSIBICHHS
HUM 3 OyIb-SKOTO JDKepesa 0OCTaBHH, IO MOXYTh CBITUUTH IIPO BUH-
HEHHS KPUMIHAJIBHOTO MPaBOIMOPYLICHHS, 3000B’13aHUI BHECTH BiJIO-
BijHI BigoMocTi 10 €P/IP Ta posmoyaru po3ciiayBaHHS.

IIpo obumcnenHs UbOro CTpoky inerbes y m.1.4 IlomokeHHs mpo
nopsfok BeaeHHa €P/IP, 3aTBepakeHoro Haka3oM [ eHepaIbHOro MpoKy-
popa Ykpainu Ne69 Bin 17 ceprrst 2012 p.2 3asiBa 4u MOBiIOMICHHS IIPO
KpUMiHaJbHE MPaBONOPYILIEHHS BBAKAIOTbCS MOAAHUMH 3 MOMEHTY
MOTIEPEIKEHHsI 0COOM MPO KPUMiHAIBHY BiAMOBINANBHICTD (32 BHHST-
KOM BUIIAJIKiB, KOJIM TaKe MOIEPEIKESHHS HEMOXKINBO 3p0OUTH 3 00’ €K-
TUBHHUX NPUYUH: HAIXOIKEHHS 3asBH, OBIJOMIICHHS MOLITOO, iHIIUM
3ac000M 3B’5I3Ky, HEIPUTOMHUM CTaH 3asiBHUKA, BIAPSHKEHHS TOWIO). Y
BUMNAJIKy HAAXOIKEHHs 3asBH, IIOBIAOMJICHHS MIOLITOIO, 1HIIUM 3ac000M
3B’S13KY, CTPOK OOUYHCIIOETHCS 3 MOMEHTY HaIXOKEHHS 3asBU CI1TUOMY,
MPOKYPODY.

Orxe, HeBuKoHaHHA BUMoOT 4.1 ct. 214 KIIK, a came 6e3misabHICTD
CIIIYOTO, IPOKYPOpA, siKa MOJIArae y HEBHECEHH] BiIOMOCTEH PO KpH-
MiHaJlbHe TpaBornopyiieHHs g0 €P/IP Boponosx 24 ToAauH Mmicus OTpu-
MaHHJ 3a8BU UM MOBIIOMJICHHS PO HOTo BUMHEHHS, MOXKE OyTH OcKap-
JKCHA CITITYOMY CYIUIL.

VY 3B’A3Ky 3 BUKJIAICHUM MOTPIOHO 3a3HAYUTH, IO Ha MPaKTHUI
HETMOOAMHOKHMHU € BHIIQJKH, KOJU HPOKYPOp, OTPUMABIIH 3asiBy PO
KpHMiHaJIbHE PaBONOPYLIEHHS, 10 il BHeceHHs 1o €P/IP TPOTATOM 24
TOIMH HANPABIAE IO 3a5BY IO IHIIOTO OpraHy J0CYJOBOTO po3cmz[y—
BaHHS 3a MPaBUJIAMH MiACIIAHOCTI UIA il moAanbloi peectpamii. Takox
€ BUIAJKH, KOJU MIPOKYpOp HaAae 3asBHUKY BIINOBIOb Yy MOPSAKY
3axony Ykpainu «IIpo 3BepHEHHS rpoMajsin» Oe3 BHECEHHS BiIOMOCTEH
no €PJIP 3 Tux mifcras, IO 3asBa HE MICTHTh JOCTaTHIX AaHUX PO
HasBHICTH B ONHUCaHIN 3assBHUKOM TOJi1 O3HAK 3JI0YHHY.

Hamu noxinsierbest mymra O.1.€diMoBOT, 110 CI1iJ1 BUPIIIIMTH MATAH-
HSI PO MOXKJIMBICTB BiIHECEHHS TAKOTO AiSIHHS IIPOKYpopa A0 Oe3aisib-
HOCTi, fKa MOJAra€ y HEBHECEHHI BiJOMOCTEHl Mpo KpUMiHANbHE
npasomnopyuieHHs 10 €PIIP3.

2. besnistmpHicTh chigdoro abo MpoKypopa, sKa MoJsrae y HermoBep-
HEHHI TUMYaCcOBO BHJIY4YEHOTO MaiiHa 3rigHo 3 BuMoramu cT.169 KIIK.
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Y yoMy TpOSIBISETHCS 11 O€3MIsIIBHICTD, p03’siICHUB Bumuii crieria-
Ji30BaHUM cyl YKpaiHH 3 pO3IsAy LUBUIBHHUX 1 KpUMIHAJIBHUX CIIPaBy
HiAMyHKTI 2 TyHKTY 2 iH(opMmaniiHoro aucTa Big 9 muctonana 2012 p.
Ne 1640/0/4-12 «I1po nesiki mUTaHHS OCKapKeHHS PillieHb, il 4 Oe3xi-
SJBHOCTI MMiJ 4ac JOCYIOBOTO pPO3CIiayBaHHsI»*. 3a3Ha4yeHo, IO
ockinbky 3rigHo 3i cT. 169 KIIK THMyacoBO BHIy4eHEe MaifHO MOBEpTa-
€TbCsl 0c001, y sIKOT BOHO OyJ10 BUJIY4€HO, Ha MiJCTaBi IIOCTAHOBH MPO-
Kypopa, 0e3IisUIbHICTh MOKEe TIONATaTH Y HEBUHECEHH] TaKoi MOCTaHOBH
3a BIICYTHOCTI MiJCTaB Il BUWIyYeHHS MaifHa.

VaBnserncs, mo Take TrymadeHHs cT.169 KIIK e mHanTo By3pkum, Tak
SK He BiAmoBizae ii 3MiCTy, 30KpeMa HE BpaxoBaHO MOJOXKEHHA 4. 5
ct. 171 Tau. 6 ct. 173 uporo Konekcy, Ha sIKi y 1i# CTATTi € MpsiMe TOCH-
naHHsA. Y MOHiTOpHHIoBoMYy 3BiTi «Peanizauist HoBoro KIIK Vkpainu y
2013 pori» BimMiYaeThCs, MO0 HA MPAKTHUI 1€ MOXKE MPU3BOIUTH 10
OOMEKEHHS MIICTAB TS OCKapKEHHS, HATPUKIIA, i CTiII0r0d.

Bigmosiguo go mim. 1, 2 4.1 ct. 169, u. 5 cT. 171, 4. 6 cT. 173 KIIK,
BKa3zaHa 0e3IiSUIbHICTH CIIiIYOT0, IPOKYpOpa NPOSBISETHCS y HEMOBEP-
HEHHI MaiiHa 0co0i, y sKoi fioro Oyno BHIy4eHO, SKIIO: 1) mMOCTaHOBOIO
MPOKYpOpa BU3HAHO BHIyYCHHs MaiHa 0e3MmiCTaBHUM; 2) yXBaJIOIO
CJIIIYOTO CY/JIi BIIMOBIIEHO Y 33JJ0BOJICHHI KIIOIOTaHHS POKYpopa mpo
apewiT MaiiHa; 3) ciiguuii, MPOKYpOp IMiciis 3aKiHYEeHHS HACTYIIHOTO
po0oYOoro JHA Mmicis BUWIyYeHHs MaiiHa He MO/AaB KJIOMOTaHHA PO Horo
apewit; 4) cniguuii cygas MPOTATOM CIMIECSTH BOX TOAWH 13 AHA
Ha/IXO[DKEHHS 10 CyIy KJIOMOTaHHSA HE MOCTaHOBUB YXBaly MPO apeliT
MaliHa.

3. be3misbpHICTh CIIIAYO0T0, IPOKYPOpa, sIKa MOJISTae y He3A1MCHeHH]
IHIINX MPOLECYaIbHUX IiH, SKi BiH 3000B’s3aHUI BUMHUTH y BU3HAYE-
unuii KIIK ctpok.

Sk cnymno Biamivae B.O. [onentomko, nei «npenamMer ocKapKeHHsI
B NPUHIUII OXOIUTFOE HEOOMEKeHEe KOJO BUMNAJKIB, a came: yci 0e3
BUHSTKY BUIIaJKH, KOJH MIPOLECyalbHUN 3aKOH MPSMO 3000B’s3y€ CIIif-
40ro, MpOKypopa 3AIMCHUTH TEBHY MPOLECYalbHY Ail0 UM MPUHHATH
npolecyajibHe pilleHHs, ado 3MiIHCHEHHS MpolecyaibHOl ii 4u mpH-
HHATTS MPOLECyalbHOTO PILIEHHS BUMAarae KOHKPETHA CUTYyallis, IO
CKJajacs y KpUMiHAIbHOMY MPOBAHKEHHI, a CIIYHui, MPOKYypOp TaKOi
Iil He BUKOHY€ UM TAKOTO PillIeHHs He mpuiiMae. [ npukiany, mpea-
METOM OCKap:KeHHs MO)ke OyTH HE pO3IIsif CIiIYMM, IPOKYpOpOM Y
BHU3HAYCHUH 3aKOHOM CTPOK KJIOMOTAaHHS 3aXMCHHUKA MPO HaJlaHHA HOMY
Ul O3HaWOMJICHHSI MaTepialliB JOCYIOBOTO PO3CIiIyBaHHS 10 HOTO
3aBepienHs (ct.ct. 220, 221 KITK)»o.
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Heo0OxinHo 3a3HauuTH, M0 Y IOPUANYHIN JiTEpaTypi KPUTHYHO OLi-
HIoeTbes oaokeHHs 1.1 4.1 ¢1.303 KIIK «y He3niiicHeHH] iHIIMX mpo-
HeCyaJIbHUX Jil», OCKIJIBKH 3aKOHOAABIIEM He nepea0adeHo BiICHIaHHs
70 iHImmX HopM 1boro Koxekcy.

Binmiuaetbest, mo 3acrocyBanHs n.1 4.1 c¢1.303 KIIK B wactuni
«iHII Ail» CBIMYUTH MPO HEOOXiTHICTh HOTO 3aKOHONABYOTO BPETYIIIO-
BaHHA. «lle MpHU3BOAWTH [0 HEONHO3HAYHOTO PO3YMIHHS HE TUIBKH
00’€eKTa OCKapKEeHHs, ajie i Cy0’€KTa 3BEpHEHHS 31 CKapror Ha «iHIIi
nii»7. KoHCTpyKIisi BUKIIa®y JaHOI «...HOPMH € JIOBOJI TakH OI[IHOY-
HOIO, a BIITaK HEIOCTaTHHO MPOIYKTUBHOIO Y TIPOLIECYaTbHOMY KOHTEK-
CTi, 3 OIVISIy Ha Te, 110 BUHUKAE MOKIIMBICTh HEOAHO3HAYHO iHTEPIIpE-
TYBATH L0 HOPMY...»8,

Amnanizyroun m.1 4.1 ¢1.303 KIIK, JI.JI. Ynanosa, /[.0. CaBuipkui,
B.B. Poxnoga, T.I'. liibeBa HaronomryroTs Ha TOMY, 1110 BiACYTHICTb Y Wil
HOPMI IepetiKy MpolecyaabHUX Jil, SKi CIIia4Yuii, POKypop 3000B’s13a-
HUM BYMHUTH Y BU3HAYeHUH UM KoJekcoM cTpok, Ha MpakTULi Hpu-
3BOJIUTH 10 TOTO, II0 YYaCHUKU KPHUMIHAJIBHOTO MPOBAKEHHS OCKap-
KYIOTb CHIIYOMY CyAni Oyab-sKy iX IpolecyalbHy Oe3disuibHICTh. Y
LIBOMY IYHKTI CIJIiJl BKa3aTH, «IIPH HEBUKOHAHHI SIKUX caMe Mpolecyab-
HUX Jifl CIiIYMM 44 MPOKYypOPOM 3aiHTepecoBaHi 0COOM MaroThb IpPaBoO
HOJATH CIITIOMY CY/JIi CKapry Ha TaKy Oe3misuibHICTE» .

L5 mpomo3ullist HayKOBLIiB HAMH MOINAETbCS. BBaskaemo, 1o mpu ii
3aKOHOJABYill peainizalii Ha MpakTULi He Oyne BUHHMKATH CHIPHUX
MUTaHb LIOA0 HAasBHOCTI y YYaCHHUKIB KPUMIHAJIBLHOTO MPOBAIKEHHS
MpaBa OCKapXKyBaTu Oe3isUTbHICTE CIiAY0T0, MPOKYPOPa, sIKa MOJIATaE y
HE3M1MCHeHHI TUX YM 1HIIUX MpouecyanbHux Aiid y BuzHadenud KIIK
CTPOK.

[oTpiOHO 3a3HaunTH, MO0 HeBU3Ha4eHicTh y m. 1 4. 1 ct. 303 KIIK
MEepeNiKy MpouecyanbHuX IiH, sIKi CIiAYUH, MPOKYpop 3000B’s3aHUI
BUMHHUTH y BU3Ha4eHUI MM KomekcoM CTpOK, € MPUYUHOIO TOTO, IO
CIIiA4i CyAi iHOAI NpUiiMalOTh TTOMHJIKOBI PIiLlICHHS PO BiAMOBY Y Bif-
KPHUTTI IPOBA/IKCHHS 32 CKaproro, sIKi MOTiM CKaCOBY€ anesliiHuNA Cy.
HaseneMo HacTynHUN PUKIIAL,.

Crimunii cyans TonociiBeskoro paitonHoro cyay micta Kuesa Bigmo-
BUB y BiIKPHUTTI MPOBAIXKCHHS 32 CKaprolo 3aXMCHUKA Ha OE3IisUIbHICTD
cmiguoro [onociiBcbkoro PY I'Y MBC Vkpainu B micui Kuesi momo
HEHaJaHHs HOMY MarepianiB KpUMiHaJIbHOTO TPOBAKEHHS IS O3HAi-
omiieHHs. OOrpyHTOBYIOUH B YXBaJi BIIMOBY Y BIIKPUTTI POBAKEHHS,
CHITUMA CymJis BKa3aB, MO0 OE3MisUIBHICTh CIIYOT0, HAa SKy B CKap3i
MOCHUJIAETHCA 3aXMCHUK, OCKapKEHHIO HE MiJuIArae. 3 TAKUM BHCHOBKOM
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He MMOTOAWBCS anesIiiHuE cyn. YXBaja ciigdoro cyani Oyna ckacoBaHa
depe3 mopyueHHs cr.ct.220, 221 KITK!0.

4. be3nisumpHICTB cigyoro abo MpoKypopa MpH 3aCTOCYBaHHI 3aX0/1B
Oe3nexu.

Jliis Bu3HaUeHHS 1i€i 0e3MisIbHOCTI MOTPiOHO KepyBaTucs 3aKOHOM
VYkpainu Binx 23 rpyaas 1993 p. «lIpo 3abe3nedenHs Oe3meku ocio, sKi
OepyTh y4acTb y KpuMiHalbHOMY cymounmHcTBin!l. Tak, y 4.2 cr. 22
JaHoro 3akoHy BKa3aHO, IO CIiJYUi, POKYPOP, OAEPKaBILIH 3asBy ad0
MOBITOMJICHHS TIPO 3arpo3y Oesmeni ocoOu, 3a3HaUYEHOi Yy CT. 2 IBOTO
3axoHy, 3000B’s13aH1 IEPEBIPUTH LIO 3asBY (IIOBIIOMIIEHHS) i B CTPOK HE
OlnbIe TPHOX Ai0, a Y HEBIAKIAJAHUX BHIAJAKAX — HEralHO MPUNHHATH
pilIeHHs PO 3aCTOCYBaHHs abo MPO BiAMOBY Yy 3aCTOCYBaHHI 3aXOAiB
Oe3nexu. Ha cBoe pimieHHs] BOHU NpUiiMalOTh MOTHBOBaHY IOCTaHOBY 1
MepearoTh i 11 BUKOHAHHS OPraHy, Ha KU MOKIaIa€ThCs 3/I1HCHEH-
Hs1 3aX0/IiB Oe3neku. be3misuibHICTh CITiY0T0, IPOKYPOpa, AKa MOJITae y
HETNPUHHATTI MPOLIeCyaJbHOTO PIiLlICHHS 13 3aCTOCYBaHH 3aX0/iB Oe3re-
KH, 1 € TJCTaBOIO JUIA ii OCKapKEHHS CIIITIOMY CYJII.

BaxmuBum A5 po3mIsiy € MUTaHHSA, AKi yYaCHUKU KPUMiHAIBLHOTO
MPOBaKEHHs MalOTh TIPABO OCKAp KUTH CIiAYOMY CYIIl NPOLECyalbHy
0e3isUTBHICTD CIIYOro Ta MPOKypopa.

V. 1 4.1 ct. 303 KIIK Bka3zaHo, 110 Ha JOCYIOBOMY MPOBaKEHHI
MoXxe OyTH ocKapeHa Oe3IisUIbHICTb CIIJY0ro, MPOKypopa, sika MmoJs-
ra€ y HEBHECEHHI BIJOMOCTEH MpO KpUMiHaJIbHE MPaBONOPYILIECHHS 1O
€P/IP micnst oTpuMaHHs 3as8BU UM TOBIAOMJICHHS MPO L€ MPAaBOIOPY-
LICHHS, Y HEMOBEPHEHHI THMYacoBO BMJIYYEHOTO MaiHa 3TigHO 3
BuMoramu cT. 169 uporo Kozgekcy, a Takox y He3IiliCHEHH] HIINX MpPO-
LeCyanbHUX Jii, SKi BiH 3000B’s3aHuii BYMHUTH y Bu3HaueHmit KITK
CTPOK, — 3asBHHKOM, MOTEPIUINM, HOTO MPEICTaBHUKOM YU 3aKOHHHM
MPEACTaBHUKOM, IiI03PIOBaHUM, HOTO 3aXMCHUKOM YU 3aKOHHHUM Ipe-
CTaBHUKOM, IPEACTAaBHUKOM IOPUANYHOT 0COOH, 100 SKOT 31 HCHIOETh-
Csl IPOBAIKEHHS, BOJIOAUIBLEM TUMYACOBO BHIIYYCHOTO MaifHa.

Be3nisnpHICTh CTITYOTO Ta MPOKypopa MOXE CTaTh NPEIMETOM
OCKap>KeHHS JIMILE Y TOMY BUIAJKY, SKIIO TOWH UM IHIINH yYaCHUK KpH-
MiHAJIFHOTO TPOBAKEHHsI BBaXKa€, 110 BHACHIJOK HEBUKOHAHHS HUMH
npolecyaabHUX i Ui HEMPUHHATTS pillleHb NOPYIIYIOTHCS HOTO Mpasa
Ta 3aKOHHI IHTEPECH.

Tak, HanpuKiIa], 3aXUCHUK Ma€ OCKAPKUTH OC3isTIbHICTB, SIKa OIS~
ra€ y HE3IIHCHEHHI IMpouecyajbHUX MAiH, fAKi CHiAYUil, MPOKypop
3000B’a3anuil BumHUTH y Bu3HaueHH KIIK crTpok, skmo, Ha ioro
JIYMKY, [ O€3isUTbHICTh «ICTOTHO 3adYiltae mpaBa, CBOOOIM Ta 3aKOHHI
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iHTEepeCcH Mi03PIOBAHOTO, CYTTEBO OOMEXKY€E HaJaHi 3aKOHOM MOXKIIH-
BOCTI caMOMy 3axHCHUKY €(eKTUBHO 3IiMCHIOBaTH 3axucT abo sKa
3arpoxye Bce6qu0My, MIOBHOMY 1 HEYNEpeIKEHOMY AOCIHiKEHHIO
00cTaBUH KpI/IMIHaJ'IBHOFO MPOBA/DKCHHS, 4 TOMY BUMAarae BTPYYaHHs y
IO CHUTYaLl0 CIiAY0ro Cyadi 3 METOIO ii TEPMiHOBOTO Ta 3aKOHHOTO
BUpIIICHHS. .. » 12,

Baxkaemo, o konctpykito . 1 4. 1 ct. 303 KIIK He MoxxHa BU3Ha-
TH BIAJIOI0 Y YaCTHHI BU3HAYCHHS Cy0’€KTIB MIpaBa Ha OCKap KeHHsI Oe3-
TisUTBHOCTI CIIIYOT0 Ta MPOKypopa. 3aKOHOAABEb HE KOHKPETH3YE, SKY
came ix Oe3disUTbHICTH Ma€ MPaBO OCKAPKUTU TOH UM iHIIUH YYaCHUK
KPUMIHAJIBHOTO TPOBAKCHHS. YABISETHCS, 10 HEOOXiTHO 3MIHUTH
penakmiro 1. 1 4. 1 cr. 303 KIIK, Bra3aBim om0 KOXHOI Iporecyalib-
HO1 6e31isUTBHOCTI CJIiTY0r0, IPOKYPOpa, XTO BIPaBi il 0CKapKHUTH.

VY 1pOMy IyHKTI CNiJ BU3HAYUTH, L0 HA JI0CYIIOBOMY MPOBaKEHHI
MOXYTb OyTH OCKapXeHH1 Oe3IisUTbHICTH CIJ40ro, MpOKypopa, sKa
nojsirae y: 1) HeBHECEHHI BiIOMOCTEH MPO KpHUMiHAJIbHE MPaBOIOPY-
meHHs 1o €P/IP micns oTpuMaHHS 3asBU UM [TOB1IOMIIEHHS PO 1€ Tpa-
BOIMOPYILICHHS, — 3asBHUKOM, MOTEPHiIUM, HOTO MpPEACTAaBHUKOM YU
3aKOHHUM MpPEACTAaBHUKOM; 2) HEMOBEPHEHHI THMYAacOBO BHIYYEHOTO
MaliHa 3riHO 3 BuUMoramu cT. 169 nporo Komekcy, — Bonoainbiiem
TUMYAcOBO BUIIyYEHOT0 MaifHa; 3) He3AiCHEHH] 1HIIUX MPOLeCyaIbHUX
Hili, ski BiH 3000B’s3aHUIl BUMHUTH y BU3HaueHWi 1M Kopekcom
CTPOK, — TIOTEPILUINM, HOTO MPEICTABHUKOM YH 3aKOHHUM IPEACTABHU-
KOM, IiJJO3PIOBAaHUM, HOTO 3aXMCHUKOM YH 3aKOHHUM IPEJCTaBHUKOM,
MPEACTABHUKOM IOPHIUYHOI 0COOH, LIOO0 SIKOT 3AiHCHIOETHCS TPOBa-
KEHHS.

V ropuauuHii JiTepaTypi BUCIOBIEHI i 1HIII JyMKH 10O BU3HAYCH-
HSl Cy0’€KTIB OCKap>KeHHsl OC3MisUIBHOCTI CIIIYOro Ta MPOKypopa, sKa
noJjisira€ y He3AilCHEeHH] 1HIIMX MPOLeCyalbHUX Aii, IKi BOHH 3000B’sI-
3aHi BYMHUTH y BHU3HAUCHHH 3aKOHOM CTpOK. Tak, Hampukiam,
C.O. ITmeniuko nmpomnonye gomoBHUTH 1. 1 4. 1 ct. 303 KIIK cnoamu:
«Oco0a, iHTEpeciB SKOi CTOCYEThCS OE3MisIBHICTH CIITYOr0, MPOKY-
popa»!3.

o crocyeTbes cy0’ekTiB paBa HAa OCKap KeHHsI Oe3/IisIbHOCTI CITi -
40ro, MpOKypopa HpU 3acTOCYBaHHI 3aXOIiB Oe3lleku, TO Lie MpaBo
HaJIGKUTh 0co0aM, BKazaHMM y CT. 2 3akoHy YKpainu Bix 23 rpyass
1993 p. «Ilpo 3abe3neuenns Oe3nexu ocio, siKi OepyTh y4acTb Y KpUMi-
HaJpHOMY cymourHCTBI» 4. Ie: 1) ocoba, sika 3asBIIa 10 TIPABOOXOPOH-
HOTO OpraHy Mpo KpUMiHaJbHE NMPAaBOMOPYIIEHHS a00 B iHIIIN (opmi
OpaJsia yyacTh 4M CIpHsUIa BHSBJICHHIO, TIONEPEKEHHIO, IPUIIMHEHHIO
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a00 PO3KPUTTIO KpUMIHAJBHUX IPABONOPYLIEHB; 2) HOTepHinuii abo
HOTro MpeACTaBHUK Y KPUMiHAIBHOMY NMPOBAIKEHHI; 3) MiJ03PIOBaHUM,
OOBUHYBa4YCHUH, 3aXUCHUKU 1 3aKOHHI TPENCTaBHUKH; 4) HUBUIBHUN
M03MBay, UBUIFHUNA BIINOBigaY Ta X MPEACTABHUKH Y CIpaBi PO Bif-
LIKOAYBaHHS IIKOAM, 3aBJaHOi KPUMIHAJIBHUM HPaBONOPYLICHHSM;
5) mpeACcTaBHUK IOPUAUYHOI 0COOM, IIOAO0 SKOI 3HiIHCHIOETHCS
MPOBaJKEHHS; 6) CBIOK; 7) KCIEPT, CIHEIlalicT, mepeKianad i moHs-
TuH; 8) wieHW ciMed Ta ONMM3bKI POAMYI MepepaxoBaHHUX OCi0, SKIIO
LUISXOM IOTpo3 a0 IHIIMX MPOTHUIPAaBHUX i MIOA0 HUX POOISATHCA
CpoOH BIUIMHYTH Ha YYaCHHUKIB KPUMiHAJIBHOTO CYJOYNHCTBA.

AKTyalnbHUM IS pO3TIISIAY TAKOXK € TUTAHHS PO CTPOK OCKap KEHHSI
npornecyaabHOl Oe3MisIbHOCTI cIigdoro Ta mpokypopa. Yactuxoro 1
cT. 304 KIIK BcTaHOBIIEHO AECSATUAEHHUN CTPOK, YIIPOJOBXK SKOTO ydac-
HUK KPUMIHAJBHOTO MPOBAIKEHHS MAE MPABO 3BEPHYTHUCS A0 CIiJYOTO
CYIUII 31 CKapror Ha 10 0e31isuIbHICTh. OHAK SK TOTPiOHO Horo 00uuc-
JIIOBAaTH, 3aKOHOJaBellb He BU3Ha4MB. [Ipo 1e iaerscs y 1. 5 Bumie3as-
HaueHoro iHgopmauiiHoro nucra Buimoro cmemiaiizoBaHOrO Cyny
VkpalHu 3 po3nisily UMBUIBHUX 1 KpUMIHAJIBHUX CIIpaBls.

Ha namr morsiz, 4.1 ¢1.304 KIIK mo1iasHO JOMOBHUTH MOJOKEHHIM,
IO NMPH OCKapKeHHI Oe3MisTIbHOCTI OOYMCIIEHHSI CTPOKY OCKap)KeHHS
MOYMHAETHCS 13 JHS, 110 HACTYIAE MICIs OCTAHHBOTO ITHS, SIKUH BigBe-
neHo uuM KozgekcoM Uit BUNHEHHS CITiJ9UM 200 MPOKYpOPOM BiIOBiA-
Hoi fii.
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Makarov Mark. Appeal to Investigating Magistrate of Investigator’s and
Procurator’s Inaction.

The article is concerned with matters of appeal by the parties to criminal pro-
ceeding to investigating magistrate against investigator’s and procurator’s inaction
as defined in clauses 1, 6, part 1, article 303 of the Criminal Procedure Code of
Ukraine.

The attention is given to the fact that nonobservance of provisions of part 1 of
article 214 of the Criminal Procedure Code of Ukraine, namely inaction of investi-
gator, procurator, lying in non-inclusion of information on criminal offence into the
Uniform Registry of Prejudicial Inquiries within 24 hours upon receipt of applica-
tion or notice of commission thereof may be appealed to investigating magistrate. In
practice the cases when a procurator upon receipt of an application on criminal
offence prior to inclusion thereof into the URPI within 24 hours directs this appli-
cation to another investigative authority according to jurisdiction rules for further
registration, are not rare. There are also cases when a procurator provides to an
applicant a response in accordance with the procedure specified in the Law of
Ukraine “On Public Appeals” without inclusion of information into the URPI on
ground that the application does not contain adequate data on presence of con-
stituent element of offence in the event described by the applicant.

The author shares the opinion of Yefimova O.I. that it is necessary to resolve a
matter on possibility to refer such an action of procurator to inaction lying in non-
inclusion of information on criminal offence into the Uniform Registry of
Prejudicial Inquiries.

The investigator’s, procurator’s inaction being analyzed lies in failure to carry
out other procedural actions which it has to carry out within the time periods speci-
fied in the Criminal Procedure Code of Ukraine. It is noted that in the legal litera-
ture the provision of clause 1 of part 1 of article 303 of the Criminal Procedure Code
of Ukraine “in failure to carry out other procedural actions” is challenged as far as
the lawmaker has not provided references to other provisions of this Code. In fact,
it results in ambiguous understanding not only of object of appeal, but also of sub-
ject of application with appeal from other actions.
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The shared proposal of scientific workers prescribes that it should be specified
in clause 1 of part 1 of article 303 of the Criminal Procedure Code of Ukraine which
particular procedural action that investigator or procurator fails to carry out entitles
interested persons to appeal against such inaction to investigating magistrate.

It is noted that investigator’s and procurator’s inaction may be subject to appeal
if and only if either party to a criminal proceeding is of opinion that failure to carry
out procedural actions or failure to make a decision by them results in violation of
its rights and legitimate interests.

The attention is directed to the fact that the construction of clause 1 of part 1 of
article 303 of the Criminal Procedure Code may not be found effective in terms of
definition of person having the right to appeal against investigator’s and procura-
tor’s inaction. The lawmaker does not define concretely which inaction may be
appealed by either party to a criminal proceeding. It appears that it is necessary to
change wording of clause 1 of part 1 of article 303 of the Criminal Procedure Code
by specifying a person having the right to appeal against investigator’s and procu-
rator’s inaction for each case of procedural inaction.

Another matter under examination concerns a term to appeal against investiga-
tor’s and procurator’s procedural inaction. Part 1 of article 304 of the Criminal
Procedure Code of Ukraine prescribes the term of ten days within which a party to
a criminal proceeding has a right to appeal to investigating magistrate against such
inaction. The lawmaker has not, however, specified a method for calculation there-
of. This is noted in clause 5 of the above-mentioned information letter of the
Superior Specialized Criminal and Civil Court of Ukraine.

It has been proposed to add to part 1 of article 304 of the Criminal Procedure
Code of Ukraine the provision that in case of appeal from inaction the calculation of
term for appeal shall begin on the day which follows the last day provided for by
this Code for fulfillment by investigator or prosecutor of relevant action.





