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Anb Wapy Oxexap Magxet Moxamman

KOHLENTYAJIbHbIE OCHOBbI NOHATUA
PACOBOW OUCKPUMUHALMU
B MEXAYHAPOOHOM NPABE

Konxpemusuposano codepocanue nouamusi pacoeon OUCKPUMUHAYUU.
Ipusedenvt paznuunvle nOOX00bl K NOHUMAHUIO OUCKDUMUHAYUU, OAHO NOHAMUE
OUCKPUMUHAYUU 8 COOMBETCMBUU C MeNHCOYHAPOOHO-NPABOGLIMU AKINAMU.
Buisenen xapaxmep umnepamugHoti HOpMbl jus cogens 8 MexcOyHapoOHO-nPABOEOM
3anpeme pacogoti OUCKPUMUHAYULU.

Kniouesvie cnosa: ouckpumunayus, pacusm, pacogas OUCKPUMUHAYUS, MeHCOV-
HapooHoe npago, aHMUOUCKPUMUHAYUOHHOE NPAGO.

Anb Llapy /Tncexad Maoxceo Moxammao. KoHuentyaabHi 0CHOBH MOHSTTS
pacoBoi JucKpUMiHaLii B MiKHapoaHOMY NpaBi

Konxpemusosanuii smicm nowsmms pacosoi ouckpuminayii. Hasedeno pizni
nioxoou 00 po3yMIHHA OUCKPUMIHAYIL, OaHe NOHAMMA OUCKPUMIHAYTT 8I0N0BIOHO 00
MINHCHAPOOHO-NpAgosux akmis. Busseneno xapakmep imnepamusHoi Hopmu jus
COgens y MidCHAPOOHO-NPAsosill 3aO0POHI PACcO8OT OUCKPUMIHAYIT

Knrwuoegi cnosa: ouckpuminayis, pacusm, pacosa OUCKPUMIHAYIA, MIZCHAPOOHE
npaeo, aHmMuOUCKpuMinayiiine npaso.

Jehad Majed Mohammad Al Sharu. Conceptual bases of racial discrimina-
tion concept in international law

The article deals with the concept of racial discrimination. Various approaches
to understanding of discrimination are given, the concept of discrimination accord-
ing to international legal acts is given. Character of a peremptory norm of jus
cogens in an international legal ban of racial discrimination is revealed.

Key words: discrimination, racism, racial discrimination, international law,
antidiscrimination law.

[IpoGnema 60pBOBI ¢ PacoBOM AUCKPUMUHAIMEH TPHOOpETa Ype3BhI-
YallHyl0 OCTpPOTY M 3HauuMocTb. B Pesomouun ['eHepanbHOU
Accambiien OOH 64/157, xotopas Obua npunsata 18 nekadbps 2009 r., —
«CopelicTBUE YCTaHOBJICHHIO IEMOKPAaTHYECKOIO W CIPaBEIJIUBOTO
MEXIYHapOIHOTO MOPSAKa» — COAEPKUTCS MPU3BIB K «YCTAHOBJICHUIO
MEXIYHapOIHOTO MOPsiIKA, OCHOBAHHOI'O HAa OOIEM Y4acTHH, CIIPaBe-
JUBOCTH, PaBCHCTBE M PABHONPABHH, YBAXCHHH YEJIOBEYECKOTO
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HOTO TpaBa M CPABHUTENHHOTO TpaBoOBelACHHs MHCTUTYTa TOCymapcra W mpasa
M. B.M. Kopeukoro HAH Ykpaunsr
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JOCTOMHCTBa» U K «OTKa3y OT BCEX JOKTPUH COLUATIBHOIO OTUYXKICHUS,
OCHOBAaHHBIX Ha pacu3Me, pPacoBOM OUCKpUMHHAIMH, KceHodoOuu u
CBSI3aHHOI C HUIMHU HETEPIUMOCTI» ..

B Peszonronnu 66/144, npunsroii I'enepanbhoit Accambineeit OOH
19 nexabpst 2011 ., momuepkuBaercs, uto [eHepanbHas AccambOies
«TpU3HAET M YTBEPXKIACT, 4yTo miobanbHas OOpbda MPOTHUB pacu3Ma,
pacoBoii JUCKPUMHHALMH, KCEHOOOUH U CBSI3aHHOW ¢ HUMH HETEpIIH-
MOCTH M BCEX HMX OAMO3HBIX U MEHAIOWMXCA (HOpM M TMPOSBICHHUN
SBJSIETCSL TIEPBOOUYEPEIHON 3a7adell BCEro MEXAYHapOAHOTO COooOIe-
crBa»?. Takum obpasoM, Ha ypoBHe [eHepanbHoit Accambien OOH
ObUI MOJYEPKHYT UMIICPATHUBHBIM XapakTep 3alpeTa pacoBOM IHCKPH-
MUHAIIH.

MexayHapoaHasi KOHBEHIMsI O JIMKBUAAMHM BceX (OPM PacoBOif
IUCKPUMHHAIMK B cTaThbe 6 mpoBo3miamaet: «locymapcTBa obecneyun-
BaIOT KaXJI0OMY Y€JIOBEKY, Ha KOTOPBIA PACIPOCTPAHSAETCA UX FOPUCIUK-
1us, 3pPEKTUBHYIO 3alIUTY U CPEICTBA 3AILUTHI Yepe3 KOMIICTEHTHBIE
HallMOHAJIbHBIE CYABl U JPYIUe rOCyJapCTBEHHbIC UHCTUTYTHI B ClIydae
JFOOBIX aKTOB PAacOBOW THCKPUMUHALHH...»3. OOA3aHHOCTh TOCYAapCTBa
3aIIMIIATH JINLA, KOTOPBIE HAaXOIATCS IOJ €€ IOPUCAUKLHUEH, OT Ipo-
SIBJICHUH pacoBOW AMCKPUMUHALINY sIBIsieTcs QyHAaMEHTaIbHBIM MTPHUH-
LIAIIOM MEXITYHAapOAHOIO aHTUUCKPUMUHALMOHHOTO IIPaBa.

AHTHIMCKPUMHUHALIMOHHOMY IIpaBy yIenseTcs OOoNblIoe BHUMAaHUE B
Hayke MeXAyHaponHoro mpasa. Cpeau 3amagHbIX YYEHBIX, TOCBATHB-
LIMX 3TOH MpobieMaTuke CBOM TPYAbl, MOTYT ObITh Ha3BaHbl M. BanToH,
M. bean, M. boccaiit, Ix. T'oaacron, P. T'ompaman, M. Konnonwu,
C. ®penman, C. Maxkrpynaedn, M. Makusen, M. Mun, /Ix. Hbeccen,
P. Toynmena-Cmurt, P. Xancku, Y. Yonun, M. Lleitnun. Baxxubie acriek-
ThI IPOTUBOJACHCTBUS JUCKPUMHUHALIUU B KOHTEKCTE 3alIUThI IIPAB YEII0-
BEKa yIEJIAI0T BHUMAaHHUE U3BECTHBIE YKPAaUHCKHE ITpaBoBeabl B. Munuk,
I1. Pabunosuy, C. lleBuyk u apyrue uccienonaresu. [IpaBoBbie Mepsl
00pbOBI ¢ AUCKPUMHUHALIMEH paccMaTpUBAIOTCA B TPydaxX POCCHHCKHX
y4eHbIX, B yactHoctd, H. H. babasna, M. H. Bapiamogoii, C. M. Kouou,
H. II. KpaBuyka, H. B. Koswxk, I. H. KomkoBoii, A. I. Ocumnoga,
M. T. Tumodeena.

CoBpeMeHHOE MEXYHAPOAHOE IMPaBO NPHU3HAET MEKAYHApPOIHO-
[IPaBOBOM 3alpeT pacoOBON NUCKPUMHMHALIMKM HOPMOMU jus cogens. Hopmbl
Jjus cogens — 3TO HE OTHEJIbHBIA MCTOYHUK MEXIYHApOAHOIO IpaBa, a
0COOBIif CTaTyc OnpeAe’IeHHBIX ero HopM. Hu omHa HopMa HE MeXIyHa-
POIHOI0, HU HALMOHAIBHOIO IIpaBa HE MOXKET HMEPApPXUYHO CTOSATh
BBIIIIE, YEM HOPMBIL jus coOgens.
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CraHOBJIEHHE ATOrO MPABOBOTO MHCTUTYTA, KOTOPHIA 3BOIIOIUOHU-
pOBall B TEUCHHE MPONOIKUTEIHHOTO TMEPHOAA, MOXKHO HA3BaTh OIHUM
W3 CIIOXHBIX TEOPETUKO-TIPABOBBIX MPOIECCcOB. [0 cux mop MHOTO JHC-
KyCCHUIl BO3HUKAET BOKPYT UX UCKIIIOUUTEIbHON MIPUHAJJIEKHOCTH K TON
WM WHOM POAOBOM TPYIIBI HOPM MEXKIYHAPOIHOTO IpaBa, a TaKKe
XapakTepy jus cogens B OTHEIBHBIX HCTOYHHKAX MEXIYHapPOIHOTO
mpaBa (oOmux mnpuHIMIIAX TpaBa U B Ycrae OOH B 1emom).
OaHO3HAYHOTO MHEHUSI OTHOCUTEIILHO TAHHOTO BOIIPOCA HE CYIIECTBY-
€T, HO, BMECTE C TeM, HEMPUHAJIC)KHOCTh K TON WJIM WHON POAOBOI
Tpynre HOPM MEXIYHApOIHOTO IpaBa, a WMEHHO HEYKIOHUMOCTH
COOITIOIEHNST ¥ HEBO3MOXKHOCTHh BO3PA)KEHHUS TOCYIaPCTBOM HOPMBI jus
cogens ABJIAETCS €€ OCHOBHOMN XapaKTEPUCTHKON U TPU3HAKOM?,

Hecmotpst Ha TO, YTO AMCKYCCHIO OTHOCHUTEIBHO HOPM jus cogens
TPYIHO TPU3HATH 3aBEPIICHHOHN, JOKTPHHA UEPAPXUU MEXKITyHAPOTHO-
MPaBOBBIX HOPM MpHoOOpeTaer Bce OOINBINEEe YHCIO TPHUBEPIKEHIIEB.
HenpuemnemocTts m00bIX HOpM pacoBoi TUCKPUMHUHAIMH HaILIA TIPH-
3HaHWE KaK UMIIEpaTUBHAs HOpMa MEXIyHApOIHOTO IpaBa TOJIHKO B
nocienaue necatuiietus. Poccutickuii nccnemonarenb O.B. Bamanosa,
pacipoCTpaHss CTaTyC HOPMBI jus cogens Ha TMPUHIAN HeTUCKPIMHUHA-
LMY B IIEJIOM, OTMEYACT, YTO «C MOMEHTa MPOBO3MIIANICHUS MPUHITUIIA
HeauckpumuHanuu B Yerae OOH ... OH yKpenuicst B MEXIyHapOIHON
MPaBOBOI CHCTEME U CTATl HOPMOU jus cogens»?.

Konnenmuro HOpM jus cogens OAEPKUBAIOT MHOTHE aBTOPUTETHBIE
yuensie. [Ipodeccop N.U. Jlykamyk oTMedaeT, 4To «oIHa U3 Xapakrep-
HBIX 0COOCHHOCTEH COBPEMEHHOTO MEXIyHApOIHOTO IpaBa U ero Mexa-
HU3Ma 3aKJII0YaeTCs B HAIMYUHM KOMIUIEKCA HOPM, KOTOpPBIE HaJlEIEeHBI
0C000¥ CHIION W HOCST Ha3BaHWE UMIIEPATHBHBIX HOPMaM OOIIETO MexX-
JIyHApPOIHOTO TIpaBa WK «jus cogens»® . 5. BpoyHiIu cuuTaert, 4To jus
cogens — 3TO HOPMBI ITpaBa, KOTOPBIE HE MOTYT OBITh OTMEHEHEI JIOTOBO-
POM WIIH ITyTEM COTJIACHS, a MOTYT OBITh OTMEHEHBI TOJBKO TOCIie 00pa-
30BaHUS HOBBIX HOPM IIpaBa mHOTO copepskanus’. M.H. Iloy, aHamu3u-
pyd KpUTEPHH, O KOTOPHIM OMpEAeIICHHbIE HOPMBI MEXIYHAPOIHOTO
MpaBa MPHU3HAKTCS MEXKIYHAPOIAHBIM COOOIIECTBOM HMIIEPATHBHBIMH,
BBICKa3bIBa€T MHEHHE, YTO «KOHIETIHNS jus cogens 0azupyercs Ha MpH-
3HaHWU (YHIAMEHTAIBHBIX, TIIABHEHIINX OO0IIEeYeI0BEIeCKIX TPUHITH-
max»8. T. Xusmep B cBoeM yuebHrKe « OCHOBBI MEKYHAPOIHOTO ITPaBay
HOPMBI jus cogens OTpeNeNnseT KaKk MpaBuiia WU IPUHIUIBI ITyOIInYHO-
IO MOPSIIKA, OT COOIOEHHST KOTOPBIX HEBO3MOXKHO YKIOHHUTHCS'.

Mexnynapoaasii Cyn OOH, mutupys BeiBoasl Komuccun MexryHa-
POIHOTO TIpaBa M APYTHUE UCTOYHUKH, B CBOMX PEIICHUSX CCHUIAUCH Ha
HOPMBEI U TIpaBuUiIa jus cogens.
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Heob6xoaumo moguepkHyTh, YTO HU OAHA U3 IPU3HAHHBIX HA CETOTHS
HMMIIEPATUBHBIX HOPM HE CYILECTBYET HUCKIFOUUTENIBHO B HEIMCAHOU
(dopMe — OHM MMEIOT KOHBEHIIMOHHOE TOIKPEIUIEHHE, KOTOpOoe, TeEM He
MeHee, He SBISEeTCS aOCOIIOTHO HEOOXOOMMBIM AJISl KOHCTaTHPOBAHHS
oOpeTeHust HOPMOH craryca jus cogens. VIMIiepaTuBHbIE HOPMBI, KaK H
JpyTrHe HOPMbI MEKIYHAPOAHOIO IIPaBa, CO3JAI0TCS M0 COINIACHUIO CAMUX
CyOBEKTOB, HO B CHIIy WX MCKJIIOUYMTEIBHOW BaKHOCTH U BBICOYAMILIETO
IOpUJIUYECKOTO CTaTyca B CHUCTEME HOPM MEXIyHapOAHOIO IIpaBa,
HEOOX0AMMO WX OOIEMHPOBOE NMPU3HAHME MEXIYHApPOAHBIM COOOIIe-
CTBOM. MexxayHapoHOE IPU3HaHKE OOBEKTUBHO BKIIIOYAET B c€0s1 COOT-
BETCTBYIOIIYIO IIPAKTUKY IOCYLApCTB, CYLUECTBOBAHUE Opinio juris U
MEXKIyHapOIHBIE COITIAIICHUS B 3TOH cdepe, KOTophIie paTu(ULIUPOBAHBI
OOJIBIIMHCTBOM TOCYIApCTB B MUPE, OTHAKO, TUM HE OTPaHUIMBACTCS.

HmnepatuBHbBIE HOPMBI COCTAaBIISIIOT (QYHAAMEHT HOPMAaTHUBHOM
CUCTEMBI COBPEMEHHOI'0 MEXAYHAapPOJHOTO IIPaBa, OIPEIENISIOT I'PaHU-
LBl IeHCTBUS WM HEACHCTBHA €r0 HOPM. XapaKTEPHOW 0COOEHHOCTHIO
COBPEMEHHOIO MEXIYHAPOJHOIO MPAaBONOPAJIKA SBISECTCS YBEIUUYCHUE
pOJIM MMIIEPAaTUBHBIX HOPM B MEXAHM3ME MEXAYHapOAHO-IIPABOBOIO
peryJupoBaHusl.

Bompoc 0 nepedHe CyleCTBYIOIIUX UMIIEPATUBHBIX HOPM B COBpE-
MEHHOM MEXAYHapOJHOM IIpaBe HE MMEET OJHO3HAYHOro orsera. Jlis
J0Ka3aTeIbCTBA CYILECTBOBAHUS HOPMBI jus cogens 11e1ecoo0pa3HO
oOpamiaTbes K paboTaM aBTOPUTETHBIX YUEHBIX, PELICHUSAM MEXIyHa-
POAHBIX CyACOHBIX YUPEXKACHHUH, HpexIe Bcero, MexIyHapoJHOro
Cyna OOH, a Takxe K pelIeHusM HallMOHAJIBHBIX CYJOB KaK IpOsBIe-
HUS NPAKTUKU TOCYAAPCTB U opinio juris. Cpear OCHOBHBIX HOPM «IIpe-
TEHJEHTOB» Ha CTaTyC jus cogens — 3alpeT pPacoOBOW TUCKPUMHMHALUU U
reHoLUAa KaK Hanbosiee Tshkenoil popMbl ee pOosSBICHUS, KOTOPOE PH-
3HAETCSl U3BECTHBIMHU y4YCHBIMU !0, MEKTyHAPOTHBIME M HAL[HOHAIIbHBI-
MH CyJaMHu.

3ampeT pacoBoi AUCKPUMUHALIMU MPHOOPEN UMIIEPATUBHBINA CTATyC
HWMEHHO 4epe3 NpU3HAHKWE MEXAYHAPOAHBIM COOOIIECTBOM IUCKPUMHU-
HALlUU SIBIEHUEM, KOTOPOE IIPOTUBOPEYUT OCHOBHBIM OCHOBAaM 4€JIOBEY-
HocTH. O0S3aTENILCTBO PUACPKUBATHCS STOH HOPMBI, COOTBETCTBEHHO,
nproOpesio YHUBEPCaJIbHBIN XapakTep erga omnes («00A3aTeILCTBO MO
OTHOIICHUIO KO BCEM»). BBIMONHAA CBOM 00s3aTeibCTBa, TOCYAAPCTBA
HMMILIEMEHTUPOBAIIN MEKyHAPOIHO-IIPABOBLIE aHTUAUCKPUMUHAL[UOH-
HBbIE HOPMBI B CBO€ HallMOHANIBHOE MpaBo. Takum oOpa3omM, OblIa co3aa-
Ha CHCTEMa MEKIYHAPOIHBIX M HALMOHAIBHBIX FOPUIUYECKHX HOPM,
KOTOPBIE 3allpelaloT PACOBYHO JUCKPUMUHALUIO.
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X. Hapabp3Bopc, IpoaHaIU3UPOBaB MEXKTyHAPOAHO-IIPABOBON Mexa-
HU3M OOpBHOBl W MpenynpexaAeHUs JUCKPUMHHALMHM W3 Pa3InyHBIX
HCTOYHHUKOB, MPUIIET K 3aKIFOUEHHUIO O CYIIIECTBOBAHUH OIPENIEICHHOM
uepapxuu GopM AUCKPUMUHALMH B 3aBUCHIMOCTH OT CTETIEHH MEKIyHa-
POAHO-TIPaBOBBIX yCHIIMH OOpbObl ¢ HUMH. [lo ero MHeHHIO, pacoBas
IUCKPUMHHAIMSA SBIIsIETCS Hanbonee cepbe3HOi (OopMOil AMCKPUMUHA-
LUK, KOTOpas JOKa3bIBAET TOT (aKT, YTO €€ 3arpeT UMeeT BhICOYaHIIHiA
CTaTyc HOPMBI MEXAYHApOIHOTO MpaBa — jus cogens (MMIepaTvBHas
HOpMa), a 0053aTeJILCTBO 3Ty HOPMY BBINOJHATH MOMYYHIIO XapaKTep
erga onmes!'!. OO0s3aTenbCTBO erga omnes O3HaYaeT 00s3aTEIbCTBO
0011Iero xapaxkrepa, KOTOpoe rocyIapcTBO UMEET HE OTHOCHTEIBHO JIpY-
rOro KOHKPETHOIO TOCYIapcTBa WIIM IPYMIIbI TOCYAAPCTB, @ OTHOCUTENb-
HO BCET0 MEXAYHApOAHOTO COOO0IecTBa. B ropuanyeckoM MOHUMaHUH
oOpeTeHrne MEXIYHApOIHBIM 00S3aTeNIbCTBOM XapakTepa erga omnes
O3Ha4yaeT CYLIECTBOBAHUE JlaXKe y TOCyAapCTBa, KOTOPOE HE SIBIAETCA
YYaCTHUKOM COOTBETCTBYIOIIETO MEKIYHAPOAHOTO COMIAIICHUs, IpaBa
locus standi.

Jloka3aTenpCTBOM TOTO, YTO 3alpeT PacoBOW TUCKPUMHUHAIMM MpH-
HSUJT XapaKkTep HOPMBI jus cogens, SIBIAIOTCS BaXKHEHIINE MEXTyHAPOAHO-
MIPaBOBBIE JTOKYMEHTBHI, 3aKIIOUEHHbIE ociae BTopoit MupoBoil BOIHBEI.
Cpemu 3TUX JOKYMEHTOB 0co0oe MecTo 3aHuMaeT BceeoOmias nexmnapa-
LUsl TIpaB YesioBeKa, KoTopas Obuia mpuHATa [eHepanbHoil Accambneeit
OOH 10 nexabpst 1948 .12 u 3akperuisieT MPUHIMIT PAaBEHCTBA M HEJIHC-
kpuMuHanuu. OcoOeHHO BIMATENBHYIO POJIb B MOATBEPKACHHH UMIIEpa-
THUBHOIO cTaTyca 3alpera pacoBOM JIHUCKpPUMHHAIMU ChIrpaia
Mexnynaponnas kouBenuust OOH o smkBupanyu Bcex GopM pacoBoit
auckpumuHaIU 1965 .13 BaKHbIM [IaroM B 3aKperIeHUH HUMIICPaTHB-
HOTO XapakTepa MeX1yHapOoAHO-IIPaBOBOTO 3apeTa pPacoBON JTUCKPUMHU-
HaIMM cTano npuHaTue MexayHapoaaoro nakta OOH o rpaxIaHCcKux u
MOJIUTHYECKUX MpaBax 1966 . 1 MexayHapoAHOTO makTa 00 SKOHOMH-
YECKHX, COLMAIIBHBIX M KYJIBTYPHBIX IpaBax 1966 r.14, kotopbie BMecTe ¢
Bceobuieii pexnapauueit 1948 . mpencraBisitor «MekayHapogHYIO
OwuIh 0 MpaBax uenoBeka». Hanbosee TsoKebIM IPOSIBIIEHHEM PacoBOM
TUCKPUMHUHALMK — TPECTYIUIGHHEM M0 OOLeMy MEKAYHapOTHOMY
npaBy — sBisieTcs reHonu . Ocoboe 3HaueHne B POPMUPOBAHUN MEKTY-
HapOJIHO-IIPaBOBOTO 3alpeTa pacoBOM MUCKPUMHUHALMK MHPUHAJIEKUT
KonBeHIMM 0 mpenoTBpalieHny MpeCcTyMIeHU TeHOLUIa U HaKa3aHUe
3a Herold, koTopast MOATBEepIUIIa CYIECTBOBAHUS MEXK,yHapOJHO-IIPABO-
BOTO 3ampeTa Ha akThl reHouuaa. OOmenpusHanHo, uto B KonBeHImMn
copmynrpoBaHa UMIIEpaTHBHAsE HOpMa jus cogens 16,
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IOpunnueckoit KOHUEMIMKA PACOBOM AUCKPUMUHALIUU YIETAETCA
MPUCTAIIBHOE BHUMAHHUE, TEM HE MEHEE, B MEXIYHapOIHO-IIPABOBBIX
HWCTOYHHUKAX OTCYTCTBYET E€IUHOE COINIACOBAHHOE OIIPEIEIIEHUE 3TOr0
nmousATHs!7. TepMHUH «IUCKPUMHHAIMS» MPOUCXOTUT OT JIATHHCKOTO
cioBa discriminatio (pa3avueHUe) U O3HAYAET OTPAHUYCHHUE WJIH JIUIIIC-
HUE TIpaB OINPEIECIEHHBIX KaT€ropuid rpa)aaH MO pa3HbIM NPHU3HAKAM:
pacoBOM WM HAUWOHAJIbHOW IPUHAIJIEKHOCTH, I0JIa, COLMAJIBHOIO
MIPOUCXOXKIEHUS, TTIOJIUTUYECKUX B3IVIAI0B U T.II.

A.I. OcumnoB ompeaenser AUCKPUMHUHAIIUMIO B YHCIIEC MPOYETo KaK
TEPMHH, MAapKUPYIOIIHMI OIPEEICHHbIE CIOCOOBI MPOoOeMaTH3aluu
COLIMAJIbHBIX HepaBeHCTB. O0nacTh NMPUMEHEHUS TOHATUS OOIIHMpHA,
MO3al4Ha U HEOJHOPOIHA ITI0 MHOTHUM ITapaMeTPpaM, U O €€ CBSI3aHHOCTHU
MOKHO TOBOPUTH M3-3a TOTO, YTO B PA3HBIX AKaJAEMUUYECKUX U IPAKTHU-
YECKUX KOHTEKCTaX HE3aBUCUMO U PETYJISIPHO BOCIPOU3BOIATCSA OOHUA U
T€ K€ MBICIUTEIbHBIC CXeMbl. B 00IleM TIaHe TEPMHH «JIMCKPUMHHA-
LIUs» O3HAYaeT HEIPAaBOMEPHOE WM HECIPABEIIUBOE MPOBEACHUE pa3-
nuyuil. JluckpuMuHaNMs HE TOXAECTBEHHa HU uddepeHimmauu
BOOOIIIE, HU HEJIETUTHMHBIM COIIMAIbHBIM HEPABEHCTBAM B II€JIOM!8,

B antunuckpumunannonHom 3akononarenbctse CILIA, a mo3gnee u
JIpyTUX 3alaJHbIX CTpaH, JUCKPUMHUHALIMSA U3HAYAJIBHO IOHUMAJIACH U
MPOAOJDKAECT IMTIOHUMATHCS KaK KOHKPETHBIE JIESIHUsI, 3aKII0YarOIIUeCs B
HENPaBOMEPHOM IIPOBEAECHUU PA3JIUUUI IO PACOBOMY WJIA STHUYECKOMY
npusHakaMm. [IpoTuBomeiicTBHE TaKOBBIM NOCPEACTBOM YCTAHOBJICHHS
MEp NPECEUCHUS, IIPUBJICUCHUS K OTBETCTBEHHOCTH U BO3MEICHUS IIPU-
YHUHEHHOTO Bpe/ia, Kak 0OHApYKUJIOCh, YCTPAHIET JAJICKO HE BCE MpPO-
Onembl. B ropuuieckoil mpakTHKe U B TyOIUYHON JUCKYCCUH TPaHUIIBI
MOHATHS CTaJ MOCTENEHHO pa3ABUraTbCsi. BO3HUMKIIO U BOLLIO B Ipa-
BOBYIO NIPAKTUKY MOHATHE «KOCBEHHOW» TUCKPUMHUHAIMK, 0003HAYA0-
LIE€ HEUTPAJIbHBIE U HE NMPOBOJALIME PA3IMUUN 110 STHUYECKOMY IpHU-
3HAKy TpeOOBaHUS WIIU MPaBWIA, KOTOPHIE OKA3bIBAIOT HEMPOIOPIIHO-
HAJbHO HETaTUBHOE BO3EHCTBHE HA pPas3HbIC STHUYECKHE TPYMIibIlY,
Oxka3anoch, 4YTO JUCKPHUMHHAIIUIO HEBO3MOXHO OOBSCHHUTH MpemayOexk-
JEHUSIMU OTAEJIBHO B3ATHIX JIUL, U YTO OHA HOCUT UHCTUTYLIUOHAIbHBIN
XapakTep, TO €CTh SABIACTCA MPOMYKTOM YCTOWYHMBBIX OOIECTBEHHBIX
oraomenui20. TIpu TakoM TOIXO/AE MOCTENEHHO CHMUMAETCS BOIPOC O
CYOBEKTUBHOW CTOPOHE JUCKPUMHUHAIINY, U TTOJIHOCTHIO HCYE3aEeT TPaHb
MEX1y IPaBOMEPHBIMHU U HENPABOMEPHBIMY BapuaHTaMu. Hanuuue nnmn
OTCYTCTBUE JUCKPUMHUHALIUYU OLIEHUBAETCS IO PE3YJbTAaTy — HENPOIIOP-
LHMOHAJIBHOMY BO3JICHCTBHUIO Ha Pa3HbIE PACOBBIC WM ITHUYECKUE TPYII-
nbl. B ¢BA3M ¢ 3TUM B Hay4HOMU JIMTEpAType NAUCKPUMHUHALMSA IIOCTENIEH-
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HO TpaHC(HOPMHUPOBANACH B ITHUYECKOE U3MEPEHHE COLIMAIILHOTO Hepa-
BEHCTBA W KaK OTHOLICHHS <«JIOMUHUPOBAHHA» H «IKCIUTyaTalluu»
MEX/y PaCOBBIMH WIIH STHHYSCKUMH TPYIIITaMH KaK TAaKOBBIMH2!,

OnHO U3 NEePBHIX JETAIBHBIX OMPEACTICHUH JUCKPUMHUHALIMY Ha MEX-
IyHapOIHOM yYpOBHE COepKHUTCsl B KOHBEHLIMM OTHOCHTENIBHO JUCKPH-
MHHAIMK B 00MacTH Tpynaa u 3aHaTuil 1958 r.22, B KOTOpOi OTMeYaeTcs,
YTO JUCKPUMMHAIMA NPEACTaBIseT cOOOH HapylleHHE IpaB, IIPOBO3-
DIalIeHHBIX Bo Beceobuieii aexknapanuu npas uyenoBeka. bonee mmpokoe
oIlpelieNIeHNe TOHITHE «IUCKpUMUHauus noryunna B Konsenuuu «O
6oprbe ¢ qrUCKpUMHUHAIMEN B 00acT 0OpasoBanus» 1960 1.23, e B CT.
1 yKka3bIBaeTcs, 4TO BBIPAKEHHE «IUCKPUMHUHALIMS» OXBATHIBAET BCSKOE
pasnnune, UCKIOUeHHE, OTpaHMYeHNE WU IPEINIOUYTEHHE 110 TPU3HAKY
pachl, 1BeTa KOXKH, I0JIa, S3bIKA, PEIMIHH, MOJIUTHYECKUX MU HHBIX
yOexaeHni, HAMOHAIBHOTO WIIH COIIMAIBHOTO MPOUCXOXKICHUS, IKOHO-
MHYECKOTO IOJIOKEHHUSI WM POXKICHHSA, KOTOPOE HMMEET LENbI0 WIH
CJIEICTBUEM YHHUUTO)KEHHE WM HapyleHUE paBeHCTBa OTHouIeHus. U3
JaHHOTO OIIPECTICHNs] BEITEKAET, YTO pacoBasi AUCKPUMHUHALIUS SBIISCT-
Csl pa3HOBUIHOCTBIO TUCKPUMHUHALIUKN BOOOILE.

Iox pacoBoii TUCKpUMHHALIUEH ClleAyeT IOHUMATh IPOBEJCHUE pa3-
JUYUI 0 PacoBOMY NPHU3HAKY, HOCSIIEE MPOU3BOJILHBIA U HEOOOCHO-
BaHHBIM XapakTep M MPUYMHSAIONIEE JI000OH Bpel OIHOW U3 CTOPOH
(pu3HyecKuX NI MM KOJJIEKTUBHBIX 00pa30BaHMii), MEXy KOTOPbIMU
MPOBOIUTCS pa3anune4,

PacoBas muckpumuHaIus onpeneseTcs B MexIyHapoIHOH KOHBEH-
UM O JUKBUIALHMK BceX QOpM pacoBod AuckpuMuHanmu 1965 T. kak
mo00e pa3nuuue, HCKIIOUeHHE, OTpaHNuYeHHEe HITH IIPEANoYTeHHe, OCHO-
BaHHOE Ha NPU3HAKaX pPachl, HBETa KOXKH, POIOBOT0, HAIMOHAJIBHOTO
WA 3THUYECKOTO MPOUCXOKACHUS, UMEIOIIUE LENbI0 WIN CIIEACTBHEM
YHAYTOXCHUE WU yMalleHHE IMPU3HAHUS, WCIOJIb30BaHUS WIH OCY-
LIECTBJICHUS Ha paBHBIX HayaJlaxX MpaB YeJIOBEKa U OCHOBHBIX CBOOOI B
MOJIUTUIECKON, IKOHOMUYIECKOM, COLUANBHON, KyIBTYPHOH HIIH JIIOOBIX
APYTHX 001acTIX OOIIECTBEHHOM KU3HUZ.

DBOJIONMA MPAaBOBOM MBICIIN M TYMaHU3ALMA MEKAyHapOAHO-IIPABO-
BOTO CO3HAHHA IPUBEIN K TOMY, YTO 3alpeT PacoBOil JUCKPUMHHALIMN
BO BCeX ee popMax M MPOSIBICHHUSIX CTaj IMOOATBHBIM 3THYECKUM U Ipa-
BOBBIM HMIIEPATHBOM.
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Al Sharu Jehad Madjed Mohammad. Conceptual bases of racial discrimina-
tion concept in international law

Article is devoted to research of conceptual bases of concept of racial discrimi-
nation of international law. It is noted that the obligation of the state to protect per-
sons who are under its jurisdiction, from manifestations of racial discrimination is
the fundamental principle of the international anti-discrimination law.

Various approaches to understanding of discrimination are given, her concept
according to international legal acts is given. It is noted that the close attention is
paid to the legal concept of racial discrimination, nevertheless, in international legal
sources there is no the uniform coordinated definition of this concept. Existence or
lack of discrimination is estimated by result — disproportionate impact on different
racial or ethnic groups. In this regard in scientific literature discrimination was grad-
ually transformed to ethnic measurement of a social inequality and as the relations
of “domination” and “operation” between racial or ethnic groups.

It is noted that the close attention is paid to the legal concept of racial discrimi-
nation, nevertheless, in international legal sources there is no the uniform coordi-
nated definition of this concept. In article the content of concept of racial discrimi-
nation is concretized. It is necessary to understand the carrying out distinctions on a
racial sign having any and unreasonable character and doing any harm of one of the
parties (natural persons or collective educations) between which distinction is car-
ried out as racial discrimination.

It is noted that the modern international law recognizes an international legal ban
of racial discrimination as norm of jus cogens. Norms jus cogens is not a separate
source of international law, but the special status of its certain norms. Any norm of
neither the international, nor national right can’t stand hierarchically above, than
norms of jus cogens. Character of a peremptory norm of jus cogens in an interna-
tional legal ban of racial discrimination is revealed. Formation of this legal institute
which evolved during the long period, it is possible to call one of difficult theoreti-
cal processes. Still many discussions arise round their exclusive accessory to this or
that patrimonial group of norms of international law, and also to character of jus
cogens in separate sources of international law. In spite of the fact that it is difficult
to recognize discussion concerning norms of jus cogens complete, the doctrine of
hierarchy of international legal norms gets the increasing number of adherents.
Unacceptability of any forms of racial discrimination found recognition as a
peremptory norm of international law only in the last decades. The ban of racial dis-
crimination got the imperative status through recognition of discrimination by the
international community the phenomenon which contradicts mankind bases. The
proof of that the ban of racial discrimination accepted nature of norm of jus cogens,
the major international legal documents are. Evolution of legal thought and a
humanization of international legal consciousness led to that the ban of racial dis-
crimination in all its forms and manifestations became a global ethical and legal
imperative.

Key words: discrimination, racism, racial discrimination, international law,
antidiscrimination law.





