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In the second phase, ensuring introduced common market, it is ne-
cessary to reform domestic civil procedural legislation to the coordination
of EU legislative acts to which Ukraine joined with the provisions of na-
tional procedural law.
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FOPUOUYHA NMPUPOOA TPAHCHALIIOHATIBHUX KOPMOPALIIA
TA 1l BNIMB HA BU3HAYEHHA
NMPABOCYB’EKTHOCTI YYACHUKIB KOPMOPALYIT
AK KOHTPATEHTIB LMBIIbHO-NMPABOBUX AOIOBOPIB
3 NPUAMAIOYOIO OEPXXABOIO

IIpononyemscs cyuacHe eusHaueHHA MPAHCHAYIOHAILHUX KOPROPA-
yi. AHanizyromscsa npasosi niocmasu GUHUKHEHH MPAHCHAYIOHATIbHUX
KOpnopayitl, NOUUpPerHs Ha HUX HOPM YUBLTbHO20 | MIHCHAPOOHO20 NpU-
B8AMHO20 NPABA AK HA YUACHUKIE YUBLILHO-NPABOBUX 002080DI8 3 NPU-
timaroyoro depacasor. Bucrosku basyromscs Ha 0CHOBI ananizy npayb
VUEHUX DIZHUX 0epicas, d MAaKod#C CY4dCHO20 3aKOH00ascmea Yrpainu
ma iHO3eMHUX 0epiHcas.

Knrouosi cnosa: xopnopayis, kKonmpaxkm, npago, mpaHCcHayioHalb-

HUl, YUBIIbHUL, NPUBAMHUI.

Deounaxk I. C. Opuaudeckasi NPpUPoa TPAHCHAIMOHAIbHBIX
KOPIOpaNNii U ee BIUSIHHE HA YCTAHOBJIEHHE NMPABOCYOHEKTHOCTH

© OE/JUHAK I'anuna Cmenaniena — KaHAUIAT IOPUIMIHUX HAYK, TOIEHT Ka-
(benpu Mi>kHAPOIHOTO MpaBa JIbBIBCHKOTO HAIlIOHAIILHOTO YHIBEpCHUTETY iMeHi IBaHa
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YYaCTHHKOB KOPNOPALMH KAK KOHTPAT€HTOB IPasKAAHCKO-TIPABO-
BBIX JI0OTOBOPOB € NMPHMHUMAIOLIHM IroCyI1apcTBOM
Tpeonazaemcs cospementoe onpeoeeHie mpaHCHaAYUOHATbHBIX KOp-
nopayuii. AHAIU3UPYIOMCcs NPasoeble OCHOBAHUS BO3HUKHOBEHUS MPAHCHA-
YUOHATILHBIX KOPROPAYULL, PACHPOCMPAHEHUE HA HUX HOPM 2PANCOAHCKO2O
U MENCOYHAPOOHO20 YACHHO20 NPABA KAK HA YYACHUKOE SPANCOAHCKO-
NPABOBHIX 002080POE C NPUHUMAKOWUM 20CY0apcmeom. Buleoowl basu-
PYVIOMCS HA OCHO8E AHANU3A MPYO08 YUEHbIX PA3HbIX CMPAH, d MAKJiCe
COBPEMEHHO20 3AKOHOOAMENLCMEA YKPAUHbL U UHOCHPAHHBIX 20CYOAPCMS.
Knrwoueswie cnosa: xopnopayus, Konmpaxkm, npaso, mpancHayuo-

HAIbHbIU, 2PANCOAHCKUL, YACHHDBLL.

Phedinyak Galyna. Legal nature of transnational corporations and
their impact on the legal personality determination of the corporation
participants as contractors of civil contract with the host country

The modern definition of multinational corporations is suggested.
The legal foundation of multinational corporations’ origin and norms of
civil and international private law applying to them as to the participants
of civil contracts with receiving nation are analyzed. The conclusions
are based on the analysis of the works of the scientists of different count-
ries as well as legislation of Ukraine and foreign states.

Key words: corporation, contract, law, multinational, civil, private.

TpancHarionanbHi koprioparii (xani: THK) cramu 06’ extom gocmi-
JKCHHSI, OCKUTbKY BOHHU € BaYKJIMBUMU PYLIISIMH €KOHOMIKH yChOTO CBITY,
a MH — i3uuHi 0co0H, 13 HAIIMMH BIACTUBOCTSIMH CIIO)KHMBaUiB, HE MO-
KeMo OyTH OCTOPOHb CKOHOMIUHMX Haa0aHb. BkazaHi koproparlii MokHa
aHaJli3yBaTH, BPaxOBYIOUYH Pi3Hi acnieKTu mpasa. CitiJi KOHCTaTyBaTH, 1110
cnepmry THK cranm 06’ekToM nOCIiKEHHS OJIHIET 3 ramy3ed myoid-
HOTO TIpaBa, & caMe MXKHAPOIHOTO, 1 TIJIbKH 3T0Z0M MPOSIBUBCS aKTHB-
HUH iHTepec ¢axiBUiB cepu MPUBATHOTO MPaBa, 30KpeMa, LIUBITLHOTO
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1 MbKHApOIHOTO IMPUBATHOTO (KOMi31HHOTO) IpaBa. MoBa e mpo mparti
JI. A. Jynmal, JI. O. JIsmikoBoi?, M. M. Borycnagcekoro®, C. I. Kpymnko®,
b. I'pocBenbaa, T. Kbonira’ Ta IesKkux iHIINX yUEHHUX. 3PEIITOIO, K O1
HE HAITOJISITaIT! JIesKi BYCHI—MiXKHapOTHUKH Ha ToMy, 1o THK € cy0’ek-
TaM{ MIXKHapOIHOTO TIPaBa, BOHU 3AJIMIIAIOTHECS 1 OYIyTh 3aIHMINATHACS
B TTOJTi 30pY BUCHUX, SIKi IIPEJICTABIIAIOTH IPUBATHOIIPABOBI HAYyKH.

[Ipote croromHi € mOTpeda B aKIIEHTYBaHHI YBard Ha Cy4acHOMY BU-
3aadeHHi THK, 3’scyBaHHI TpaBOBUX MiCTaB iX BUHUKHEHHS, a TAKOXK
3’CyBaHHI MEX MOITUPEHHS HOPM IUBIIHLHOTO Ta MIXXHAPOIHOTO TPH-
BarHOTO TpaBa Ha THK sk yJacHHKiB IMBIILHO-TIPABOBUX JTOTOBOPIB
3 IPUIMAaI0Y00 JEPKaBOIO.

Amnaniz THK sx y4acHHKiB IHBITHPHO-TIPABOBHUX JIOTOBOPIB 3 MPH-
HMaro4oro IepKaBor0 HEOOXiHO PO3ITOYATH 3 IX BU3HAUYEHHS. 3 MOMEHTY
BuHuKHeHHS THK 1 10 chOro/iHI BYEHI Ta MPAKTUKH MPOIIOHYIOTH Pi3Hi
BusHaueHHs noHATTs THK. IIpuunHaMu 1poro € Te, 110: mo-mnepiie, Ha-
iOHAJTbHE 3aKOHOJABCTBO JIepskaB He MicTHTh o3HaK THK i He Bu3Hauae
TTOHSTTS «TPAHCHAIIOHAIFHA KOPIIOPALTisDy; TI0-1IpyTe, BU3HAYEHHS TIOHSTTS
THK, 3anporrornosane npu miarorosii Koxekcis moseninku THK, He € me-
TaJbHUMU; TIO-TPETE, aKTH, TPUAHATI micis po3rnaxy CPCP i ix timymaueHHs
BYCHHMH HE BHOCSTH SICHOCTI B 3’sscyBanHs 3Micty THK, a HaBmaku, me
O1TBIIIE 3aIUTYTYIOTh CUTYAIIif0; TT0-4YeTBEPTE, EKOHOMICTH 1 FOPHCTH IIPO-
MTOHYIOTH JIOBOJI Pi3Hi AediHimii, a Ti, XTO PEACTaBIsE CydacHy HayKy
B YKpaiHi abo opieHTyrOTbCs Ha mepiri Bu3HaueHHss OOH, 3ampormoHo-
BaHi e B 1974 p., abo He 3aBXI1 BHUKAIOTH B cy4dacHy cyTh THK.

3BEpTArOUUCH J0 aKTiB «M’ SKOTO TIpaBay, ictopii po3Butky THK,
aktiB OOH mono THK, moxxHa ctBepmkyBary, mo cborogai THK — 1e
TaKi y9aCHUKH KOMEPIIIHHOI TisTTbHOCTI, IS SIKMX XapaKTepHa HAsBHICTh
BiJTOKpEMIICHHX TTiAPO3/ILTIB B Till KITBKOCTI KpaiH CBITY, Ska BCTAHOBIIIO-
erbest ekcriepramu OOH 3 murans THK (cTpykTypHO 116 MOXKe OyTH OntHE
MiIPUEMCTBO 3 TAMOPAIKOBAHUMHE HOMY JTOUipHIMH ITi ITPUEMCTBAMH,
¢bimissMu TOIO YM TpyNa MiJMPUEMCTB 3 PI3HOI0 «HAIIOHAIBHICTION),
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eKOHOMIYHa Ta/9u (piHAHCOBA €THICTh, 0COOMUBI 3B’ 3KH (aKIIil, JOTOBIp
MiIOPSAIKYBaHHS, YIIPaBIiHCEKUI KOHTPOJIb) abo MeBHi crocobu 3a-
JIEKHOCTI YYaCHUKIB (HAIPUKIAA, 0COOIMBA CUCTEMA MPUUHSTTA pi-
IIIEHB), a TAKOXK JIEIIEHTPATI3aIlisl YIpaBIiHHS.

Busnauaroun THK citig 3BepHYTH yBary Ha iX OPUANYHY MIPUPOTY.
[Mominsiemo nymky A. Hammia, sskuii cTBep/KyBaB, 1110 TIPaBOBa ifes He
Moske OyTH TIPUBHECEHA 330BHI, 11 CJTi/I IIyKaTu y camiii marepii®. Tomy
topuanany npupony THK cmin nrykati y 3’scyBaHHI CyTHOCTI iXHIX
CKJIQJIOBHX YaCTHH, XapaKTepi 3B’ s3KiB M’k HUMH, IOPHITIHOMY 0hopM-
nenHi nux 3B’s3kiB Ta THK y 1inmomy, To0TO B 1X OpraHizamiifHO-TIpaBo-
Biit hopmi. Anamni3 Takoi popmu THK Oyme mOBHUM TUTEKH TOII, KOJIH
3BEpHYTH yBary Ha IiJICTaBU IX BUHUKHEHHS.

Hocmimxyroun THK, MoxxHa AifiTH BUCHOBKY TIPO T€, IO MOXYTh
oyTu Taki Buau THK —11e: 1) 3pinka — ropuanaHa ocoba 31 CTBOpEeHUME
HEIO Ta 3aJIeKHIMH BiJl Hel KopropariisiMu; abo 2) mepeBaKHO — CyKyTI-
HICTh IOPUINYHUX 0CI0 3 IPUHATICKHICTIO IO PI3HUX JepikaB; abo 3) me-
PEBaXKHO — CYKYIHICTh IOPHINYHAX OCI0 31 CTBOPEHUMH IIUMHU 0CO0aMu
Ta 3aJeKHUMHU BiJl HUX KopriopamisMu. 3a3HadeHa ctpykrypa THK Bka-
3y€ Ha IX OIUBUILHO-TIPABOBY MPHUPOY, TOMY IO FOPUINYHI 0COOU cami
1o co0i y)Ke MatoTh IIUBLIBHO-TIPABOBY MTPHPO/TY.

IOpuamany npupony THK Bu3Hauae xapakTep 3B’sI3KiB MiXK Cy0’ €K-
Tamu, o BxonaTh 10 THK. Pi3ni 3B’ s13ku Mixk yuacankamu THK moxxHa
nofinuTy Ha 1Bi rpynu. llle y 80-x pokax XX cT. Bi/[l3Ha49aIN HAsSBHICTh
IHCTUTYIIIHUX a00 JOTOBipHUX 3B’ 3KiB Mk yuacHuKamu THK. Taxuit
TIOJILT — CHCTeMa y4JacTi i JOTOBIpHI BiTHOCUHY — 3aJIUIITUBCS 1 HUHI.

[IpaBoBumu mincraBamu BunukHeHHS THK MoxyTh OyTH aaMiHic-
TpPaTHBHI aKTH Ta/4W MPUBATHOIIPABOBI JOTOBOPHU. XapaKkTep 3B’sI3KiB
Mix yaacHnkamMu THK 3a cBo€ro CyTHICTIO € HE3MIHHHUM YK€ TPOTATOM
KUTBKOX JIecATKiB pokiB. Bin 3anexuts Big crpykrypu THK, sxa gacto
€ JIOBOJI CKJIamHOI0. TakuM YHMHOM HIEThCS BCE K MPO CUCTEMY yJacTi
{ TOTOBipHI BiTHOCHHU.
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Sxmo mis cucremu yuacti B THK HEHI € XapakTepHUME TTEpEeBaXKHO
XOJITUHTOBI BITHOCHUHH, TO JIOTOBIPHI BiTHOCHHH OIIOCEPEIKOBYIOTHCS
JIOTOBOPaMU TIPO CTBOPEHHS TOBAPUCTB UM KOHCOPIIYMiB, JOTOBOpaAMHU
(paHyaii3uHTy 1 AUCTPHUO FOTOPCHKUMH YTOAaMHy. 32 FOPUIUIHOIO TIPH-
pOIIOI0 — I1e 0COOTMBI MUBLTHHO-TIPABOBI JOTOBOPH, a 3pijKa (3aJIe’HO
BiJI MOy Y MpaBi MMEBHOT JiepKaBy HOPM Ha ITPHUBATHI 1 ITyOJIi4HI) BOHU
HaJIeKaTh IO TOCTIOMAPCHKUX (KOMEPIIIHHNX ) TOTOBOPIB. JlesKi 3 HuX, SK
HaNpUKJIaa, KOHCOPIiaabHi JOTOBOPH, (paHIAM3HHT i TUCTPHO FOTOPCHKI
YTOIIM € TAKUMH, IO IOAATKOBO [0 1HIIMX YKIIAIAI0ThCS MIXK YIaCHUKaMU
THK. Bonu ciyryroTs 11 peanizariii misie, sxi croars nepen THK.

CporoiHI MOMMPEHHST OTPUMAJIO TIOETHAHHS KOMITaHId XOJIIWHTO-
BOTO THUITY, HAIIPUKJIAJl, Y 3aXiTHOEBPOIEUCHKIX JIep:kaBax. BomHouac
aktn €C nependagaroTh CTBOPEHHS CBPONEHCHKIX TOBAPHUCTB, SKi BU-
TICHAIOTH 3 eBpomneiichkoro mpocropy THK, mo He OaxaroTh oOuparu
0COONUBY CTPYKTYpYy €BpOIEHCHKOTO aKilioHepHOTO ToBapucTBa. Cami
K €BpOIENChKiI TOBApPHUCTBA, 10 CTBOPIOIOTHCSA ¥ AepxkaBax €C Biamo-
BimHO 10 HOpM TpaBa €C, He MoxkHa BBaxkatn THK.

3anexXHO Bif] ICTOPUYHOTO PO3BUTKY ITPABOBOTO PETYITIOBAHHS JisTh-
HOCTI Cy0 €KTIB IpaBa y JeIKHX JIepKaBaxX Pi3HUX PETiOHIB CBITY ChopMy-
BaJmcst ocoOnuBi 3B’ a3ku Mixk yaacHukamu THK, Hanpuknan y SmoHii.

OTxe, CTPYKTYpa, XapakTep 3B’ s3KiB, IIPABOBI ITiICTABY BHHUKHEHHS
THK Bka3yroTh Ha IUBITLHO-TIPABOBY MPUPOY iX BUHUKHEHHS. L{i Kop-
moparii Jif0Th Yepe3 YYacCHHKIB, MIO BOJOIIOTH ITUBUIFHOIO IPaBO-
Cy0’ €KTHICTIO.

Takum unHOM, ropuanyHa npupoga THK rpyHTyeThCsl Ha mpaBOBUX
MiJICTaBaX BUHUKHEHHS IMX KOPIIOpalliii Ta BUPAKAETHCA B IX OpraHiza-
IHHO-TIPaBOBiH (hopMi, TOOTO Y CTPYKTypi i XapakTepi 3B s3KiB MiXK
y4JacHUKamM# kopropariid. [IpaBoBumu migcraBamu BunnkaeHHs THK
MOXYTb OyTH aJIMiHICTPATUBHI aKTH Ta/9W TIPUBATHOIIPABOBI JOTOBOPH.
XapakTep 3B’sI3KiB 32 CBOEIO CYTHICTIO € HE3MIHHUM YIKe IPOTSATOM KiTBKOX
necsTKiB pokiB. Lle cucrema yuacTi i HOTOBipHI BimHOCHHH. BBaxkaeMo



224 Heporcasa i npaso ® Bunyck 68

TaKOX, 10 B3a€EMO3B’s13KH Mixk ydacHukamu THK otpumanm po3BuTok,
SIKUH HAHI BUPKAETHCS Y IepeBaKaHHI XOJTUHTOBUX BiTHOCHH MIiX 3a-
3HaYeHUMH YYaCHHUKAMH, 110 MOEIHYIOTHCS 3 YKIaIeHHSIM 0COOIMBHX
IIUBUTEHO-TIPABOBHUX JOTOBOPIB.

AJMIHICTpaTHBHI aKTH YH IIPUBATHOINIPABOBI IOTOBOPH MOXYTh BH-
KOPUCTOBYBATHCS TAKOXK y BUTIQIKAX 3ITUTTA 200 MOTTIMHAHHS KOMITaHIH.
He cminx 3a0yBaty mpo TepuTOpiaibHi MEXi 3aCTOCYBaHHS IHX aKTiB.
[lepuri BUKOPHUCTOBYIOTHCSA Y BUTIAAKAX 3TUTTS 1 TOTJIMHAHHS B OJHIN
neprxasi. Jpyri — st BAMHEHHS TPAHCKOPAOHHUX 3JIUTTS 1 TOTJTHHAHHS.

Cepen muTanb, ki oB’s3aHi 3 THK sk ygacHIKaMy IUBITBHO-TIPABO-
BUX JIOTOBOPIB 3 MPUIMAaOYO0I0 IEPHKABOIO, € TTAHHS, TTOB’s3aHi 3 HasB-
HicTto uu BigcyTHicTiO y THK nuBinbHOi mpaBocy0’ekTHOCTI. Bupimenus
IIHOTO MTUTAHHS CTAHOBHTH IHTEPEC, KO HAETHCS PO 3ATYYECHHS KO-
HOMIYHOTO TIOTEHITIalTy IUX KOPIOpaIliii B eKOHOMIKY JepiKaBH.

VYyacuuku THK, six mpaBuito, BOIOAIIOT MUBITBHOIO ITPABOCYO’ €KT-
HicTio. TyT MOMEHT BUHUKHEHHS ITPaBO3aTHOCTI ¥ Ti€3aTHOCTI TPajin-
I[ifHO BBAXKAETHCS OJHOYACHUM, TaK CaMO SK 1 MOMEHT iX IPUITMHEHHS.
[IpoTe ycTanena mo3uiis MO0 OAHOYACHOCTI PUTTHHEHHS MTPaBO3/aT-
HOCTI 1 II€30aTHOCTI IOPUINYHAX OCI0 HE MiATBEPIKYEThCS Y BUMAIKaX
TPAHCKOPJOHHOTO OAHKPYTCTBA.

OCKIiNbKY y IIUBUTPHOMY 3aKOHOAABCTBI JIepKaB, y TOMY YUCHTi YK-
paiHu, criocTepiracThesl TEHASHIIIS 10 3aMiHH CIEIiabHOI MPaBoCyO’ €K-
THOCTI yHiBepcasibHO10, TO THK MOXyTh BUKOPHCTOBYBATH TaKi 3MiHU
JUTS HETaTHBHOTO BILUIMBY Ha €KOHOMIKY Jiep>kaB. OTHUM 13 CIIOCO0iB yCy-
HeHHs Takoro BiuBy THK Ha nep:kaBu € 3anuiieHHs 3a yYaCHUKaMU
THK cneniansHOI MUBIIBHOT IPaBOCYO’ €KTHOCTI.

HueineHy npaBocy0’ekTHICTh yaacHUKiB THK MoXxyTh pearnizoBy-
BaTH OpraHy YYacHUKIB 00’ €qHaHHs. L{MBiIBbHI KOIEKCH AepkaB, sIK Mpa-
BHJIO, MICTATH 3arajlbHy BKa3iBKy Ha OpraHHW IOPHIWYHOI 0COOHM Ta
0co0M, He HA/IUIEHI TAaKUM CTaTyCOM, MPOTE HAIIJICHI 3aKOHOAABCTBOM
[IUBLIEHUMHE TIpaBaM# Ta 000B’si3KaMu. 3’ICyBaTH KOHKPETHE KOJIO Opra-
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HiB 0COOHM MOXHa, 3BEPTAIOUNChH HE TIIBKU J0 IUBIIHHOTO KOACKCY, ajie
1 1O CITeliaJTbHOTO 3aKOHOAABCTRA PO KOMIIaHii Ta iHII yTBOopeHH:. Ha
3’sCyBaHHA KOJa IpaB i 000B’sI3KiB OpraHiB IOPUAUIHOI 0COOH, 10 pea-
J3yI0Th MpaBocy0’ ekTHICTh ydacHUKiB THK, Moxe BrmmuBaTtu ompasy
MpaBoO EKIIBKOX JepiKaB.

Bcranosnenns nuBineHOT ipaBocy0’exkTHOCTI yuacHuKiB THK 3aire-
YKUTP BiJl HOPM HaI[lOHAJILHOTO MPaBa, sIke MOYKHA aHATI3YBaTH Y Pi3HUX
acreKTax, 30KpeMa, K MpaBo Jiep>kaBu 3acHyBaHHs (Oa3zyBanHs) THK
Ta sIK TIPaBo AeprkaBu mepedyBanus (mpuiimMarodoi) THK.

Cepen HalliOHAIEHUX HOPM TaKOX ITPUBEPTAIOTH yBary HOPMHU MiXK-
HapOTHOTO TIPUBATHOTO MpaBa, ockiabku m1a THK xapakrepHoro € mi-
SUTBHICTB y Oaratpox jaepikaBax. OOCAT WX HOPM 3aJIE€KHUTH Bif TOTO,
SIKUM 3MiCTOM HAITOBHIOETHCSI MIXKHAPOJHE MIPHUBATHE MIPABO SK Tary3b
rpaBa y Tidl 9M iHIIIH gepxkaBi. 3HAYSHHS MiXKHAPOIHOTO TMIPUBATHOTO
mpaBa aust perymoBanHs THK He Moxe OyTr mpuMeHIIIeHOo JIUTIe Ha Til
I ICTaBI, III0 BOHO HE BIUTMBAaE Oe3mocepeaHbo Ha I1i Koproparii, oc-
kinekn THK He € cy0’e€kTOM HalioHaIBHOTO MTpaBa MeBHOI epyKaBH.

Sx s THK, Tak i aiist nepskaB Mae 3HaAYSHHS BUPIIICHHS THTAHHS
PO MOIIMPEHHS Ha FOpUANYHUX 0ci0 — yuacHukiB THK — 3akoHOmaBcTBA
MIEBHOI IeprkaBy. J{J1st KOOKHOT IeprkaBH ITPaBOBE Ta MPAKTUIHE 3HAYCHHS
Ma€ BCTaHOBIIEHHS «BJIACHOD» IOPUANYHOI 0COOM Ta BCTAHOBJIEHHS 1HO-
3eMHOI JIepKaBH, 10 K01 HAJEXKUTh IOPUINIHA 0c00a, M0 CTAaHOBUTH
Ut Hel iHTepec. Amke (hakT «ITPUHATIEKHOCT IOPHINIHOI 0cO0H 10
PI3HUX AeprKaB MOXKE MaTH HEOJHAKOBI HACIIIKH Y TPABOBiTHOCHHAX 32
y4acTio i€l ocoou. [IprHanexHicTh FOpUANIHOI 0co0H 110 Ti€l U iHIIO1
JepKaBU 3yMOBITIOE 11 «ocoOucTwii ctaryT». [IoHATTS «ocobucThii cTa-
TyT» IOPUANYHOT OCOOM HE € TOTOXKHHM MOHATTIO «OCOOMCTHI 3aKOH
FOPUANYHOI 0COOM».

Hopwmmn, sixi BKa3yIoTh IpaBo AeprKaBH, 3a IKAM CITiJT BU3HAYATH TPH-
HAJIKHICTh IOPUIUIHUX 0Ci0 /10 IEBHOI JIep>KaBH, BiTOOpaXaroThCs Ha-
MIOHATHHUM 3aKOHOJABCTBOM: IIE€PEBAXXHO 3aKOHAMH JIEpPKaB IIPO
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MDXXHapOJHE TPUBaTHE MPABO M MUBUTEHUMH KofeKcamMH. BoHM Bkita-
JAIOTHCS y JEKIIbKa TEOpid, cepell SKUX TPAJAUIIHHUMU 3aITUIIAI0THCS
Teopis iHKOpIopailii, 0CiI0CTi, HEHTPY eKCITyarailii, KOHTpoJIro. Teopis
HaIllapyBaHHS TOPIBHSHO HOBa. HaimommpeHimorm cepea BKa3zaHUX
€ Teopisl IHKOpIIopallii, sika 3aCTOCOBYEThCA 1 B YKpaiHi. 3a OMIMPEHICTIO
Teopis ocimocTi mocTymaeThes Teopil iHKopropanii. 11 3acTocysanns
TaKOX TepeadadeHe 3aKOHOAaBCTBOM YKpaiHu. Teopii eHTpy eKcIuTy-
aTarii i KOHTPOJIIO € HaWMEHII MOMMUPEHUMH. Teopist KOHTPOJITIO 3aCTO-
COBYETBCS BKpail PiJko 1 ii 3aCTOCYBaHHS MOXKE MepeadayaTucs HaBiTh
Mi3aKOHHUMH HOPMaTHBHO-TIPABOBHMH aKTaMHU.

BuxopucTtanus Teopil iHKOpIoparii XxapakTepHo Tl 3aKOHOaBCTBA
Oararpox mepxkaB CHJI, a came binopyci, Bipmenii, Kazaxcrany, Kup-
rusii, Y36ekucrany, a Takox jis Ykpainu. Maerscs, sk mpaBuio, mpo
€TMHY KOI31iHY IPUB’S3KY, IO CJIiJ] XapaKTePU3YBaTH SIK «KOPCTKICTHY»
KOJII31THMX TIPHB’A30K. 3aKOHOJABCTBO IHIIUX JIEPKaB, y TOMY YHCHI
wireHiB €C, 9acTo BUKOPHCTOBYE JIEKiTbKa KPUTEPiiB BCTAHOBJICHHS MTPH-
HaJISKHOCTI FOPUINIHOI 0COOH IO TIEBHOI JIePKaBH.

3akon Ykpaiau «IIpo Mi>kHapomaHe mpuBatHe mpasoy Big 2005 p. mo-
PIBHSTHO 3 TIONIEPEIHBO ICHYIOUMMH HOpMaMHU TIpaBa YKpaiH! pO3MIHPUB
KOJIO KOI31HUX HOPM 1 MPUB’SI30K JJII BCTAHOBIIEHHST OCOOMCTOTO 3a-
KOHY IOPUINYHAX 0Ci0, IX IMBIIHHOI MPaBO3MaTHOCTI 1 aie3maTHOCTI. Le
MTO3UTHBHO XapaKTepH3ye 3aKoH.

HacrymHi Teopii — ocinocTi i meHTpy eKcIuTyararii — 3a ToImpe-
HICTIO B 3aCTOCYBaHHI MTOCTYNAIOThCS Teopii iHKopropaitii. Teopis oci-
JIOCTi BiTOOpakaeThCs 3aKOHOIaBCTBOM 0araThox JAepikaB, Y TOMY YHCIi
€C. Y 1poMy 3aKOHOJIAaBCTBI B OCTaHHI IECATUPITUS CIIOCTEPIra€ThCs
TEHICHIIIS Ha 3MIIIEHHS aKICHTIB 3 OPTaHiB YIPaBIiHHS, [II0 BHHAKIN
de jure Ha opranu ynpaBniHHS, AKi 1itoTh de facto.

S0 #MeThest Ipo Teopil BUSHAYCHHS IPUHAICKHOCTI FOPUIIMIHUX
0ci0 710 TIeBHOI JIeprKaBH, Y AKUX 3HAYSHHS Ma€ MiCIIe3HAXOKEHHS aJi-
MIHICTPaTUBHOTO IIEHTPY, TO JUIsl YHUKHEHHS 00XO0/Ty 3aKOHY, 1110 TIPHUTa-
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MaHHO Cy0’€KTaM IpaBa, SKi OTPUMYIOTh MaiHOBI BUTOH Bi CBOET JTi-
sbHOCTI, 1 akumu € THK 1 iX ygacHUKH, HEOOXiTHUM € CHiBIaiHHS
«o(imiitHOTO» Ta «(aKTHIHOTO» (OCHOBHOTO i TI€EBOTO) aAMIHICTPATHB-
HOTO TEHTPY.

BBaxkaemo, mo uis yaukHeHHs Bukopuctanas THK teopiii Bu3Ha-
YeHHsI TPUHAJIEKHOCTI iX YYaCHUKIB JI0 TIEBHOI JIep)KaBH 3 METOIO He-
T0OpOCOBICHOT peaizarii MUBUTBHUX TIPaB Ta 3MIHCHEHHS ITUBUIBHUX
000B’S3KiB, Y 3aKOHOJIAaBCTBI JIepKaB JOLIIBHO ITepedadaTyt HOPMH, SKi
0 YHEMOXKITUBITIOBAIIN O0Xi[ 3aKOHY.
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Phedinyak Galyna. Legal nature of transnational corporations and
their impact on the legal personality determination of the corporation
participants as contractors of civil contract with the host country

One of the most important characterization the modern world econo-
my is the multinational corporation (transnational corporation). By sprea-
ding the locus of their business operations over the world, multinational
corporations play a significant and growing role in the organization of
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the modern world economy, considerably affecting the social and eco-
nomic well-being of individuals in developed, developing and transi-
tional economies alike.

The actual ability of most governments to create and implement na-
tional legislative and policy frameworks for business operations, upon
which entities — participants of multinational corporations, can base their
future actions and that can establish the necessary base lines for their ac-
tivities, has been overtaken by the ability and need of multinational cor-
porations to operate through individual entities in several states, in
pursuance of a common strategy and plan. Moreover, activities of com-
panies should be subject to the rule of law, including civil law, private
international law and international law.

This article is devoted to the research of multinational corporations
as participants of civil agreements with the host country. On the ground
of the analysis of scientific papers of scientists from different states, na-
tional legislation of states, including legislation of Ukraine, international
agreements and other acts, the concept of multinational corporation was
preconceived, their legal nature and their impact on the legal personality
determination of the corporation participants as contractors of civil con-
tract with the host country in the present thesis.

Since the date, the term «multinational corporation» and the corre-
sponding notion appeared (over three centuries ago) the features of these
corporations have changed. The usually comprise companies or other en-
tities established in more than state and so linked that they may co-ordi-
nate their operations in various ways.

The modern definition of multinational corporations is suggested.
We think that the definition should include quantitative characteristics
of multinational corporation. That will promote separation of the notion
«multinational corporation» from the notions denoting other subjects of
legal relations as well as will lead to the correspondence between eco-
nomic and legal content of multinational corporation.
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The nature of relationships between participants multinational cor-
poration determines the legal nature of multinational corporations. The
legal grounds of multinational corporations are administrative acts or pri-
vate legal contracts. Today there are many multinational corporations
that have holdings. Thus, for example, in the continental Europe there
are many multinational corporations-holdings.

Special attention was devoted to the peculiarities of civil legal per-
sonality of multinational corporations in contractual relationships with
the host country, which depend on the establishment of «nationality»
(personal law) of legal entities — participants of multinational corpora-
tions, civil law of the host country and home base country of multina-
tional corporations, right, chosen by the parties for terms of the contract,
subjective contents of the contract.

We assume that in spite of existence of various forms of appearance
of relations between multinational corporation and the host state, of par-
ticular importance here are agreements between multinational corpora-
tion and the host state concluded for commercial purposes. Their terms
reflect the rights and duties of the parties to the agreement of certain com-
mercial legal relations, which correspondingly forms the behavior of
multinational corporation in the host state and the conduct of that state
in relation to multinational corporation.

The Law of Ukraine «On International Private Law» of 2005 signifi-
cantly expanded the list of conflict rules, which are used to determine
the personal law of legal persons, their civil legal capacity. This is for
the Law of Ukraine «On International Private Law» positively.

The usually the criteria of incorporation (a place of establishment),
of location of the administrative (managing) center of the place of activity
are used to determine «nationality» (personal law) of legal entities. The
theory of superposition is a new theory for determine personal law of en-
tities. In EU legislation there is a tendency to shift the emphasis from
authorities that have arisen de jure on controls that operate de facto.
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Conclusions on the conceptual change of the legal policy of Ukraine
and its legislation concerning of evasion of law are formulated.

Key words: corporation, contract, law, multinational, civil, private.

YK 347.4(477)
A. P. YAHULLIEBA

A0 NPOBJIEMU BUHUKHEHHA
LMBIUTbHUX 30B0B’A3AHDb

Hocnioxcyemucs npoonema euHUKHEHHs YUGIIbHUX 30008 A3aHb 6 ac-
nexmi Oii akmie yusiibHO20 3aKOHO0A6CMEA y Yaci. BHocambcsa npono-
3Uyii’ w000 YOOCKOHANEHHSA YUHHO20 YUBLILHO20 3AKOHO0A8CMEd ) Yill
chepi.

Knwowuogi cnosa: akmu yugineHo2o 3aKo0H00ascmed, 30008 a3aHus,
BUHUKHEHHS 30008 SI3AHb.

Yanviuesa A. P. K npodiemMe BOSHUKHOBEHHS I'PAKIAHCKUX 0051-
3aTeJIbCTB

Hccnedyemess npobnema 603HUKHOBEHUS 2PANCOAHCKUX 0053a-
MeNbCME 8 ACneKme OetiCmeust Akmog 2pPaicOaHCKO20 3aKOHOOAMeNb-
cmea 60 epemenu. Brocsames npeonosicenus no ycoeepulencmeosaniio
oelicmayowe2o 2padicOancKo20 3aKoOH00amenbCmad 8 3motl cgepe.

Knroueswle cnosa: akmol epancoanckoco 3aKoH00amensemed, 0osi-

3ameilibcmed, 603HUKHO6EHUE obszamenbcms.
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