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Conclusions on the conceptual change of the legal policy of Ukraine
and its legislation concerning of evasion of law are formulated.
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Chanysheva Alina. To the problem of emergence of civil obligations

The issues of effect in time of acts of civil legislation and dynamics
of obligations are researched in the article. Proposals are introduced on
improvement of current civil legislation in the field.
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Turning to the problem of operation of acts of civil legislation in time,
even with the first approximation we can see, that the legislation does
not give a clear answer to the questions, that arise during application of
the law. The same should be said in respect of emergence of civil obli-
gations. At the intersection of these two difficult problems there is a num-
ber of questions, to which unambiguous answers can not be given. The
science of Civil Law also have not processed recommendations concer-
ning application of relevant legal provisions and their improvement.

At the same time in the science it is asserted, that precise determina-
tion of limits of operation of normative legal acts is an elementary, first
condition of legal regulation!. With a glance to the above-stated the re-
ference to the problem of emergence to obligations’ relationships should
be claimed topical.

The problem of emergence of obligations in the aspect of operation
of acts of civil legislation in time was not specifically studied in the sci-
ence of civil law, but the methodological basis for its analysis was created
by authors, who studied civil obligations (M. M. Agarkov, V. A. Belov,
0. S. Ioffe, N. S. Kuznetsova, N. Y. Golubeva, E. O. Kharitonov and others)
and operation of acts of civil legislation in time (D. N. Bahrah,
O. V. Pushnyak, A. O. Tille, V. A. Tumakov and others).

The purpose of this article is the development of theoretical positions,
that can be used during interpretation and application of norms of civil
law, concerning the operation of acts of civil legislation in time, in the
part, in which they concern the emergence of a civil obligation, as well
as while amending the Civil Code of Ukraine.
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Basic provision, defining the relations, governed by the newly
adopted acts of civil legislation, is formulated in the first part of article
5 of the Civil Code of Ukraine: «The acts of civil legislation are govern-
ing relations, arising from the day of entering into force by these acts of
legislationy.

Determining the date of entering into force by legislative acts is not
a complicated task, at least compared to the task of determining the day
(or the moment) of emergence of relations, regulated by these acts. So,
we will attempt to perform a more detailed analysis of the problem of
«emergence of relationsy.

First of all, it should be noted, that the term «emergence of relations»
obviously means the same thing as the «emergence of legal relation-
ships», because «relationships» is a legal shell (form) the factual rela-
tions, that are a social (public) content of legal relations. And together
factual relations and legal relationships form the phenomenon, that is
designated in part 1 of article 5 of the Civil Code of Ukraine by the term
«relationsy that are «regulated» by the acts of civil legislation.

For the purposes of law enforcement (application of the law) we
should turn to more specific provisions of civil legislation, defining the
moment of origination of civil relations, relationships, rights and duties.
In the second part of article 331, part four of article 334, part two of ar-
ticle 1299 of the Civil Code of Ukraine provisions are contained, defining
the moment of origination of the right of ownership. Obviously, from the
same moment emerge factual and real legal relations. As for the obliga-
tions, the moment of their origination, the moment of origination of fac-
tual relations, that are mediated by obligations-legal relationships, the
moment of emergence of rights and duties, that constitute the content of
norms of the Civil Code of Ukraine, is not defined.

The legislator is more concerned about the determination of the mo-
ment, from which the contract is recognized concluded (article 640 of the
Civil Code of Ukraine), the moment from which the contract takes effect
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(part 2, article 631 of the Civil Code of Ukraine). Under such conditions
the rule of operation of acts of civil legislation in time remains disagreed
with the moment of emergence of relations (factual and legal, as well as
rights and duties, that constitute the content of relevant legal relations).

But there is one more legislative provision, where the question of op-
eration of civil law in time is answered. It is formulated in item 4 of the
Final and transitional provisions of the Civil Code of Ukraine and con-
cerns the application of this Code. This item states, that the Civil Code
of Ukraine is applied to civil relations, arising after its entry into force.
If civil relations arose before, the Civil Code of Ukraine shall apply to
the rights and duties, that have arisen or persist after its entry into force.
Thus, the emergence of civil relations (and relationships) does not pre-
clude the fact, that in the process of their development (dynamics), be-
cause of legal facts, stipulated by the law, new rights and duties emerge.

This understanding of correlation of civil relations (relationships)
and civil rights and duties arises from item 4 of Final and transitional
provisions of the Civil Code of Ukraine. It can not be ignored while in-
terpreting the first part of article 5 of the Civil Code of Ukraine. This
means, that the emergence of civil relations the legislator understands
significantly differently than it was interpreted by us above. Therefore,
both theoretical concepts, underlying the first part of article 5 of the Civil
Code of Ukraine, and item 4 of Final and transitional provisions of the
Civil Code of Ukraine, are different. According to item 4 of Final and
transitional provisions of the Civil Code of Ukraine, the latter has an im-
mediate effect (with prescribed exceptions), i.e. it defines the content and
scope of rights and duties, that continue to exist after the entrance into
force by the Civil Code. Part one of article 5 of the Civil Code of Ukraine
provides the acts of civil legislation with prospective action, connected
with ultra active operation of previously existing legislative acts — newly
adopted legislative acts are applied only to those relations, that arise after
its entering into force. If the relationships originated before, then to them,
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to the rights and duties, to legal facts, arising after the entering into force
of the newly adopted normative legal acts, are applied previously adopted
acts of civil legislation up until the termination of these relations.

In this regard it should be noted, that in the theory of law the imme-
diate effect of the law is recognized as a general rule. S. S. Alekseev
wrote: «The general principle, that determines the operation of normative
legal acts regarding ongoing relations, can be defined as a principle of
immediate action»’. Earlier this view was expressed by A. O. Tille* and
later — D. M. Bahrah?, O. V. Pushnyak®. The Constitutional Court of
Ukraine in one of its decisions only mentioned the possibility of imme-
diate (direct) ultra active and retroactive operation of legal acts, and then
focused on the problem of reverse (retroactive) operation of normative
legal acts and evaded to answer the question, what operation of normative
legal acts is a general rule®.

And reverse action in time, linked with restrictions of action of pre-
viously existing law and prospective action of a newly adopted law, re-
lated to the ultra active action of a law, which was in force before, is an
exception to the general rule. There are no arguments in favor of the idea,
that concerning acts of civil legislation it is possible to deviate from the
general rule, especially since it is realized in respect of the Civil Code
itself in item 4 of Final and transitional provisions of this Code. That is
why the first part of article 5 of the Civil Code requires appropriate
amendments and implementation in it of the general rule of immediate
effect of acts of civil legislation ( upon the model of item 4 of Final and
transitional provisions of the Civil Code of Ukraine).

Let us continue our analysis on the basis of more concrete regulatory
material. If a certain action or event is recognized as a basis of emergence
of obligations (p. 2, article 509, article 11 of the Civil Code of Ukraine),
it would be logical to conclude, that with the occurence of this ground
emerges an obligation, that is a relationship. Simultaneously, between
the same parties arise factual relationships. So, at this point arise rela-
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tionships as a unity of factual and legal relations. If the relationships
(obligations), have arisen, it is logical to conclude as well that from that
moment rights and obligations have arisen, that constitute the content of
relevant legal relationships, i.e. obligations.

However, one can not ignore the fact that from the moment of arising
of obligations, especially those, the basis of emergence of which is a con-
tract, the rights and duties arise only as the common connectivity of par-
ties, as often from this point the parties have no obligation to perform
the actions, that constitute the content of respective duties and rights. At
this point arise the «relationships» referred to in part one of article 5 of
the Civil Code of Ukraine, which should be understood considering item
4 of the Final and transitional provisions of the Civil Code of Ukraine.

V. A. Belov writes, that with the conclusion of a contract of sale be-
yond any doubt arises an obligation, the content of which is a right of
demand of the buyer to the seller to sell a thing..., and a monetary obli-
gation arises later’. We may only note, that the right of demand of the
buyer to the seller may also arise not «with conclusion of a contract,
but later, within the time period, established by the contract.

Particular attention in connection with interpretation and application
of part 1 of article 5 of the Civil Code of Ukraine attract civil relation-
ships concerning securing performance of obligations and civil relation-
ships, in the framework of which civil liability is realized. Their
peculiarity lies in the fact, that their origin is put under the condition of
emergence of circumstances, concering which at the moment of conclu-
sion of a contract it is not known, whether they will arise or not. The
foregoing statement is by its legal content identical to the provision of
item one of article 212 of the Civil Code of Ukraine, that characterizes
the transactions, made under the condition of occurance of suspensive
circumstances. Suspensive condition of a transaction (agreement), ac-
cording to the letter of the law (part one of article 212 of the Civil Code
of Ukraine) should concern transactions. But at the same time nothing is
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stipulated comcerning establishment of a suspensive condition in respect
of a part of a transaction. Given the fact that the legislator, establishing
rules on invalidity of transactions, formulates a separate provision on the
invalidity of a part of a transaction, it could be stated, that the absence of
a legislative provision on the possibility of putting a part of the transac-
tion under a suspensive condition, means that it is impossible. On the
other hand, it is difficult to find arguments in favor of the ban of putting
a part of a transaction under the occurrence of a suspensive condition.
This makes no sense, especially considering the fact, that there are no
obstacles to marking out a part of a transaction and execute it as a sepa-
rate transaction (agreement). That is why in the first part of article 547
of the Civil Code of Ukraine it is said about the «transaction, ensuring
the fulfillment of obligations».

The transaction, securing the performance of the principal obligation
with a penalty is usually only a part of a contract, that is a ground of ari-
sing of this obligation. However, given the above, it can be regarded as
a separate transaction, that is subject to the wording of part one of article
212 of the Civil of Ukraine, i.e. as a transaction, made under a suspensive
condition. If this is right, the relationships in an obligation to pay a penalty
do not arise from the moment of conclusion of a contract. They arise
from the moment of a breach of the principal obligation by the debtor.
And this violation is a ground of an obligation to pay a penalty. Thus, in
accordance with the first part of article 5 of the Civil Code of Ukraine,
the relations, governing the payment of a penalty, are regulated by the
acts of civil legislation, that were in force (took effect) on the day, when
the debtor violated the obligation, secured by the penalty. This statement
should be considered correct also for the cases, where the penalty is es-
tablished by the law, as stipulated in part one of article 548 of the Civil
Code of Ukraine or by legislation, or according to provisions of pa-
ragraphs first and third of part two of article 551 of the Civil Code of
Ukraine.
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The transaction that secures the performance of an obligation by a de-
posit may be made both separately or as part (condition, several condi-
tions) of the contract, that is the ground of arising of the obligation,
secured by the deposit. This transaction should be considered as made
under a suspensive condition as well, i.e. part one of article 212 of the
Civil Code of Ukraine is applied to it, and the relations (obligations),
concerning the deposit, arise from the day of violation of the obligation
(by the debtor or the creditor). Therefore, these relations under part one
of article 5 of the Civil Code of Ukraine are regulated by the acts of civil
legislation, that were in force on the day of violation of the obligation,
secured by the deposit.

It is not contrary to the law to include the conditions, concerning
surety, into the contract, which is the ground of arising of an obligation,
that is secured by the surety, and signing of such an agreement by the
parties to the contract and the surety (guarantor). But part one of article
553 of the Civil Code of Ukraine provides for the conclusion of a contract
of surety as an individual contract. If in respect of the contract of sale
V.A. Belov writes, that the obligation to pay for the goods arises not from
the moment of conclusion of the contract, but later, he had to admit, that
after signing the contract of surety different rights and duties of the par-
ties arise as well. But he writes, that on the basis of a contract of surety
arise guarantee relationships (and not the obligations). To their content,
according to him, are included, in particular, regulatory duties of the
guarantor to do everything possible to guarantee the proper implemen-
tation of the secured obligation — from verbal and economic influence
on the debtor, to the independent performance of the appropriate obliga-
tion®. But to this duty of the guarantor corresponds not the right of de-
mand of the creditor, but his right of expectation’.

Returning to the problem of the origin of surety as a respective civil
obligation, it should be recognized, that from the moment of conclusion
of the contract of surety, no factual or legal relationships arise between
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its parties, because this agreement is a transaction under a suspensive
condition. Relations concerning surety, surety obligations, duties and cor-
responding rights of the creditor arise in case and from the moment of
breach of an obligation, secured by the surety. Thus, to these relations
under p.1 article 5 of the Civil Code of Ukraine are applied the acts of
civil legislation, which took effect by the specified moment.

It should be, however, recognized, that the foregoing does not fully
comply with current legislation. According to provisions, developed in
the science of civil law, surety is an obligation’, in any case — a legal re-
lationship'?. So when in article 559 of the Civil Code of Ukraine termi-
nation of surety is mentioned, it means termination of an obligation (legal
relationships). But article 559 of the Civil Code of Ukraine is applied, in
particular, to cases, where the ground of liability of the surety did not
arise. To eliminate the legal uncertainty the words «surety is terminated»
in article 559 of the Civil Code of Ukraine should be replaced with the
words «contract of surety expires.» This would mean that before the in-
fringement of the obligation, secured by the surety, no legal relationships
(no obligations) emerge and the concluded contract of surety as a trans-
action under the condition, that will govern the relations of the parties in
case of occurrence of this condition, is effective from moment of its con-
clusion until the moment of its expiration.

The guarantee is fully consistent with the definition of a transaction
(p. 1, article 202 of the Civil Code of Ukraine) and a unilateral transac-
tion (p. 3, article 202 of the Civil Code of Ukraine). Therefore, it is ap-
propriate to say in respect of a gurantee that it is performed. Until the
moment of a breach of an obligation there are no legal relationships
(obligations) between the creditor (beneficiary) and the guarantor. There-
fore, to the guarantee obligation under the first part of article 5 of the
Civil Code of Ukraine are applied the acts of civil legislation in force on
the day of violation by the debtor (principal) of the obligation, secured
by the surety.
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The foregoing leads to the conclusion, that the problem of emergence
of civil obligations requires further thorough research concerning all
types of such obligations, particularly those defined in the science as ad-
ditional (accessory). Along with improvement of the Civil Code, con-
cerning the action of acts of civil legislation in time, this will give an
opportunity to bring greater certainty into civil legal relations.
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Yanuweea A. P. JIo npodseMu BUHUKHEHHSI LHUBIJIbHHUX 30-
00B’sI3aHDb

VY cTarti JocHiKyeThes mpoOieMa BUHUKHEHHS IHUBITBHUX 30-
0OB’s13aHb B aCTeKTi [Iii aKTiB IUBITHPHOTO 3aKOHOMABCTBA Y 4daci. [[o-
CJTi/PKEHHS 3a3HaU€HO1 MPOOJIEMH TPYHTYETHCS Ha 0230BOMY ITOJIOKEHH,
10 BU3HAYAE BiTHOCHHH, SIKi PETYIIOIOTHCS HOBOTIPUHHATHMH aKTaMHU
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[IUBLIHPHOTO 3aKOHOAABCTBA, CPOPMYIHOBAHOMY Y YaCTHHI TEPIIii CT. 5
LK VYkpainu: «AKTH IUBIUTHHOTO 3aKOHOIABCTBA PETYIIOIOTh BiTHOCHHH,
SIKi BUHUKIIA 3 THS HaOpaHHS HUMHA YUHHOCTIY.

Jluis minei mpaBo3acTOCyBaHHS Y CTaTi MPOAHATI30BaHO OLTBIT KOHK-
PETHI TIOJIOKEHHS ITUBITFHOTO 3aKOHOIABCTBA, 110 BU3HAYAIOTH MOMEHT
BUHHUKHEHHS ITUBUTHHUX BiIHOCHH, ITPABOBIAHOCHH, IPaB i 000B’ A3KiB.
Tak, y wactuni apyriii ct. 331, yacTuHi 4eTBepTiii cT. 334, yacTuHi Apy-
ritf c1. 1299 K YkpaiHu MicTATBhCS IMONOXKESHHS, IO BU3HAYAIOTh MO-
MEHT BUHHKHEHHS TTpaBa BiIacHOCTi. CTOCOBHO k 3000B’s13aHb MOMEHT
iX BUHUKHEHHSI, MOMEHT BUHUKHEHHS (DaKTHYHUX BiTHOCHH, IIIO OTIOCE-
PENKOBYIOTHCS 3000B’I3aJIbHUMH MTPABOBITHOCMHAMH, MOMEHT BUHUK-
HEHHJ TIpaB Ta 000B’I3KiB, IO CKIAAA0Th 3MiCT 3000B’s13aHb, HOPMaMH
IIK VYkpainu He BU3HAYarOThCs.

3po0ieHO0 BUCHOBOK IIPO T, IO TEOPETHYHI KOHIIEMIIIT, MOKJIaaeH]
B OCHOBY uacTuHH niepioi cT. 5 LUK Vkpainn, i 1. 4 IlpukiamneBux Tta me-
peximaux nonoxens 11K Vikpainu, € pizanmu. BigmosigHo 1o 1. 4 [pu-
KiHIIEBUX Ta nepexinHux monokeHs LIK Ykpainu ocTanHill Mae HeraiiHy
Iit0 (3 YCTaHOBJICHMMH BHHATKAaMH), TOOTO BiH BU3HAYa€ 3MICT i 00csT
TpaB Ta 000B’SI3KiB, 1110 IPOAOBKYIOTh ICHYBATH TiCIII HAOpaHHS YHHHOC-
ti LK Ykpainu. Yactuna nepma ct. 5 LK Ykpainu Hamae akTaM [UBiIb-
HOTO 3aKOHOJIaBCTBA TEPCTIIEKTHBHOI JIii, TOB’A3aHO1 3 YIBTPaaKTUBHOIO
JIET0 paHillle YMHHUX aKTiB 3aKOHO/IABCTBA: HOBONPUIHSATI aKTH 3aKOHO-
JTAaBCTBA 3aCTOCOBYIOTHCS TIJIBKH 10 TUX BIAHOCHH, 1110 Oy/TyTh BUHUKATH
micist HaOpaHHS HUMHU YMHHOCTI. SIKII0 K BiTHOCWHYU BUHUKITH paHille,
TO JIO HUX, JTO TIPaB i 000B’SI3KiB, 10 IOPUANIHHX (DAKTiB, 1[0 BAHUKAIOTh
micist HaOpaHHS YUHHOCTI HOBONPUHWHATUMH HOPMAaTHBHO-TIPAaBOBUMHU
aKTaMH, 3aCTOCOBYIOThCS PaHillle MPUHHATI aKTH MUBUTEHOTO 3aKOHO-
JTAaBCTBA XX 10 MOMEHTY MIPUITMHEHHS 3a3HAaYe€HUX MPaBOBiTHOCHH.

3po0ieHO BHCHOBOK TIPO T€, M0 3 MOMEHTY BUHUKHEHHS 3000B’s-
3aHb, 0COOJIHMBO THX, MiICTABOI0 BHHUKHEHHS SIKUX € JIOTOBOPH, TIpaBa
1 000B’SI3K¥ BUHUKAIOTh TUTBKH K 3araJi-HOIPABOBA OB’ sI3aHICTh CTOPIH,
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OCKITBKH YacTo 3 I[bOT0 MOMEHTY CTOPOHH I1Ie He 3000B’ 13aHi 3/1iHCHIO-
BaTH Jii, 110 yTBOPIOIOTH 3MICT BiJIMOBIMHUX 000B’s3KiB i1 mpaB. ToOTO
3 [[LOTO MOMEHTY BUHUKAIOTH «BiTHOCHHIY, PO SIKi UIETHCS Y YaCTHUHI
nepmriit ct. 5 LUK Ykpainu, axi ciig po3ymiTa 3 ypaxyBaHHsM 11. 4 [Tpu-
KIHIIEBUX Ta MepeximHux nojoxens LK Ykpainn.

Oco0nuBy yBary y 3B 513Ky 3 TYMauCHHSIM 1 3aCTOCYBaHHSIM YaCTHHU
nepmroi ct. 5 [IK Ykpainu y crarTi 3BepHYTO Ha LMBIIBHI IPaBOBIIHO-
CHHH 11010 3a0e3I1eUeHHs] BUKOHAHHS 3000B’s13aHb, a TAKOXK LIMBIILHI
MPaBOBITHOCHHH, B paMKaX SIKUX peati3yeThCs IUBLIBHO-TIPABOBA BijI-
MOBiMAJBHICTE. IX 0COBGIMBICTE TOIATAE B TOMY, 110 iX BHHUKHEHHSI CTa-
BUTKCS TiJI YMOBY BUHHUKHEHHSI 00CTaBUH, CTOCOBHO SIKMX HA MOMECHT
YKJTaIeHHS IOTOBOPY B3arajii HeBiJIoMO, HACTaHyTh BOHU 4H Hi. BiqHocwHN
IO/I0 TTOPYKH, 3000B’I3aHHS MMOPYKH, 000B’SI3KM TIOPYIHUTENS 1 KOpec-
MOH/IYIOY1 iM TpaBa KpeauTopa BUHUKAIOTh Y pasi i 3 MOMEHTY TOpYy-
IeHHS OOpKHUKOM 3000B’s13aHHS, 3a0e3medeHoro nopykoro. O1xke, 10
[IMX BITHOCHH BiITOBITHO A0 YacTHHHU nepioi cT. 5 IIK Ykpainu 3acto-
COBYIOTBCSI aKTH ITUBITHHOTO 3aKOHO/IaBCTBA, 1K1 HaOyin Ha 3a3Ha4eHU I
MOMEHT (IeHb) YUHHOCTI. J[0 rapaHTIHOTO 3000B’sI3aHHS BiAOBITHO
10 yactuHU niepmioi cT. 5 LK Ykpaiau 3acTOCOBYIOTHCS aKTH ITUBLIEHOTO
3aKOHO/IABCTBA, M0 OyJIM YMHHUMHU HA JCHb MOPYNICHHS OOPKHUKOM
(mpuHIIMTIIaITOM) 30008’ s13aHHs, 3a0€31eYeHoro MopyKoro. J{o 30008’ s-
3aJbHUX TIPABOBITHOCHH IIIOJI0 3aCTaBU 3aCTOCOBYIOTHCS AKTH 3aKOHO-
JIABCTBA, 10 HAOYIM YMHHOCTI HA JICHb YKJIAJICHHS JIOTOBOPY 3aCTaBU
1 BHHUKHEHHS BIIIOBIIHAX BITHOCHUX BITHOCWH. BigHOCHHHA 11010 BiJI-
MOBIJAILHOCTI PETYIIOIOTHCS aKTaAMH 3aKOHOABCTRA, M0 HAOpaJI YHH-
HOCTI Ha JIeHb BUWHEHHS MopyIlieHHd. [le He BuKiIrouae HeoOXiTHOCTI
y crieniagbHOMY BHpileHHi 11poro mutanHs y LIK Yikpainan.



