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NMPABOBE PEIYJTFOBAHHSA HAQJOMHOI MPALII

Hocnioxcytomsca meopemuuni ma npakmuyni NUMAanHsA NPago8oco
Pe2y08anHs HAOOMHOI npayi. AHANIZYIOMbC MIZCHAPOOHT CMAaHOapmu
npasosoeo pezyneanHs mpyoosux 6iOHOCUH HAOOMHUX NPAYIGHUKIS.
Buocamoeca nponozuyii w000 yoockoranienHs 8i0N08IOHUX NOTI0NHCEHD
npoexmy Tpyoosoco kodexcy Ykpainu 3 ypaxye8amHam MidkCHAPOOHUX
cmanoapmig y yiti cghepi.
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KOHOOABCMEO.
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CMaHOapmul NPago8o2o pecyiuposaHus mpyoosblx OMHOUEHUL HAOOM-
HbIX pabomHukos. Buocames npeonosicenus no cogepuiencmeosanumo
coomeemcmesyowux nonodicenutl npoekma Tpy0oeoeo kooexca Yxpaunol
C yuemom MexcOyHaApoOHbIX CIAHOApmMos 8 0aHHOU cepe.

Knroueeswvle cnosa: nadommwiti mpyo, HA0OMHble pAOOMHUKU, MPY-
0080€ 3aKOHOOAMENbCMEO.

Chanysheva Galiya. Legal regulation of home work

The article deals with theoretical and practical issues of legal regu-
lation of home work. International standards of legal regulation of labor
relations of home workers are being analyzed. Proposals are made on
improvement of relevant provisions of the draft Labour Code of Ukraine,
taking into consideration international standards in this area.

Key words: home work, home workers, labor legislation.

The employer is entitled to organize the work of the employees of
his enterprise at his own discretion. Where necessary, he may enter into
an employment contract with persons, who prefer due to any reason to
work at home.

The purpose of this article is the study of theoretical and practical is-
sues of legal regulation of work from home (outwork) and introduction
of proposals for improvement of relevant provisions of the draft Labour
Code of Ukraine.

The current Code of Laws on Labour does not contain rules concerning
home-based work (outwork). Legal regulation of of labour relations of
homeworkers is carried out with the acts of labour legislation with regard
to peculiarities, established by the Regulations on working conditions of
homeworkers, approved by the Resolution of the State Labour Commit-
tee of USSR and the Secretariat of the Central Council of Trade Unions
of USSR of 29 September 1981 Ne275 / 17-99'. The work of home work-

ers is also regulated by collective and employment agreements.
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According to the Regulation on working conditions of homeworkers,
approved by Resolution of the State Labour Committee of USSR and the
Secretariat of the Central Council of Trade Unions of USSR of 29 Septem-
ber 1981, acting in the part, that does not contradict the legislation of Uk-
raine, outworkers (homeworkers) are persons, who concluded employment
agreements with an enterprise on the performance of personal work at home
form the materials and using tools and means of work, that are assigned by
the enterprise, or those, that were purchased at the expense of the enterprise.

Preferential right to conclude an employment contract on home work
is provided to: women with children under the age of 15 years; disabled
and retirees (regardless of the type of the granted pension); persons who
have reached the retirement age, but are not receiving pension; persons
with reduced capacity for work, for whom in due course it is recommen-
ded to work in home conditions; persons, who are looking after disabled
persons or a family member who has been ill over a long period of time
and requires nursering due to the health reasons (state of health); persons,
employed in jobs with the seasonal nature of production (off-season pe-
riod), and pupils with resident instruction; persons, who for objective
reasons can not be employed directly in manufacturing in this area (e.g.
in areas with free labor resourses).

The employment contract on home-based work is usually concluded
in writing. In the employment contract with a homeworker should be
most fully stated out both basic and additional conditions, governing mu-
tual obligations of the parties. Hiring of homeworkers is executed by is-
suing an order (directive) of the owner or a body, authorized by him. For
homeworkers, who previously have not worked in social production, the
work-books are set up after handing over of their first performed task.

In the same way records are made into the work-books of homeworkers
who have these books. Payment for work of homeworkers is performed
on piece rate system for the actual work performed or for manufactured
products, that meet the requirements for their quality.
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The existing Regulation on working conditions of homeworkers was
adopted in Soviet times in different socio-economic conditions. It conti-
nues to operate in the absence of special rules in the national legislation.
At that time home-based work was limited to manual labor and had little
value for the enterprise. In modern times the prospects of home work
have changed considerably, especially in connection with the use of te-
lecommunication and information technologies that allow decentraliza-
tion of many components of production activity of an enterprise from
the most sophisticated and accurate (trade, accounting, programming,
conduction of research, collection and processing of information and ex-
change of it) to the most simple (typing on the computer). In this con-
nection it is necessary to develop and adopt a special legal act of the
working conditions of homeworkers.

Indisputably the Regulation does not consider international labor norms
adopted later. What is at issue is the ILO Home Work Convention Ne 177
of 1996 % and ILO Recommendation Ne 184 concerning home work>.

Many of the international conventions and recommendations on
labor, containing norms of general application, concerning working con-
ditions, are applicable to homeworkers. However, the ILO Convention
Nel77 provides that specific condition, typical for home work, make it
desirable to improve the application of Conventions and Recommenda-
tions to homeworkers and supplement them with norms, in which the pe-
culiarities of home work are taken into account.

According to Article 1 of the Convention in relation to this Convention:

a) the term «home work» means the work, that a person, called ho-
meworker performs:

1) in the place of residence or other premises of his choice, other than
the industrial premises of the employer;

ii) for remuneration;

iii) with the aim of production of goods or services as specified by
the employer, irrespective of who provides the equipment, materials or
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other resourses used, unless this person has the degree of autonomy and
economic independence, that is required in order to be considered an in-
dependent worker under national legislation or court decisions.

According to subitem b) of Article 1 of the Convention, persons with
the employee status do not become homeworkers within the meaning of
the Convention only through the fact of exercising from time to time
work as employees at home, rather than at their usual workplaces. The
term «employer» means a natural or a legal person who directly or thro-
ugh an intermediary, no matter whether or not intermediaries are stipu-
lated in the national legislation, provide work at home for the benefit of
the enterprise.

Convention (Article 4) proclaims the principle of equality of treat-
ment between homeworkers and other wage earners, taking into account
peculiarities of home work and, where necessary, the conditions appli-
cable to the same or similar type of work performed in the enterprise.

Equality in treatment should be encouraged, in particular concerning:

a) the right of homeworkers to organize or join the organizations of their
own choice and to participate in the activities of such organizations;

b) protection against discrimination in employment and occupation
fields;

c) protection in the field of safety and labour hygiene;

d) remuneration of labour;

e) protection through the established by the legislation social security
systems;

f) access to professional training;

g) minimum age for admission to employment or access to employ-
ment activity;

h) maternity protection.

This principle should be also stipulated in Article 56 of the draft La-
bour Code and its content should be specified taking into account the
provisions of Article 4 of the Convention.
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ILO Recommendation Nel84 stipulates the appointment by each
member of the Organisation according to national laws and practice of
authority or authorities, which are responsible for development and im-
plementation of national policy in the field of home work. Besides, a su-
pervisory body should be appointed on the national level and, where
necessary, on regional, sectoral or local levels should be secured the
records of employers, providing work to homeworkers, and all interme-
diaries, who are used by these employers. In order to do so this the body
must specify, what information the employers should submit or have for
submission to a specific authority.

Atrticle 4 of the Recommendation provides for the collection and up-
date of information, which includes data separately concerning men and
women, on the distribution and peculuarities of home work, which should
be taken as the basis for the national policy in the field of home work
and for the measures taken for its implementation. This information sho-
uld be published and made available to the general public.

According to Article 5 of the Recommendation 1) A homeworker
should be informed of the specific conditions of employment in writing
or in any other appropriate form, which is consistent with national legis-
lation and practice. 2) This information must include, in particular: a) the
name and address of the employer and the intermediary, if any; b) fares
or rates of remuneration of labour and calculation methods; and ¢) the
type of work to be performed.

So, according to ILO Recommendation concerning home work
Nel84 of 1996 an employee must be aware «under the signature» of the
full name of the employer; remuneration of labour conditions; type of
work to be performed. Performance of works may be carried out invol-
ving family members of the homeworker.

In general, the question of control over home work is answered quite
curcumstantially in ILO acts. ILO Recommendation Ne184 requires em-
ployers to notify the competent authority if they employ homeworkers
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for the first time. Employers should keep records of all homeworkers,
which they employ, separately for women and men. Employers should also
keep registration lists of work tasks entrusted to homeworkers, stating:

a) the time allocated for the tasks;

b) tariff rates of pay;

¢) costs incurred in homeworker, if any, and the size of compensation,
paid in connection with it;

d) any deductions from wages, held under national legislation;

e) the wages due and salaries paid after deductions were carried out,
together with the date of payment. A copy of a registration sheet should
be provided to the homeworker.

ILO instruments stipulate the security of the right of homeworkers for
association and collective bargaining; regulate in detail the questions of
remuneration of labour, safety and labour hygiene, duration of working time,
rest periods and vacations, social security and maternity protection, protec-
tion in the event of termination of labour relations, settlement of disputes.

In particular, the establishment of minimum wages for home work
in accordance with national laws and practice is stipulated. Wage rates
of homeworkers should preferably be established as part of collective
bargaining or, if such are not carried out: a) by the decision of the com-
petent body after consulting with the most representative organizations
of employers and workers, as well as organizations dealing with home-
workers and organizations of employers of homeworkers or, if there are
no such organizations, with representatives of homeworkers and emplo-
yers of homeworkers, or b) in frames of other relevant procedures of es-
tablishment of wages at the national, sectoral or local levels.

If while setting the wage rates were not used the abovementioned
means, they should be established by the agreement between the home-
worker and the employer.

Homeworkers should receive compensation for: a) the costs associated
with their work, i.e. for energy and water use, connection and maintenance
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of machinery and equipment; and b) time spent on maintenance of mac-
hinery and equipment, replacement of tools, sorting, unpacking and pa-
cking and other operations.

The abovementioned conditions on the performance of home-based
work are not regulated by the national legislation. ILO Convention Nel77
of home work of 1996 is so far not ratified by Ukraine.

According to Article 3 of the Convention, each Member of the Or-
ganisation that ratified this Convention acknowledges, holds and perio-
dically reviews the national policy in the field of home work aimed at
improvement of the state of homeworkers, in consultation with the most
representative organizations of employers and workers and with organi-
zations, dealing with the problems of homeworkers and with organiza-
tions of employers, that provide work to homeworkers, where such
organsations exist. Domestic legislation is not even in the initial stage of
the proper legal regulation of labor of homeworkers, let alone improve-
ment of their situation.

Article 5 of the ILO Convention Nel77 provides, that national policy
on home work should be carried out by means of legislation, collective
agreements, arbitration awards or in any other appropriate manner, con-
sistent with national practice.

Thus, one of the tasks facing the national legislator, is the task of de-
velopment and adoption of a special legal act on the working conditions
of homeworkers, considering international labor standards.

For the first time a norm about a labour contract on home work was
included into the Draft Labour Code of Ukraine (Article 51 «Conditions
on work at home» of Chapter 1. «Labour and employment contract» of
the Second Book «The origin and termination of employment relations.
The employment contract).

Part one of the indicated article stipulates the inclusion during the
conclusion of the employment contract or later of a condition of perfor-
mance of work at home (home work) if he has all the conditions necces-
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sary for this, that meet the requirements of occupational safety, fire safety
and sanitation.

In the following parts of Article 51 of the draft Labour Code are con-
cretized the conditions of performance of home work.

In particular, it was ascertained, that the employment contract of
work at home may envisage the use by the employee of his own equip-
ment and tools with appropriate compensation for their wear and tear
(depreciation) and reimbursement of other costs related to performance
of work at home: payment for electricity, water supply and so on.

The procedure and terms of providing the employees who perform
work at home, with raw materials and semi-finished products, payments
for manufactured products, replacement of value of materials, export of
finished products, are set by the employment contract.

In case, when the receipt of raw materials and delivery of finished
goods are performed by the employee directly to the employer, the time
spent on obtaining and delivery is included in the working time with the
appropriate payment.

No other features of the employment contract of work at home are
stipulated by the Draft Code. As for the term and form of such a contract,
as other labor contracts, it is concluded in writing for an indefinite and
definite period of time (articles 41 and 43 of the Draft).

It is necessary to amend article 51 of the draft Labour Code of Uk-
raine and bring it in accordance with international labor standards. In Ar-
ticle 51 should be described the definition of home work in accordance
with Art. 1 of the Convention and Article 1 of the Recommendation. Analysis
of the content of the indicated article leads to the conclusion, that the le-
gislator only declares the possibility of conclusion of an employment
contract on performance of work at home, ignoring the peculiarities of
such a contract, its content (remuneration of labour, working hours, rest
periods and vacations), the question of protection in case of termination
of labor relations and other specific conditions, typical for home work.
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Proper regulation of employment contracts of work at home will in-
crease the employment rate of persons with reduced capacity for work?,
women with children and other categories of employees, who are not
able to compete in the labor marketon equal footing and to ensure their
effective legal protection.

In developing the special regulaitions on home work as the basis sho-
uld be taken the ILO Convention Nel77 and Ne184 ILO Recommenda-
tion on home work. In this statute should be noted the need to ensure
equality of homeworkers with other employees concerning the right to
organize or join the organizations of their choice and to participate in the
activities of such organizations; protection against discrimination in em-
ployment and occupation; protection in the field of security and labour
hygiene; wages; access to professional training; minimum age for ad-
mission to work or admission to employment activity; maternity protec-
tion; the right to obtain information on conditions of employment.

These acts of ILO require spreading over the homeworkers of the
provisions on regulation of working hours and rest periods, minimum
wage rates, protection upon termination of employment contract, regis-
tration of employers who use home work and intermediaries in this area.
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Yanuwesa I. 1. IlpaBoBe peryjroBanHsi HAAOMHOI Ipai

VY cTarTi AOCHiAKYIOTHCSI TEOPETHYHI Ta MPAKTUYHI TUTaHHS [IPaBO-
BOTO pery;roBanHs HagoMHoI npani. Y unaHomy K3nll BigcyTi HOpMu
po HaAOMHY npawto. [IpaBoBe peryaroBaHHs TPYIOBUX BITHOCHH HAI0M-
HUKIB B1IOyBa€TbCS aKTaMH TPYAOBOTO 3aKOHOAABCTBA YKpaiHU 3 ypa-
XyBaHHSIM 0COOJIMBOCTEH, BCTAaHOBICHUX [10JIOKEHHSIM PO YMOBH TpaLti
HaJOMHHUKIB, 3aTBepKeHIM MocTaHoBoto Jlepkkommpani CPCP i Cek-
perapiary BLIPIIC Bin 29 Bepecns 1981 p. Ne275/17-99. [pans Hagom-
HUKIB PEryJII0€ThCS TAKOK KOJIEKTUBHUM 1 TPYJOBUMH JOTOBOPAMHU.

[NonokeHHs PO YMOBH Ipalli HAJOMHHUKIB OyJ10 IPUIHATE 11Ie 32 pa-
JSIHCBKHX YaciB B 1HIIMX COLIaJIbHO-eKOHOMIYHMX yMoBax. BoHo mpo-
JOBXY€ [IisITH 3a BiACYTHOCTI CIELiaJbHUX HOPM Y BITUYH3HSHOMY
3aKOHOZIABCTBI. Y TOH 4ac HaJloMHa poOOTa 0OMEKyBajIacs pyqHOIO Ipa-
LEI0 1 MaJla HEeBEeJIMKE 3HAYCHHS 7SI MIATIPUEMCTBA. Y CydacHUH mepiof
MEPCHEKTUBY HAJOMHOI Tpalli 3HaYHO 3MIHWJIMCS, OCOOJHMBO Y 3B SI3KY
3 BUKOPHUCTAHHSAM TEJICKOMYHIKaLliHHUX Ta IHPOpMaiiHUX TEXHOJIOTIH,
SIK1 I03BOJISIIOTH 3a0€3MEUNTH JICIIEHTpaTi3alliio 0ararbox CKJIaJ0BUX BH-
POOHUYOT AiSTEHOCTI MiIPUEMCTBA, BiJl HAHOIIBII CKIAJHAX 1 TOUHUX
(Toprisiisi, OyxranTepcbka crpana, IporpaMyBaHHs, TPOBEICHHS TOCHTi -
XKEeHb, 30ip 1 00poOka iHpopmarii, 0OMiH HE0) 10 HAWOUIBII TPOCTUX
(Habip TeKCTy HA KOMIT 10Tepi). Y 3B 3Ky 3 UM OOTPYHTOBYETHCS He-
00XigHICTh PO3POOKHU 1 IPUHHATTS HOBOTO [lonOKeHHS PO HATOMHY
MPaLIo 3 ypaxyBaHHSIM MDKHAPOIHUX TPYIOBHUX CTaHJIAPTIB.

V crarTi aHami3y0ThCsl MiXKHAPOAHI CTAaHAAPTH MPABOBOTO PETYIIO-
BaHHS TPYJOBUX BiZIHOCHH HaJIOMHHX MPAL[iBHUKIB, 3aKkpimuieHi KoHBeH-
uito MOIT Nel77 npo nanomny npatto 1996 poky i Pekomenaaniro MOIT
Ne 184 mromo Hamomuoi mpari 1996 poky. Konseniiero MOIT Ne 177
MPOTOJIONIY€ETHCS IPUHLMII PIBHOCTI Y CTaBICHH] MK HQJIOMHUKaMH Ta
IHIIMMH HallMaHUMHM Npal[iBHUKAMH 3 YpaxyBaHHSIM 0COONUBOCTEH Ha-
JIOMHOT Tparli i, B Mipy moTpeOu, YMOB, sIKi JIFOTh MO0 TAKOTO CaMOro
a00 aHAJIOTIYHOTO BULy POOOTH, BUKOHYBAHOI Ha MiIPHUEMCTBI.
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BHOCATBCS MpoMo3uIii mo0 yA0CKOHAIEHHS BiITOBITHUX TOJIO-
JKeHb MpoeKTy TpymoBoro kofekcy YKpaiHu 3 ypaxyBaHHSIM MIKHAPOITHIX
CTaHMAapTiB y i cdepi. [IpomonyeThest y CT. 51 BU3HAYATH MTOHSTTS Ha-
JIOMHOI 1iparti BiamoBigHo 10 cT. 1 Korsentii MOIT Ne 177 Ta ct. 1 Pexo-
merpamnii MOIT Ne 184. Anaiz 3micty cT. 51 npoekty TpynoBoro komekcy
YkpaiHu J03BOJISIE€ TIWTH BUCHOBKY, 1[0 3aKOHOJIABEIh JIHIIE JEKIapye
MOYJIMBICTh YKJIQJICHHS TPYIOBOTO JOTOBOPY IPO BUKOHAHHS MPAIliBHA-
KOM pOoOOTH BIOMa, 3aJIUIIAI0YU 0e3 yBaru 0COOIHMBOCTI TaAKOTO JIOTO-
BOpY, HOT0 3MiCT (OTIaTa Imparti, TPUBaJIiCTh poO0OYOTO Yacy, mepiodiB
BiJITIOYMHKY Ta BIAIYCTKH ), MUTAHHS 3aXUCTY y Pa3i IPUITMHEHHS TPYI0-
BHX BIJJHOCHH Ta iHIII KOHKPETHI YMOBH, XapaKTepHi U HAJOMHOI ITpali.

KonseHrti€ro (cT.4) IpOToNONIyeThCS MPUHIINT PIBHOCTI Y CTaBICHH]
MiXX HaJJOMHUKaMH Ta iHITAMHA HaliMaHUMU TIpalliBHUKaMU 3 ypaxyBaH-
HSIM 0COOIMBOCTEH HaJJOMHOT TIpalli i, B Mipy MOTpeOH, yMOB, AKi IFOTh
II0/I0 TAKOTO CaMOTo a00 aHaJIOTIYHOTO BUIY POOOTH, BAKOHYBaHOI Ha
M ATPUEMCTBI. 3a3HaYeHUN TIPUHITUT ITPOITOHYETHCS 3aKPIITUTH Y CT. 56
npoekTy TpynoBoro Komekcy YkpaiHu i KOHKPETH3yBaTH MOTO 3MICT
3 ypaxyBaHH:IM 1onoxens cT. 4 Konsentiii MOIT Nel77.

IIpu po3pobri criertianbHOTO [10M0KEHHS PO HAIOMHY TIPAIIO CJTi[T
B3sTH 32 ocHOBY HOpMmu KonBentii MOII Nel77 i Pexomernnarii MOIT
Nel84. Y nanomy [lomoxenHi He0OXiTHO 3a3HAYUTH HA HEOOX1THICTH 3a-
Oe3rnedyeHHs piBHOCTI HAJOMHUKIB 3 IHIIMMU HAHMaHUMH TTPaIliBHUKaMHU
00 TIpaBa Ha CTBOPEHHs OpraHi3alliii abo BCTyIy B oprasizaimii 3a
BJIACHMM BHOOPOM Ta Ha y4acTh y MiSUTBHOCTI TaKMX OpTaHi3aliii; 3aXucTy
BiJl AMCKpUMIHAII] B TalTy3i TIpalli Ta 3aHATh; 3aXUCTy y cepi 6e3mexn
1 TiTi€HU Tpalli; OTUIATH Mpalli; JOCTYIY 10 MpodeciifHOl MiATOTOBKHU; Mi-
HIMaJBHOTO BiKYy NMpHUIOMY Ha poOOTy ab0 JOIyCKY 0 TPYAOBOI HisTb-
HOCTI; 3aXHMCTy MaTepHHCTBA; IIpaBa Ha OTPHUMaHHA iHopMalii mpo
YMOBH Hailmy.

Knrouosi cnoea: HanoMHa niparis, HaOMHI TIPalliBHUKA, TPY/IOBE 3a-
KOHOJIAaBCTBO, IPOEKT TpyaoBoro KoJaeKcy YKpaiHu.



