Po30in 10

MPXHAPOOHE MPABO | NMOPIBHAIIBHE
NMPABO3HABCTBO

YK 340.149
r. C. ®E4UNHAK

NPUHLUUIMN NPUBATHOIO, LIUBIJITIbHOIO
TA MDKHAPOOHOIO NPUBATHOIO MPABA YKPAIHU

30iticneno kaacugikayio npuHYUNie, Ha AKUX IPYHMYEMbCA MINCHAPOOHE
npueamue npaso Yxpainu. 3aznauaiomevcs KOHKpemMHi NONONCEHHS, AKi, HA
OYMKY aemopa, Maiome 61acmugicms NPUHYUNIE MiJCHAPOOHO20 NPUBAMHO20
npasa Yxpainu.

Kniouosi cnosa: npunyun, xiacugikayis npunyunie, mixceaiy3esi npuH-
yunu, 3a2anbHi NPUHYUNUY, NPUGAMHE NPABO, YUSLIbHE NPABO, MIJCHAPOOHE NPU-
6amme npaso.

@Dedunax I. C. IpHHIHUNBI YACTHOT0, FPAKIAHCKOI0 U MeXKIYHAPOI-
HOI'0 YaCTHOTO NMPaBa YKPAHHBI

Ocywecmensnemces K1acCuurayus npUHYUnos, Ha KOmMopwvix 0CHOBbIBA-
emcs MedHcOyHapooOHoe uacmuoe npago Ykpaunul. Yrazvieaiomes Konkpemmvle
NOJI0JICeHUs, KOMOpble, N0 MHEHUI aA8mopad, UMEem CEOUCME0 NPUHYUNOE
MedACOYHAPOOHO20 YACTNHO20 NPAa YKPAUHbL.
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The article offers the classification of principles, on which the private in-
ternational law of Ukraine is based. Particular aspects are presented that, on
the author’s opinion, have the characteristics of the private international law
of Ukraine.
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Jocnimkyoun Ty 4d iHUIy raiy3b NpaBa, HAyKOBEIlb HEMUHYYE
3BEPTAETHCS A0 il BUTOKIB. BioMO, 1110 iICHYIOTh MpaBHia BHOKPEM-
JIEHHSI TPYIIH HOPM y Tajly3b IpaBa. MaeThes mpo mpeaMer Ta MeTos
(meronu) mpaBa. Kpim 11b0r0 BKa3yTh Ha Ti QyHIAaMEHTaIbHI i1el
Ta ijeanu (iMIepaTUBHI BUMOTHU), SKi € BUXIJHUMH JJIsl TIEBHOTO
sBuria. To6To MOBa ¥ijie MPo MPaBOBI MPUHITUIIH.

OCKUTBKY MDDKHApOJIHE MMPUBATHE MPaBo € cheporo HOPM TpaBa
y KOKHII epxaBi, a y 6araTbox 3 HUX — rajy33io, TOMY y KOXKHIN 3
HUX BUPILIYETHCS MUTAHHS PO T€, AKi )K MPUHLHUIIN € OCHOBOIO LIUX
HOPM.

UncienHl HayKoBi IMyOJiKkaIlii CremniaiicTiB y cdepi 9u ramysi
MIDKHapPOAHOTO IPUBATHOTO MpaBa Pi3HUX KpaiH CBiUaTh MPO Te, 110
BYCHI TIJBKH 3piAKa AOCIIIKYIOTh TPUHIUIN MIXKHAPOJHOTO MPHU-
BaTHOro mpasa. Takoro € cutyamist 1 B Hayi Ykpainu. [TepeBakHo
HayKOBI[I CTaparThCs 3BEPTATH YBary Ha NMPUHIMITU MPUBATHOTO
npasa. Tak, O. . XapuToHoBa BKa3ye, 1110 XapaKTEPHUMHU PHUCAMHU
MPUBATHOTO NpaBa € PiBHICTh yYaCHUKIB BIAMOBIAHHUX BiJHOCHH,
iXHs iHINIaTUBHICTH MPU BCTAHOBJIEHHI MPaBOBIIHOCHH, BITbHUU
po3cyn pu oOpaHHi MPaBUII MMOBEAIHKH, IPSIMO HE 3a00pOHEHUX 3a-
KOHOJ/IaBCTBOM, TIO30BHMI MOPSIOK 3aXUCTY IHTEPECIB HOTro cy0’ €K-
TiB y cyni Tomol.

HaykoBi Ta HaB4aJnbHO-METOAUYHI MyOIiKamii creniaiicTiB y
chepi (ramysi) MIKHAPOTHOTO MPHUBATHOTO IpaBa Pi3HUX JEpKaB
CBilYaTh MPO Te, IO BUCHI MEPEBAXKHO HE 3BEPTAIOTHCS 10 AOCIiJI-
JKeHHs TPUHIUIIIB MIXHapOJHOro mpuBaTHOro npaBa2. Tinbku
3pigka y mpansx BUYCHHX YKpaiHW HaBOIHUTHCS iHGOpMAIlis Mpo
NPUHIHITK MIXKHApOJHOTO npuBaTHOTO npasa. Hampuknazx, O. X.
IOnnames y po3ijii nepuiomMy 3a Ha3Bow «MixXHaApOHa TOPTIBJISA,
npeaMeT, METOA 1 IPUHLIMIIA MIXKHAPOIHOTO IPUBATHOTO MpaBay IMij-
PYYHHKA JUJIS1 CTYICHTIB BUIIMX HABYAIbHUX 3aKJAJIB 3 MIKHAPOJI-
HOTO TIPUBAaTHOTO TIpaBa BHUJIUISE NPUHIWIN [PHBATHOTO
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(umBinpHOTO) TIpaBal3. Bukiag mporo po3ily 3acBig4ye OTOTOXK-
HEHHSI BYCHUM MPHUHIIHUIIIB MIPUBATHOTO, UBIILHOTO Ta MIKHAPOI-
HOIO IPUBAaTHOrO IpaBa. BueHWil BKasye Ha NPUHLUI
HE3JIOBXMBAaHHS [IUBUIBHUMU MPaBaMu, Ha3WBa€ OUIBII HIXK JIBa Je-
CATKY MPUHIHIIIB, 1[0 BUTUTUBAIOTH i3 L{mBinbHOTO KOekCy YKpainu
(crareit 3-6 Ta immuXx). Cepea HUX — HEMPHUITYCTUMICTh CBABLIBHOTO
BTPYUYaHHS Y cepy 0COOUCTOTO KUTTS JIIOJUHHU; HEPUITYCTUMICTh
1030aBJICHHS MIpaBa BIACHOCTI, KPiM BUNIAJKiB, BcTaHOBIEHUX KoH-
CTHUTYIi€I0 YKpaiHW Ta 3aKOHOM; CBOOOMa MOTOBOPY; cBOOOAA Tif-
MPUEMHUIIBKOI TisUTBHOCTI, SIKa HE 3a00pOHEHA 3aKOHOM; CYIOBUHU
3aXMCT IUBIJIBHOIO MpaBa Ta iHTepecy4.

V 3B’s3Ky 13 BKa3aHUM aBTOP CTATTi CTABUTH 3aBlaHHs: 1) 3’scy-
BaTH HEOOXiAHICTh Yy AOCHTiIKeHHI MPUHIHIIIB MI)KHAPOHOTO MPH-
BATHOI'O TMpaBa; 2) 3ampolloHyBaTH Kiacu(ikaimio NPUHIUIIB
MIKHapOJHOTO MPUBATHOTO MPaBa; 3) HABECTH JAEsKI MPUHIIUIN MiXK-
HApOJHOTO MPUBATHOTO MpaBa.

VYHuKaTy aHamizy NUTAaHHS NP0 NPUHLHUIIM MI>KHAPOIHOTO MpH-
BaTHOTO TIpaBa HENpaBUIbHO. HeBIpHUM € i OTOTOXKHEHHS MPUHIIN-
MiB IPUBATHOTO, LUBIIBHOTO Ta MiXHAPOAHOTO MPUBATHOTO IpaBa.
[IpuBaTHe mpaBo, UMBiIbHE MPABO Ta MiXKHAPOJHE MIPUBATHE MPABO
CTAHOBJIATH COOOIO TPH IUTICHI TPABOBI SBUIIA, KOKHE 3 IKHMX MOXKHA
1 CIIiJl BUBYATH 4Yepe3 MPHU3MY MPABOBUX MpHUHIUIMIB. Lli mpuHIMTN
He OyayTh OJHAKOBUMH JUISl YCIX TPhOX Ha3BAHUX MPABOBUX SIBUI
xo4a 0 TOMYy, 1110 IUBIJBHE IPABO € MPABOM, SIKE PErYJIIO€ BiTHOCHHHI
Mix cy0’eKTaMu OJHi€l JepkaBH, a M>KHAPOHE TIPUBATHE TIPABO —
BIAHOCHMHHU MIX cy0’€KTaMu mpaBa pi3HUX nepxkas. [I[puBaTHe paBo
OXOILIIOE 1 HUB1JIbHE, 1 MIXKHApOJIHE MPUBATHE MPABO 1 LIe JAeKiJbKa
raimyseil mpasa.

BBakaemo, 1110 iCHYIOTh IPUHIUIIN MI’)KHAPOJHOTO IPUBATHOTO
npaBa, Ta NPUHLIHIKM Ha SKUX 0a3yeThbcs MIXKHApOJHE MPUBATHE
npaso. Ilepmie NOHATTA OXOILIIOETHCA APYrUM. MoskHaA 3alpoOnony-
BAaTH HACTYNHY KJacu(ikKalilo TPUHLHUIIB, HA SKUX IPYHTYETHCS
MiKHapOAHe mpuBaTHe mpaBo. Lle: 1) Mixkramy3esi npuaIUNNT; 2) 3a-
rajbHi MPUHIIUIN MI)KHAPOJAHOTO MPUBATHOTO MpaBa (abo raixy3esi);
3) NpUHIMIY MiAraity3eid M>KHapOIHOTO MPUBATHOTO Mpasa; 4) Mi-
KIHCTUTYLIHHI TPUHLKUIK MIXKHApOJAHOTO IPHUBATHOIO Mpasa; 5)
MPUHIHUITN OKPEMHX 1HCTUTYTIB MI’)KHApOAHOTO MPUBATHOTO TIPaBa.
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Ha npuHnunax mMikHapoOAHOIO IPHUBATHOI'O IPaBa I'PYHTYETHCS
OCHOBOIIOJIOKHE 3aKOHOJAaBCTBO YKpaiHU, IO € JKEPEIOM HOPM
MI)KHapOJHOTO MPHUBATHOTO MpaBa YKpaiHu. 30Kkpema, me 3aKoH
«IIpo MixHapogHe npuBaTHE mpaBo» Bix 23 uepsHsa 2005 p.5 Koro
po3nin I «3aranpHi MOT0KEHHS» BimoOpaskae YUMajao MPUHITUITIB
MI>KHApOJIHOTO MPHUBATHOTO MpaBa YKpainu. Hampuknaa, npuHOun
3aCTOCYBaHHS 1HO3EMHOIO mpaBa ex officio BimoOpaxxenuii ct. 8 3a-
KOHY: CyJ UM 1HIIMH OpraH 3acTOCOBYE HOPMH IIpaBa iHO3EMHOI aep-
KaBU B CHJIy CBOiX IIOBHOBaXKCHb.

V mi#t ke crarTi 3aKoHy mependavyeHo MPUHINI 3aCTOCYBAHHS
lex causae mpu BCTaHOBIICHHI 3MICTY HOpPM iHO3€MHOTO npaBa. Tak,
y 4. 1 c1. 8 3a3Ha4eHO, 110 IPH 3aCTOCYBaHHI IIpaBa iIHO3eMHOI Aep-
YKaBW CyJ YW IHIIMH OpraH BCTAHOBIIOE 3MICT HOTO HOPM 3T1THO 3
oQImifHUM TITyMadeHHSIM, MPAKTUKOIO 3aCTOCYBAaHHS 1 JOKTPHUHOIO Y
BIZINOBIIHIN 1HO3EMHIH JepKaBi.

Crarrero 12 3akoHy 3aKpilsIeHO IPUHIUI AOTPUMaHHs MyOmid-
HOTO TMOPAAKY YKpainu. BiamosigHo m0 9. 1 3a3HadeHo0i cTaTTi HOpMa
MpaBa iHO3€MHOI JiepKaBHU HE 3aCTOCOBYETHCS Y BHUMAAKAX, SKIIO 11
3aCTOCYBaHHS MPU3BOJIUTH JO HACHTIJKIB, SBHO HE CYMICHUX 3 OCHO-
BaMHM MpaBonopsAnKy (myOmiunuM nopsiakom) Ykpainu. Ciig 3ayBa-
KWUTH, 110 B Cy4YacHii mpaBoBiil Hayli Sk B YKpaiHi, Tak i B HayIi
IHIIUX JIepKaB 3aCTepeXEHHs MpOo MyOTidHUN MOPSAIOK PO3TIIsiia-
€THCS IEPEBAXKHO SIK KATErOpis YK IHCTUTYT MIKHAPOAHOTO MPUBAT-
HOTO TIpaBa.

[HImw# TpUHIUT — MPUHINI B3aEMHOCTI nependadeHuit cr. 11
3akoHy YKpaiHu, BiMOBIAHO O SIKOI CyJ Y IHIIWHA OpraH 3aCTOCO-
By€ MPaBO 1HO3eMHOI Jep:KaBU HE3aJeXKHO BiJl TOTO, YU 3aCTOCOBY-
€ThCS Yy BIANOBIAHIMN 1HO3EMHIW JAepXkaBi 10 MOMIOHUX
MPaBOBIAHOCUH MPaBO YKpaiHU, KPiM BUTIAIKIB, SKIIO 3aCTOCYBaHHS
MpaBa iHO3eMHOI JIep’KaBM Ha 3acajaxX B3aEMHOCTI mepedadeHo 3a-
KOHOM YKpaiHu a00 MIXKHapOJHUM J0TOBOPOM YKpaiHu. Skmio 3a-
CTOCYBaHHS paBa iHO3eMHOT AeP)KaBU 3aJICKUTH BiJl B3a€EMHOCTI,
BBAXXA€THCH, [0 BOHA iICHYE, OCKUIBPKH HE JOBEIESHO 1HIIE.

3a3HaueHi IPUHIIMIIA MOYKHA BBKATH Tally3€BUMHU IPUHIIATIAMUA
MIKHapOJHOTO MPHUBATHOIO MpaBa. Y Wil CTaTTi iX mepesik He € BU-
YEPIHUHN.
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Mixrany3eBUMH HPUHLMIIAMU € Ti, Ha SIKUX IPYHTYIOThCA
HOPMH X04 OM JBOX rairy3eil mpaBa, ado SIKi € MpUHIIUIIAMHU OJHi€T
rajy3i mpasa, alie 3aCTOCOBYIOTHCS y MIKHAPOJHOMY IPUBATHOMY
npaBi. Hanpuknaz, 3 Mi>kHapOAHOTO MpaBa y Mi>KHapOJIHE IPUBATHE
MPaBo CIiy€e MPUHIHI PiBHOCTI MPaBOBUX cUCTeM. BiH 3akpimie-
HUMH, 30Kpema, y 4. 2 cT. 12 3akony Ykpainu «IIpo mixHapoaHe npu-
BaTHE MPaBO», BIMIOBIHO JIO SIKOT BiIMOBa y 3aCTOCYBaHHI MpaBa
1HO3eMHO1 Jep>KaBU HE MOKE I'PYHTYBATHCS JIMIIE HA BIAMIHHOCTI
MPaBOBOI, MOJTITHIHOI a00 €KOHOMIYHOT CHCTEMH BiAMMOBITHOT iHO-
3e€MHOI JIep)KaBM BiJ MPaBOBOI, MOJITHYHOT a00 €KOHOMIYHOI CH-
cTeMu YKpaiHU.

Mixrany3eBUM € IPUHIUI HE3aCTOCYBAHHS 1HO3EMHOTO MPOIIe-
CyaJIbHOTO TIpaBa Ha TepuTopii YKpaiHu. 3araibHOBIIOMO, III0 HOPMH
[UBIIBHOTO MPOIECY € HOPpMaMU MyOJIIYHOTO TpaBa JAepkaBu. Bouu
HE € HOpMaMHM [IPUBATHOTO MPaBa, i 3p03yMiJIo, HOpMaMH MI>XKHapOJI-
HOT'O MPHUBATHOTO NpaBa. ToMy y IOpPUCTIB — TEOPETUKIB Ta MPAKTHKIB
yCiX JIep’KaB CBITY — HE BUKJIIMKA€ CYMHIBY IOJIOK€HHS: HOPMH IIH-
BUIBHOTO MPOIECY € HOPMaMHU MyOJIIYHOTO TIpaBa i He MOXKYTh 3aCTO-
COByBaTHUCS Ha TepuTOpii IiHIIOI JepkaBu B CHIYy iX
myOIi4HO-1IPaBOBOT IPUPOAH.

3 KOHCTUTYIIHHOTO TIpaBa YKpaiHW MOXOASTh MPUHIUIIH, IO €
OPUHIIMIIAMU M1KHAPOJHOTO MPUBATHOTO NIpaBa: MPUHIIMIT 3aXUCTY
JIEPKABOIO TPOMAJIsiH YKpaiHH, sIKi 3HAXOASIThCS 3a 11 MeKaMu, IPUH-
LUII HaZaHHSA HaliOHAJIBHOTO PEXUMY 1HO3EMIsIM Ta ocobam 06e3
rpoMajsiHCTBA. 3a3HadeHi NpUHOUNU nependadeHi KoHcTuTyiero
VYkpainu Bix 28 wepBuI 1996 p.6 Tak, Biagmosigao mo 4. 3 cT. 25 Oc-
HOBHOTO 3aKOHY YKpaiHa rapaHTye€ MiKIyBaHHS Ta 3aXHCT CBOIM I'po-
MaJsHaM, Kl 3HaX0oAsIThes 3a i1 MexxaMmu. Bigmosigno 10 4. 1 ¢T. 26
KoncTtuTymii iHo3eMIti Ta ocobu 6e3 TpoMaasTHCTBA, 110 epedyBaroTh
B YKpaiHi Ha 3aKOHHUX IiICTaBax, KOPUCTYIOThCS THMH K TPaBaMH
i cB0OO/NaMHU, a TAKOX MarTh Ti ) 000B’SA3KH, IO 1 IpOMaJTHU
VYkpainu, — 3a BUHATKaMH, BCTaHOBIeHUMHU KoHCTUTYLi€IO, 3aK0-
HaMM YU MIP)KHapOJHUMHU JOTOBOPaMH YKpaiHH.

TakuM 4MHOM, TO-TIEpIIe, TPUHIUIIA MIXHAPOJIHOTO IPHBAT-
HOTO MpaBa MOXKHA KJIacH(iKyBaTH SIK MIKrally3eBl MPHUHIMIIH; 3a-
rajbHi IPUHLIMIIM MI>KHapOJHOTO IPUBATHOTO MpaBa (abo ramysesi);
MPUHIAIH TTiATaly3ei Mi’>KHapOJIHOTO MPUBATHOTO TpaBa; MiXKiHCTH-
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TYUifiHI TPUHIIMIIE MIXKHAPOJTHOTO NMPHUBATHOTO MpaBa; MPUHIUIN
OKpEeMHX IHCTUTYTIB MI>KHapPOJHOTO NMPUBATHOTO TIPaBa.

[To-gpyre, npUHLHKIHK, HA SIKUX 0a3y€THCS MIXKHAPOJHE IPUBATHE
MpaBo — 1€ IPUHIUIIHN BJIacHE MI>KHAPOJHOTO IPUBATHOTO MpaBa Ta
HH3Ka IPUHIUIIB, SKi MOYKHA PO3TIISAAATH K MiJKTally3eBi.

[To-Tpete, 10 MiKTay3eBUX MPUHIUITIB HANIEKUTh, HATIPUKIIAT,
MPUHIMIN PIBHOCTI MPaBOBUX CHCTEM, 3aXHCTY JIEPKaBOIO TPOMaJIsiH
VYkpainu, siki 3HaX0nAThCs 3a if Mexamu. [lo rany3eBux — NpuUHIUI
JTOTPUMaHHS MyOJIiYHOTO MOPSAAKY YKpaiHH.

[ligramyseBi, MDKIHCTUTYIIHHI TPUHIUNN Ta TPUHIUIN OKpe-
MHX IHCTUTYTIB MIXKHapOJHOTO MPUBATHOTO IpaBa OynyTh MpeaMe-
TOM JOCIIKEHHS y HACTYNHUX MyOiiKamisx.
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Phedinyak Galyna. The Principles of the Private Law, Civil Law and Pri-
vate International Law of Ukraine

The slightest presence of the special norms presumes the solving of many com-
plicated questions, among which the important place is occupied by the issue of prin-
ciples. In the given case principles of the private international law are meant.

Question about principles, defining the course of the legal regulation in the pri-
vate international law, appears to be so urgent, that some of them become the objects
of the research in this article.

Principles of the private international law have been scarcely studied in
Ukraine. The article offers the classification of principles, on which the private in-
ternational law of Ukraine is based.

Principles of the private international law of Ukraine, depending on the affinity
of the legal norms, can be classified in the following way: 1) inter-branch principles;
2) common principles of the private international law as a branch of law; 3) princi-
ples of the sub-branches of the private international law; 4) inter-institutional prin-
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ciples of private international law; 5) principles of the separate institutions of the
private international law.

Principles of the private international law of Ukraine are the most distinctly
reflected in the legislative of Ukraine: mainly in the Constitution of Ukraine from
1996 and the Section I: “General provisions” of the Law of Ukraine “On Interna-
tional Private Law” from June 23, 2005. Aspects of the Law, having the character
of the principles, are not singled out in the separate chapter as principles on the pri-
vate international law.

Basing on the norms of the Constitution of Ukraine, private international law
has the following principles: principle of Ukrainian citizens’ protection by the state,
even if they are outside of it and principle of Ukrainian citizens’ protection by the
state, even if they are outside of it. The principle of Ukrainian citizens’ protection
by the state, even if they are outside of it is foreseen by the par. 3 of Art. 25 of the
Constitution of Ukraine, pointing that Ukraine guarantees care and protection to its
citizens, which are outside of its borders. It is worth stressing that this principle is
simultaneously the principle of private international law of Ukraine and principle in
one of the institutes of the constitutional rights of Ukraine.

The principle of the national regime providing to the foreigners and persons
without citizenship that is foreseen by the par. 1 of Art. 26 of the Constitution of
Ukraine. In accordance to the given norm foreigners and persons without the citi-
zenship, remaining in Ukraine on the legal grounds, are able to use the same rights
and freedoms, and have the same duties as the citizens of Ukraine, - excluding laws
and international treaties of Ukraine developed by Constitution.

The principle of Ukrainian citizens’ protection by the state, even if they are
outside of it and principle of Ukrainian citizens’ protection by the state, even if they
are outside of it there are inter-branch principles.

The Law of Ukraine “On International Private Law” reflects the following
branch principles of the private international law of Ukraine. For example, the prin-
ciple compliance of the public policy. The norm of a law of a foreign state shall not
be applied in cases if'its application leads to consequences that are explicitly incom-
patible with the general order (public policy) of Ukraine.

The next principle — the reciprocity. Article 11 under the name “Reciprocity”
of the Law of Ukraine “On International Private Law” points to the fact that the
court or another body shall apply the law of a foreign state irrespective of application
of the law of Ukraine to similar legal relations by the relevant foreign state, except
for cases when application of a law of a foreign state on the basis of reciprocity is
provided for by a law of Ukraine or by an international treaty to which Ukraine is a
party (par. 1). If application of a law of a foreign state depends on reciprocity,
reci—procity shall be presumed, unless otherwise is proven.

The principles — compliance of the public policy and reciprocity are common
principles of the private international law as a branch of law.

Key words: principle, classification of principles, common principles, inter-
branch principles, private law, civil law, private international law.



