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LUMBIJIbHO-NMPABOBI TA NPOLECYAIIbHI 3ACAOU
3ACTOCYBAHHSA CNOCOBIB 3AXUCTY LUUBINIbHUX MNMPAB:
NMPOBJIEMA E®QEKTUBHOCTI CYAOBOI'O 3AXUCTY

Locnioocyembes numanns, @ AKUX UNAOKAX CYOOBUL 3AXUCT NOPY-
WEeHUX YUBIIbHUX NPA8 6 NOPAOKY YUBLILHO20 CYOOUUHCMEA CI0 86d-
acamu  eheKmueHuUM 3 MAmMepiarbHO-NpaAgosoi  MOuYKU  30pY.
Busnauaromuvcs deaxi wiisaxu niosuujeHHsA epekmugHocmi cy0o8oi npo-
yecyanvhoi OisnbHOCMI w000 30ilICHEeHHsL 3aXUCY NPA8 YYACHUKIB YU~
BLIbHUX NPABOGIOHOCUH. 3 ’51CO8YEMbCSL CNIBBIOHOULEHHS NOBHOBANCEHD
€Yoy i OUCNO3UMUBHUX NPAB NO3UBAYA NPU BUOOPT | 3ACMOCYBAHHT MO0
yy HWoeo (npasuivHozo) cnocoby zaxucmy npag. OOIPYHMOBYEMbCs
BUCHOBOK, WO CYO He MOdice 3a0080IbHUMU NO306 I 3ACMOCY8amu 6Ka-
3AHUT NO3UBAYEM 8 NO308HIN 3A56I CNOCIO 3aXUCTY, AKWO MAKULL CROCIO
He 8I0nosidae xapakmepy CHIPHUX MAMEPIATbHUX NPABOGIOHOCUH CHO-
Pin, abo sic maxuil cnocib He npuzgede 00 egheKmueHo20 IOHOBLEHHS 8
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npasax, moomo He npuzeede 00 NPUNUHEHHS. KOHQIIKMHOI cumyayii, uo
cmana npeomem cy008020 po32isioy.

Kniouosi crosa: npasocyoos, yusiiehe cyoouuncmeo, eghexmus-
HICMb, CHOCOOU 3aXUCTY, YUBIIbHI NPABd, CYOO8ULl 3aXUCHL, YUBLIbHO-
npagosi 3acaou, YUBLIbHO-NPOYECyaibHI 3acaoul.

Kopoeo C. A., Kpuwumogh A. H. I'paknancko-npaBoBbie H NMPO-
neccyajbHble OCHOBBI IPUMEHEHHs CIIOCO00B 3aIUTHI IPaKIaH-
CKHMX npaB: npodjema 3¢p(peKTUBHOCTH cy1e0HOM 3alIUThI

Hccnedyemest 6onpoc, 6 Kakux ciyuasx cyoeoHylo 3auumy Hapyuiet-
HbIX 2PANCOAHCKUX NPAB 8 NOPOKE SPANCOAHCKO20 CYOONPOU3B00CMEA
cnedyem cuumamov IQPHEKMueHbLL ¢ MAMEPUATLHO-NPABOEOU MOYKU
3penusi. Onpeoensiomesi HeKomopbvle nymu no8bluleHUst I HeKmugHo-
cmu cy0edHoll NPoYyeccyanbHoll 0esImeIbHOCMU N0 OCYWeCMBLeHUIO 3d-
WUMbl NPAG YUACMHUKOS 2PAACOAHCKUX NPABoomHOwenul. Boisacusemcs
COOMHOUEeHUE NOTHOMOYULL CYOA U OUCNOZUMUBHBIX NPAS UCMYA NPU Bbl-
Oope u npuMeHeHUy Mmo2o Uil UHO20 (NPABUILHO20) CNOCOOA 3aAUUNMbL
npas. Ob60cHOBbIBAETICS BbIBOO, UMO CYO HE MOdICem YO0BIemMBOPUNb
UCK U NPUMEHUTND YKAZAHHBIL UCTNYOM 8 UCKOBOM 3a58TIeHUU CNOCO0 3a-
wumol, eciu maxkou cnocob He cCOOMEEmMcmayent Xapakmepy cHOpHbIX
MAmMepuanrbHulX NPAGOOMHOUEHULl CMOPOH, WIL Jice MAKOU CHOCOO He
npugedem K 3hekmusHOMy 80CCMAHOBIEHUIO 8 NPABAX, MO eCMb He
npugedem K NPeKpaueHuI0 KOHGIUKMHOU cumyayuu, cmasuietl npeo-
Mem cy0ebHo20 pazdupamenbcmad.

Kntroueswie cnosa: npasocyoue, epaxcoanckoe cyoonpou3so0cmao,
aghghexmuernocms, cnocodwl 3auumol, eparicoancKue npasd, cyoeonas
3auuma, epasicoOancKo-npagosvle OCHOBbI, PaNCOAHCKO-NPOYECCyaib-
HbLE OCHOBL.

Koroed Sergiy, Krzysztof Alina. Civil and procedural principles
of applying methods of protection of civil rights: problem of the ef-
fectiveness of judicial protection

1t is studied the question in which cases the judicial protection of vi-
olated civil rights in civil proceedings should be considered effective in
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substantive terms. It is identified some ways to improve the effectiveness
of judicial procedural activities for the protection of rights of participants
in civil relations. It turns ratio discretionary powers of the court and the
plaintiff’s rights in the selection and application of a (proper) way to pro-
tect rights. It is justified conclusion that the court cannot satisfy the claim
and to apply specified by plaintiff in the lawsuit way to protect if this way
does not correspond with the nature of the disputed material relationship
of the parties, or a method does not lead to effective restoration of rights,
that will not lead to the ending of conflict, which became the subject of
legal proceedings.

Key words: justice, civil proceedings, effectiveness, ways of protec-
tion, civil rights, judicial protection, civil principles, principles of civil
procedure.

[MuTanHs, SKi CTOCYIOTBCS CYIOBOTO 3aXHMCTy LUBIIHHHX TMPaB, €
KIFOUOBUMH JJIs1 HAYKH IUBLUIBHOTO Ta LUBUIBHOTO MPOLECYaTbHOTO
paBa, a/pke e()eKTUBHICTD iX CyZOBOIO 3aXUCTY IOB’sI3aHa i3 HATEKHIM
BHUKOHAHHSIM CYJIOM 3aBJIaHb IIUBIJIBHOTO CYJIOYMHCTBA, 10 € KPUTEPIEM
OLIIHKH Horo edekTHBHOCTI. KpiM TOTO, SIK 3ayBasKy€ThCsI B IOPHIMYHIH
JiTeparypi, 3aXUCT HOPYLIEHOTO NpaBa K METa IIMBLILHOTO CyI0YHHCTBA
BUCTYTIA€ OAHUM 3arajJlbHUM 00’ €KTOM CHCTEMHM LIMBLUIBHUX MIPOLIECYallb-
HUX TPaABOBIJTHOCUH', a TOMY Ma€ yHiBepcallbHe 3HAUCHHS JIJIsl BChOTO
IUBIIBLHOTO CylounHCTBa. [Ipo akTyajabHICTH MOpYyIIEHOI HAMHU IMPO-
Onemu CBIIUMTH 1 11 IPAaKTUYHUN aCIIEKT, ajpKe, K BIJIOMO, 32 OCTaHHE
JECATUPIYYs TOYacTiIlaNIy BUIIAIKH YXBAJICHHS CyaMH PillIeHb PO Bi-
MOBY B IT030Bi 3 MOTHBIB 00paHHS (3a3HaUu€HHS B ITO30BHIH 3as1B1) MO3H-
BaueM HEMPaBWIBHOTO CMOCO0y 3aXUCTy HOro IMBUIBHUX IpaB, 3
MPHUBOJly YOTO HABITH BUpPOOJIEHA yCTaleHa CylIoBa MpakThuka Bepxos-
Horo Cyny Ykpainu?. A Ha piBHi [Tnenymy Bepxoaoro Cyny icHye
PO3’ICHEHH, 10 TiJBKH IIpaBa, CBOOOIN Ta 3aKOHHI IHTEpPEeCH YYaCHHUKIB
MPaBOBITHOCHH, SIKI BUHUKAIOTh 13 BU3HAYCHUX 3aKOHOM IIiJICTaB Ta
THIIMX IOPUANYHUX (PaKTIB, MiASATraroTh CyI0BOMY 3aXHCTY B Iependade-
HUI 3aKOHOM Ta/ab0 JIOrOBOPOM CIIOCi03.
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L{BiTBHO-TIPaBOBI Ta MPOIECYaTbHI aCTIEKTH 3aCTOCYBaHHS CIIOCO-
01B 3aXMCTY IUBLILHHUX MIPaB KPi3h NPH3MY €(DEKTHBHOCTI MPABOCY/IS B
[UBUIBHUX CIIPaBax PO3IVISLIAIM B CBOiX po0OTax Taki BUCHI-IPOIECya-
mictu, sk C.C. buukoBa, B.I. boopuk, C.B. Bacunwes, JI.E€. I'y3b,
K.B. I'ycapos, C.®. Jlemuenko, B.B. Komapos, B.A. Kpoiirop, 1I./1. Jlyc-
nenuk, FO.J1. [Tputuka, B.1. Teptummnikos, [.I1. Tumuenxo, C.5. Dypca,
ILI IlleBuyk, M.I. llItechan Ta in. Besnocepenuno npoGneMaM 3acToco-
BYBaHHS B IIUBIIBHOMY CYJJOUYMHCTBI CIIOCO0IB 3aXHCTY LMBUILHUX MPaB
TpucBsdeHi, 30kpema, podotu O.I1. Bepmmuina, M.M. Henamesa,
M.A. PoxkoBoi, A.I. SIpemu toio. I xoua npodnema eheKTUBHOCTI 3a-
CTOCYBaHHS clIOCO0IB 3aXMCTy IIMBIUIBHUX MPaB HE BiAPIZHIETHCS CBOEIO
HOBHU3HOIO, aJie BOHA MOCTIHHO epedyBae B MO 30py HAYKOBLIB, MPak-
TUKIB Ta CYIIiB, 1 y 3B’SI3KY 13 CBO€I0 BHHATKOBOIO aKTyaJbHICTIO Ta
CKJIaIHICTIO I1I€ TTOBHICTIO HE BUPIlIeHA. AJKe Hee(DEKTHBHICTD CIIOCO0Y
3axHCTy, 00paHOTr0O MO3UBaueM, HEMUHYYE CIIPUUHHSIE Hee(DEeKTUBHICTh
NpaBOCy/Jisl B IMBUIBHUX CIpaBaX, BUMarae BijJ IO3MBaya J0JATKOBHX
3YCHJIb 1 9acy ISl Tpea’ sIBIICHHS HOBOTO T030BY 3 iHIIHMM (''TIpaBHITb-
HUM'") CITOCOOOM 3aXHUCTY MOPYIISHOTO MpaBa abo K MOIIYKY IHIINX M-
XiB (SIK IPaBOBUX, TaK i HEMPABOBHX ) BUPIILICHHS TPABOBOTO KOH(MITIKTY.

Mu cipoOyemMo po3i0parucsi, B IKUX BUIAIKaX CYIOBHI 3aXHUCT M0-
PYILLIEHHX LMBUIBHUX IPaB B MOPSIKY LIUBUIBHOTO CyIOYMHCTBA CJIijl BBA-
xarh e(DEeKTHBHUM 3 MaTepiajbHO-TIPABOBOI TOYKH 30Dy, & TaKOK
CrpoOy€EMO OKPECIUTH JISSKI MIUISXH MiIBUIIIEHHS e()EKTUBHOCTI CY/I0BOT
npolecyaIbHOI AiSIIBHOCTI IOAO 3A1HCHEHHS 3aXHUCTY MIPaB YUYaCHUKIB
[IUBUTEHUX TIPABOBITHOCHH Ta 3’ SICYBaTH CIIiBBITHOIIECHHS TOBHOBAYKECHB
Cyay 1 IMCTIO3UTHBHHUX TIPaB MO3UBaya Mpu BUOOPI 1 3aCTOCYBaHHI TOTO
Y1 IHIIOTO (IPaBUIIBHOTO) CIIOCOOY 3aXUCTY, IO F CTaBUTh 38 METY Halla
CTaTTA.

Taxk, i3 BunHEHHAM (DaKTiB, IO BUKJINKAIOTh BUHUKHEHHS, 3MiHY 200
MIPUITMHEHHS [IUBLUIHHOTO TPABOBIIHOIIEHHS, @ TAKOXK SIK TUIBKH 0c00a
Jli3Hajacst ab0 MOBUHHA OyJia JI3HATUCS MPO MOPYIICHHS CBOTO IPaBa,
BUHHKAE Ha IMiZICTaBi OXOPOHHOI IPAaBO3aTHOCTI MPABOMOYHICTh OTPH-
MaTH 3aXHCT. 3 11 peaizamiero (3 mogadeto 10 CyIy IM030BHOI 3asSBH) TIPH
HAsBHOCTI BCIX MEPEIyMOB 1 3 TOTPUMaHHSAM YCTaHOBJICHHUX 3aKOHOM
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YMOB IIOB’sI3aHEe BUHUKHEHHS Cy0’€KTUBHOT'O IIPaBa Ha 3aXMCT 3 KOpec-
MOH/IYFOUUM HOMY 00O0B’SI3KOM KOHKPETHOTO CYIy*.

Sk BiJIOMO, BiJITIOBITHO JIO 3aKOHOJIABCTBA CY/I 3/IIHCHIOE 3aXHCT I10-
PYLICHUX LMBUIBHUX IIPAB Ta IHTEPECiB CIOCOOOM, BCTAHOBICHUM 3aK0-
HOM un foroBopom (cT. 16 I[K, cT. 4 LII1K), Tomy i 3acTocoBaHuii cyaom
cnoci0 3aXHuCcTy MOPYLIEHOTO MpaBa Ma€e OyTH e(heKTHBHUM. A BIATaK,
ONTUMANBHUN BUOIp 1 €eKTHBHE BUKOPUCTAHHS CIOCOOIB 3aXHCTY
CYIIOM J103BOJISITH Cyly BUKOHATH TMOCTaBJCHE Mepel HUM 3aBIaHHS.
AJpKe, BUXOJSUH 13 3aralibHUX 3aca/l i 3MIiCTy IUBITLHOTO TIPOIIECyallb-
HOTO 3aKOHOJIAaBCTBA, 3aBIAaHHSI 1 MeTa LHBUIBHOTO CYJOYHMHCTBA
(ct. 1 LIIK) appecoBani came cyay, a BiATaKk came OCTaHHii Mae 3a0e3-
neyuTy ix peamizauiro. Taky sk {yMKy cbOorozHi (paKTHUHO MiATPUMYIOTh
1 IpOBiAHI HayKOBIIi B c(hepi cyaoBOI BIaAM’.

Tomy st 3°siCyBaHHS TIOHSATTS CIIOCOOY 3aXHCTY IUBLIBHUX MpaB
MEPIIOYEPTOBUM € AOCTIKEHHS TOHATTS iX 3aXHCTy. SIK BBa)KalOTh
BYCHI-LIBUIICTH, OCHOBHA yBara Mpu 341l CHeHH] IPaBOBOTO 3aXHUCTY MO-
BHHHA OyTH 30Cepe/KeHa Ha caMOMy Cy0’ €KTUBHOMY ITpaBi, a TAKOXK Ha
HEJIOTOPKaHOCTI paBoNoOpsaKy. ToOTO y BUTIAIKY 3aCTOCYBaHHS 3aC001B
3aXHCTY OCHOBHHM € 000pOHa CaMOro IpaBa YIOBHOBaXeHOT 0co0u abo
(1) mpaBomnopsiaKy °.

B crnenianbHUX IOPUANYHUX IOCITIDKEHHSIX 3aXUCTOM BH3HAIOThH
BIUTMB Ha MIOpYyIIIeHe a00 OCTOpIoBaHe Cy0’€KTUBHE MPABO Y1 OXOPOHIO-
BaHMW 3aKOHOM 1HTEpEC, 110 3IHCHIOETHCS YIIOBHOB)KEHUMH Ha T€ FOpHC-
JUKLUIHHAMH OpraHaMy Ta OpraHaMyd BUKOHAHHS X pillleHb B TOPSAKY 1
crocobamu, repeadadeHuMH 3aKOHOM, 1110 3a0e3Medye IiITBepIKEHHS
(BM3HAHHS) OCIIOPIOBAHOTO a00 BIJHOBIICHHSA 1 3IHCHEHHS TIOPYIIEHOTO
IpaBa, a TAKOXK PeaIi3allifo OXOPOHIOBAHOTO 3aKOHOM 1HTEpecy .

ToOTo, crioci0 3axucTy mpaBa Mae yocoOmoBaTH B co01 my 6e3no-
cepedHio memy, 00 00CASHEeHHA SKOI npazHe cyb’€xm 3axucmy, BBa-
YKAIO4uH, 110 TAKUM YMHOM BiH TPUMTUHUTH MOPYIIEHHS (OCTIOPIOBAHHSA)
CBOIX IpaB Ta BiALIKOIY€ MOHECEH] BTPATH, 1110 BAHUKIIH Y 3B’SI3KY 3 I10-
pyLIeHHM Horo mpas?.

Crioci6 3axucTy MOXKHA OXapaKTepU3yBaTH sIK BU3HAUEHI MaTepiaib-
HUM TIPaBOM (3aKOHOM Y1 JJOTOBOPOM 200 BHUITIMBAIOTH 3 1X MOJIOKEHBD)



MIPUMYCOBI 3aXOI¥, CIIPSIMOBAHI Ha BiTHOBJICHHS MOPYIICHUX YW TIAT-
BEPKCHHSI OCIIOPIOBAHUX UM HEBU3HAHUX MPaB, IPUITUHEHHS 1X OPY-
IICHHS, KOMIICHCAI[II0 3aMo/lisTHOT MOTEPIIOMY IIKOAM, a00 K IHIII
3ax0H, 110 34aTHI JIIKBiyBaTH HECTIPHUATINBI HACTIAKHM AJISI MOTEPIi-
JIOTO 1 BIUTMBATH HA TIOPYIIHUKA.

3a IX NpU3HAYCHHSIM CIIOCOOM 3aXHCTYy MOXYTh BBAXKATHCS BH-
3HAYEHUM 3aKOHOM MEXaHi3MOM MaTepialbHO-IIPaBOBHX 3aCO01B 3iii-
CHEHHS OXOPOHU IMBLIBHUX IIPaB Ta iIHTEPECIB, IO MPUBOTUTHCS B JTIF0
3a pillIeHHSIM CyAy Y pasi iX MOPYIIeHHS 91 peajbHOi HeOe3MmeKH TaKkoro
NOpYUICHHS .

Sk 3a3nauac O.I1. BepuuHin, 1i il 6e3mocepeiHbo CpsIMOBaHi Ha
YCYHEHHS TIEPEIIKO]] Ha NIIAXY 3iHCHEHHS NPaB cy0’ €KTaMH, Ta IMOJILISIE
CIoCcOoOM 3aX¥CTy TpaB Ha 3aXOJM BiJIMOBITAIBFHOCTI 1 3aX0/IN 3aXHUCTY,
110 HE MOB’s3aHi 13 3aCTOCYBaHHIM BianoBinanbHocTi!?. M.A. PoxxkoBa
Npy [OMY BBaXKae, MO 1€ 3aX0JH, IO NpsSMO TepeadadeHi 3aKOHOM 3
METOIO PUTTMHEHHS OCITOPEHHS 200 MOPYIIEHHS CY0’ €KTUBHUX IHB1IIb-
HUX TpaB Ta (a00) YCYHEHHS HACTIKIB TAKOTO MOPYIICHHS ' .

Sk pa3 Ta MeTa, 3 KO0 MalOTh 3aCTOCOBYBATHCS CIIOCOOH 3aXHUCTY
UUBUIBHUX [IPaB, € THM BEKTOPOM, 110 BU3Ha4Ya€ e(hEeKTUBHICTB iX 3aCTO-
CyBaHHS, a BiATaK i e(h)eKTUBHICTH CYIOBOTO 3aXUCTY MpaB B LIOMY.
Otxe, e(heKTUBHICTh 3aXUCTY MOPYUICHUX IIUBUTHHUX MPaB, IO 3/IiH-
CHIOETBCS CYJIOM B MOPSAKY IUBITBHOTO CYJOYMHCTBA 0€3MOCEPETHBO
3aJICXKUTh Bijl €(EKTUBHOCTI CIIOCOOIB 3aXHUCTY, 3aCTOCOBYIOUH SIKi CYI
Ma€ BpaxoBYBaTH, Ha HaIll TIOTJIsII, TIPABOBY MMo3ullito KoHCTUTYIIIITHOTO
Cyny YkpaiHu, 3riHO 3 SIKOIO TPABOCY/IS 33 CBOEIO CYTTIO BUSHAETHCS
TaKUM JIMIIIE 32 YMOBH, 110 BOHO BIATIOBiTa€ BUMOTAM CIIPABEIITUBOCTI 1
3abe3nedye eeKTHBHE TIOHOBJICHHS B ITpaBax'2.

3 1IbOTO BHILIMBAE, IO CIIOCIO 3aXUCTY MpaBa, SKHii 3aCTOCOBYETHCS
CyZioM, Ma€ OyTH 3[JaTHUM peajbHO BiJHOBUTH 200 IHIIIMM Ji€BUM IS~
XOM 3aXMCTHTH MOpYIIeHEe MpaBo mo3uBada. Bepxosuuii Cyn Ykpainu B
[[bOMY aCIIEKTi B OJ(HIH 31 CIIpaB TAKOX 3a3HAYMB, 110 JIIAIIOBIIN BHUC-
HOBKY TIPO T€, IO TIOPYIIEHE MPaBO NO3MBAYa MIATAE CYJJOBOMY 3aXHU-
CTY, Cy/l TIOBUHEH BUPIIINTHA MTUTAHHS, YA MOXKE BOHO OyTH 3aXHUIICHE Y
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o0OpaHHil TO3UBaYeM CTOCiO 1 YU MOXKe yXBaJleHe CY/IOM pIillleHHs OyTH
BHUKOHAHO Y TIPUMYCOBOMY MOPSIIKY '3,

Sk cnymiHo 3a3Hauae AT SIpeMa, e(heKTUBHUN 3aXUCT IUBUIBHUX
[paB CylaMU CIIPHsI€ BiAZHOBJICHHIO MOPYLIEHOTO MpaBa Ta JIiKBigamii
IIKIJUTMBUX HACHIJIKIB MOpymIeHHs. B KiHIIeBOMYy pe3yibraTi e(heKTrB-
HUU 3aci0 MOBUHEH 3a0€3MEeYUTH MTOHOBIICHHS TOPYIIEHOTO TIpaBa, a y
pa3i HeMOXKIIMBOCTI TAKOTO MOHOBJICHHSI — FapaHTyBaTH 0CO01 MOXKJIH-
BiCTh OTPHMAaHHS HEIO BiAMOBITHOTO BiANIKOAYBaHH: 4,

3 BUKJIQJICHOTO BHIIE BUIUINBAE, IO e(heKTUBHUM Oyie TaKui CIio-
ci0 3axMCTy UMBIUIBLHOTO TpaBa, KU TpU3BeEe 10 MOTPIOHUX MaTepi-
aNbHO-TIPABOBUX PpE3yJbTATiB 1 HACHiJKiB, a TaKOX CTBOPHUTH
HaWOUIBIINN IOPUANYHUN e(EeKT I M03MBayva, SKOTO BiH OUYIKYE BiJ
3BepHEHHS J10 cyay. ToMy mpu mepeBipiii afeKBaTHOCTI 0OpaHOTO TTO3H-
BayeM criocoly 3aXKMCTy HaBITh MPOMOHYETHCSI BUXOANUTH 3 METH, SIKY T1e-
peciiaye mo3uBad, 3BepHYBLIMCH JI0 CYIy 3 BiIIOBIAHAM IT030BOM .

[pu nocnimpxenHi mpobiemu epeKTHBHOCTI 3aCTOCYBaHHS CIIOCO0IB
3aXUCTY IUBLIBHHUX MPAaB HEMOXKHA 3aIUIIATH 11032 YBAror CIiBBiTHO-
IIEHHS MTHUCIIO3UTHBHOTO IpaBa Mo3uBavda Ha BUOIp CIIOCOOY 3aXHCTY
CBOTO TIpaBa i3 IpaBOCYIHUMH TOBHOBKEHHSIMH CyJy BU3HA4YaTH Tpa-
BIWJIBHHUI CIIOCIO 3aXUCTy. AJDKE 1€ OB sI3aH0 HE JIMILE i3 MPoOIeMoro
e(heKTUBHOCTI CY/IOBOTO 3aXMCTY MOPYIIEHUX TpaB MO3KMBava, a i 3 mpa-
BWJILHIM BH3HAYECHHSM TPEIMETY JIOKa3yBaHHs, OCKLUIBKU Pi3Hi cr1ocoOn
3aXUCTy IpaBa nepeadavaroTh pi3Hi 00CTaBUHU, IO IMiJISITAI0Th JJOKA-
3yBaHHIO JUIS iX 3aCTOCYBaHHS, a BiATaK W pi3HUMH OyAyTb IOPHIMYHI
(hakTH, 3 IKUX BUHUKATHUMYTH I1i 0OCTaBUHH.

Bomnouac, me nopeBosmroriiinuii mpomecyarict €.B. BackkoBchbKuit
3ayBa)kKyBaB, 1110 TI03MBau HE 3000B’sI3aHUI BKa3yBaTH Cyly IOpHIHYHI
HOPMH, TIO MiATBEPIKYIOTh Horo Bumory. Cyz caM 3000B’s13aHUH 3HATH
X 13aCTOCOBYBATH Ti, SIKi MIIXOAATH JIO TAHOTO BHUITAAKY, X04a O T031Bad
30BCIM Ha HUX HE MOCNIaBcs a00 BKa3aB HOPMH, SIKi HE CTOCYIOTBCS CIIip-
Horo BumnaKky'®. Take nmpolecyaibHe PeryJtoBaHHs B IUBUTLHOMY CYIIO-
YUHCTBI 30epira€Tbcs i 10 CbOTO/HI.

HagiTs Ha piBHI mocranoBu [lnerymy Bepxosroro Cyny Ykpainu
3aKpITUICHO, IO CYHI MOBHHEH CAMOCTIHHO (HE3aJeKHO BiJ OakaHHS
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CTOPiH) BHU3HAYHUTH, 30KpeMa: XapakTep CIIPHUX MPaBOBITHOCHH I
3MICT MPaBOBOi BUMOTH; MaTepiaJbHUN 3aKOH, SIKHW PETyJo€e CHipHi
npaBoBigHOCHHU !

BumeBukianeHe 103BOIISE MiJICYMYBAaTH, 110 CYJl Ma€ 3’sICOByBaTH
JUHCHI MPUYUHI BUHUKHEHHS CIIOPY 1 MPUYUHY 3BepHEHHS TI03UBaYa 10
Cydy 3 BIIMOBITHAM TI030BOM, a/)KE€ CaMe BiJl IIbOTO 3aJICKUTh BU3HA-
YEeHHS 3aiHTEPECOBAHOCTI [T03MBaYa OTPUMATH CYJOBUHN 3aXHUCT, @ TAKOK
CHoCi0, SIKKI B CHIPHUX MPABOBITHOCHHAX 3/1aTCH 32JI0BOJILHUTA BUMOTH
mo3uBayva, To0To Oyzne e(heKTUBHUM.

3BICHO 3K, IO3MBAaY MAa€ 3a3HAYaTH B CBOIM ITO30BHIH 3asB1 3MICT I10-
30BHUX BUMOT, IPOTE 1€ JIJIsI CY/Iy HE MOBUHHO OyTH BUPIIIAIBHUAM, SIKIIIO
CyJ Jififie BUCHOBKY, 1110 32 KOHKPETHUX OOCTAaBHH CIIPaBH yCYHYTH Tpa-
BOBUH CITip 1 3aXUCTUTH TOPYIIEHI MTpaBa Mo3uBadya MOXKIIMBO JIUIIE B
1HIUH crocio, mepeadadeHuit 3aKOHOM YU JOTOBOPOM, aKe IhOTO BiJl
Cy/ly BUMara€e BU3HauCHa I[UBUIBHUM IPOIECYaTbHIUM 3aKOHOJIABCTBOM
MeTa IUBUTLHOTO CY/IOYMHCTBA.

B npomy acmexTi Mu moropKkyeMock 3 MipkyBanHsMu M.M. Hena-
1IEBa, 110 CY/1 ((aKTHUHO HAUIAETHCS HE PABOM, a 000B’SI3KOM TIiJT CTpa-
XOM CKaCyBaHHS PIlIICHHS BUILECTOSIIION IHCTAHIIIEIO JIISTH B IHTEpecax
no3uBava. Cyans 30008’ s13aHUI yCyBaTH IOMWJIKH YU MTPOTAIINHU, J0-
MyIICeH] T03uBaYeM pu GOPMYITIOBaHHI 1MO30BY'S.

Sk cupaBemnmBo 3ayBaxuia JK.H. Mamryrina, ocoba, mpaBo sikoi
NOPYIIEHO 200 OCIIOPEHO 1HIIOK 0CO00I0, BIPaBi BUMArarH Bij cyay 3a-
XUCTY, a Cy/ 3000B’s3aHUH 3aXHCTHTH NpaBo. JlepxkaBa B 0co0i cymy
YIOBHOBa)KE€HA Ha 3aCTOCYBaHHS MPABOBITHOBIIOBAIFHUX 1 IITPapHUX
CaHKIIIA MO0 0COOM, SKa BUMHMIIA TMPABOIMOPYIICHHS, a OCTaHHS
3000B’s13aHa 3a3HaTH puUMyc'?.

Haounum migTBeppKeHHSIM 1IbOMY MIPKYBaHHIO € TIOCTaHOBa Bep-
xoBHOTO Cyny Ykpainu Bin 21 tpaBast 2012 poxy y cipasi Ne 6-20mcll,
B sKiif BepxoBuuii Cyn He IOTOANBCA 3 MPAKTHKOIO CYIB, SKi BIIMOB-
JISFOTh Y TI030B1 y 3B’SI3KY 3 THUM, IO M103WBay, 3BEPTAOUUCH JIO CYILY,
o0paB croci0 3aXUCTy, HE BCTAHOBIICHUI 3aKOHOM a00 JOTOBOPOM JUJIst
3aXHCTy TIpaBa YH iHTEpecy, M0 TMOopyIieHe, HeBH3HaHEe abo OcCIo-
prO€ThCsl. Y TakuX BUIajKax, Ha TyMKy BepxoBHoro Cymy, ciiij BUXO-
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JUTH 13 3araJIbHUX 3acajl 3aXUCTY TpaB, cBOOOII Ta iHTepeciB, BU3HAYE-
Hux Koncrurymiero Ykpainu, KoHBeHIri€ro mpo 3aXucT Mpas JIOAUHH 1
OCHOBOIIOJIOKHUX CBOOOIC.

Taka mosuuis BepxoBHoro Cyny ¢akTHuHO O3Ha4ae 3a00pOHY
CyZaM BiZIMOBJISITH B TI030Bi 4epe3 I0pUANYHY HeoOi3HaHICTh (Oe3rpa-
MOTHICTB) IT03MBaya MPU BUOOPI HUM HETIPABIIILHOTO CIIOCO0Y 3aXUCTY
3a HasiBHOCTI JJOCTOBIPHO MiATBEPAKEHOTO Yy CY/IOBOMY 3acilaHHi (aKTy
MOPYIICHHs HOTO MBIIBHUX MPaB.

Bapro 3ayBaxkuTH, 1110 000B’ 30K BU3HAYEHHS MTPABUIHLHOTO CIIO-
co0y 3aXHMCTy MpaBa Ma€ MOKIAJAaTUCS caMe Ha CyJ, BUIUINBAE TAKOXK
13 BU3HAUEHHS MOHATTS (OPMHU 3aXUCTY?!, OCKIJILKK caMe CyJ 3aCTOCO-
BY€ BiJITIOBiTHI HOPMU NpaBa i MpH yXBaJCHHI PillICHHs BU3HAYAE CIIO-
ci6 3axmcry. Okpemi HayKOBIII TaKOX pOOISATH BUCHOBOK, IO BHOIp
croco0y 3aXHCTy € BUKIIIOYHOIO KOMIIETEHIIEI0 Cyy HE3alIeKHO BiJ
BOJII TI03MBaua, OCKUIBKY CIIOCIO 3aXUCTy nepeadayeHuii HOPMOK Ma-
TepiaJbHOro MpaBa, MpaBUIbHE 3aCTOCYBaHHA 5KOI € 00O0B’S3KOM
cyny?2. B 1ipboMy acriekTi HeoOXiIHO TaKoX MPUETHATUCS 10 AYMKH
OKPEMHX BUCHUX-TIPOIIECYATICTIB, sIKI CJIYIIIHO 3ayBaXKylOTh, 1110 Tpeda
He JIMILE PO3IVIsIaTH CIpaBy, ajle i 3HAUTH 3aKOHHHH IIJISIX BUPILICHHS
KOH(IIIKTY, IKHIA BiJIIIOBiIaTUME 1HTEpecaM CTOPiH?3, ajpke came Cyi,
SKi € IOPUCTaMH 1 JIFOTh IMEHeM YKpalHu SK HOcCii CyJoBOi BIajau,
MaroTh CTBOPUTH IPOMasTHAM BC1 YMOBH IIIOJI0 peai3allii HUMU rpaBa
Ha CTpaBeJIUBUI CyIOBUI PO3MIsA Ta e)EKTUBHUIN CYIOBHI 3aXHCT.

Buxozasun 3 BUIIEBUKIAIEHOTO, @ TAKOXK BPAXOBYIOUH JTUCIIO3H-
THBHI i 3MarayibHi 3aca/ii IIUBITLHOTO CYIOYNHCTBA, MU BBAKa€MO, TII0
CYIl He MOXKE 33/IOBOJILHUTH TI030B 1 3aCTOCYBAaTH BKa3aHUI MO3UBAYEM
B MO30BHIH 3asB1 CIOCIO 3aXMCTY, SKIIO TAKUH CIOCIO HE BiJMNOBIIAE
XapakTepy CHipHUX MaTepiaJbHUX MPABOBIIHOCHH CTOPiH, 200 K TaKui
crioci0 He mpu3Bene 10 "eeKTUBHOTO BiTHOBICHHS B MpaBax'", TOOTO
HE TIpU3BEAC M0 NMPUITMHEHHS KOH(IIKTHOI CUTYyaIIii, 0 cTana mpe-
METOM CYJOBOTO PO3TIISLY.

1. Kypc nuBinpHOTO TIpomecy : minpyuynuk / B. B. Komapos, B. A.
biryn, B. B. bapankona Ta iH. ; 3a pea. B. B. Komaposa. — X. : IIpago,
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Koroed Sergiy, Krzysztof Alina. Civil and procedural principles
of applying methods of protection of civil rights: problem of the ef-
fectiveness of judicial protection

Although the issue of the effectiveness of methods of protection of
civil rights is no different for its novelty, but it is always in sight of aca-
demics, practitioners and judges, and due to its exceptional urgency and
complexity has not been fully resolved. After all ineffectiveness of
method of protection chosen by the plaintiff, inevitably entails ineffi-
ciency of justice in civil cases, requires from plaintiff additional time and
effort for filing a new claim with another ("right") way to protect the vi-
olated right or finding other ways (both legal and illegal) of resolution
of legal conflict.

In that regard, in article it is revealed the question in which cases ju-
dicial protection of violated civil rights in civil proceedings should be
considered as effective in material terms, and outlines some of the ways
to improve judicial procedural activities for the protection of rights of
members of civil legal relations and is determined discretionary powers
of the court and it is determined correlation of authorities of the court
and discretionary rights of plaintiff's in the selection and application of
a (correct) way of protection.

Under the law court protects violated civil rights and interests in a
way determined by law or by contract (Art. 16 CC, Art. 4 CPC), that is
why the method of protection of rights applied by the court must be ef-
fective. Hence, the optimal choice and effective application of methods
of protection by the court will allow the court to execute its task. That is,
way of protection of the right has to embody that direct goal, to achieve
which subject of protection strives, believing that in this way it will stop
violation (contestation) their rights and will compensate the losses in-
curred in connection with the violation of his rights.

A method for protecting authors described as defined by material
law (law or contract or arising from its provisions) coercive measures to
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restore the violated or confirm contested or unrecognized rights, cease
their violations, compensation caused to the victim for damage or other
measures that can eliminate adverse consequences for the victim and af-
fect the offender. Method protection law applicable court must be able
to actually restore or other effective means to protect the violated right
of the plaintiff.

It is justified that effective can the way of protecting of civil rights
which will lead to the desired material results and consequences, as well
as will create the greatest legal effect for the plaintiff which he expects
from appealing to the court. Therefore, when checking the adequacy of
the chosen by plaintiff method of protection it is even offered to proceed
from the objective pursued by the plaintiff by applying to court with the
appropriate claim.

It is justified that the plaintiff must indicate in their lawsuit content
of the claim, but it should not be deciding for the court if the court finds
that the particular circumstances of the case and to remove legal dispute
and defend the violated rights of the plaintiff may only be possible in
other ways provided by law or agreement, after all it is required from
court by purpose of civil proceedings in civil procedural legislation.

Based on the above, and given discretionary and competitive prin-
ciples of civil proceedings, it is concluded that the court cannot satisfy
the claim and apply specified by plaintiff in the lawsuit way of protection
if this method does not correspond to the nature of the disputed material
relationship of the parties, or a method does not lead to "effective restora-
tion of rights", that is, it will not lead to the cessation of the conflict sit-
uation that has become the subject of litigation.

Key words: justice, civil proceedings, effectiveness, ways of pro-
tection, civil rights, judicial protection, civil principles, principles of civil
procedure.



