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NPOBNEMU AOTPUMAHHS MPUHLMNIB
CYAOBO-ECKMNEPTHOI AIANBHOCTI M YAC
NPOBEAEHHSA EKCNEPTU3WN Y KPUMIHATIbHOMY
NPOBADXEHHI, AKE MICTUTb
LOEPXABHY TAEMHULIIO

IIposedeno ananiz dompumanus npuHYUNie cyo008o-excnepmmuoi di-
SUILHOCMI NiO 4ac NPOGeOeH s: eKChepmusu y KPUMIHATIbHOMY NPO6A0-
JICEHHI, sAKe  MICmMumb  0epICAGHY  MAEMHUYIO,  OOCIIONCEHO
KOMNEMEeHMHUICTIb OePACABHO20 eKCnepma 3 NUMAHb MAEMHUYDL, 8UPOD-
JIEHO NPONO3UYIL OO0 3aNpPOBAONCEHHS CUCTEeMU NIO20MOBKY Md ame-
cmayii excnepmis, YNOGHOBANCEHUX HA CAMOCMIUHE NPOBEOEHHSL MAKUX
excnepmus.

Knrouosi crosa: oepoicasna maemnuysi, cyoosa excnepmusa, oep-
JHCABHUTLL eKCNEPM 3 NUMAHbL MAEMHUYb, KOMINEMEHMHICMb 0EPAHCABHO20
excnepma, npUHYUN 6epughiKo8aHoCHi.

© CEMEHIOK Onexcanodp [eopeitiosuy — KaHAWIAT IOPUANYHUX HAYK, 3aCTYTI-
HUK HavallbHUKa YiipaBiiHHsa CiyxOu 6e3nekn Ykpainu
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Cementok A. I. IIpodaemMsbl co0I01eHAs] TPUHIMIIOB Cy1e0HO-
IKCNEPTHOI 1eATeJILHOCTH BO BpeMsi IPOBe/IeHUS IKCIIEPTH3 B yIo-
JIOBHOM NPOM3BO/ICTBE, COJAEP:KANIEM IOCYIapCTBEHHYIO TalHY

IIposeden ananuz cobaro0enuss NPUHYUNO8 cy0edOHo-IKCnepmHoul
0esmenbHOCMU 80 8peMsl NPOBEOEHUs. IKCNEPMU3LL 8 Y2OI08HOM NpPO-
u3800cmee, KOmopoe co0epicum 20Cy0apCmeeHHy0 MalHy,; ucciedo-
6aHa KOMNEMeHMHOCMb 20CYOAPCMBEHHO20 IKCnepma no 80NPOCam
maiinel; pazpabomarnvl nPeododcenUs No 66e0eHUI0 CUCIEMbL NOO20-
MOBKU U AMmecmayuu SKCNepmos, YROTHOMOYEHHbIX HA CAMOCIOSMeb-
HOe NpogedeHUe MaKux IKCnepmus3.

Knrwouesvie cnosa: cocyoapcmeennas matina, cyoeonas sKcnep-
mu3a, 20cy0apcmeennblil IKCnepm no 60Npocam maiinsl, NPUHYUN 6epu-
Quxayuu.

Semenyuk Oleksandr. Problems of compliance with the princi-
ples of forensic-expert activity during the examination in criminal
proceeding, which contains the state secret

This article analyzes the compliance with the principles of forensic-
expert activity during the examination in criminal proceeding, which
contains the state secret, proves that the competence of the state expert
on secret matters should not be determined by ex officio, but should be
ensured by the system of training and certification for the right to an in-
dependent forensic examination.

Key words: state secret, forensic examination, the state expert on
secret matters, the competence of the state expert on secret matters, prin-
ciple of verification.

3MiIIHEHHS 3aKOHHOCTI Ta TIPaBOMOPSIIKY € OTHIEIO 3 MEPILIOYEProBUX
3aj1a4 AeprKaBu, BUPILLIECHHS sIKOT ToTpeOye He TUTBKH MOCTIHHOT Ta aKTHB-
HOI TiSUTBHOCTI CITYUX OPTaHiB, TPOKYPOPCHKOTO HATIISATY Ta Cymy, ajie i
aKTUBHOTO (DYHKIIOHYBaHHS IHCTUTYTY CyAOBOi €KCIIEPTH3H, OCKIITBKI
BHUCHOBOK €KCIIEpTa — OJJMH 13 HAHBaXKITUBIIIKMX 3aCO0IB TOKa3yBaHHS PU
PO3CITiIyBaHHI 37I04MHIB Ta CYA0BOMY PO3IVIAIl KPUMIHAIBHUX Ta UBIIb-
HUX (TOCTIONAPCHKHX) CIIPaB ..
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PevoBi moka3u Ta eKCIepTHI AOCTIHKEHHS € HAHO1IBIIT IEPCITEKTHB-
HUMHU I 3a0e3neueHHs 00’ €KTUBHOCTI IIPOIIeCy T0Ka3yBaHHsA. bymyun
HE 3JJaTHUMHU JI0 CBIJIOMOi OpeXHi Ta He 3al[IKaBJICHUMH y Pe3yJibTarax
CHpaBH, L «HIMI y4YaCHUKH NIPOILECY — PEUOBi IOKa3u, — 3a3HAYaB
M. JIyXOBCHKHIA, — IIPOMOBJISIFOTH YACTO KPAIIE 3 YHCIICHHUX CBiIKiB» .,

AHaJti3 cydacHO1 Cy/I0OBO-CJII/T901 MPAKTUKHU CBIAYUTH PO 3HAYHI Op-
raHi3aiiiHi Ta MeTOJMYHI TPYIHOIII, 3 SIKUMH CTUKAEThCS CIIi4nii a00
1HIL yYaCHUKH KPUMIHAIBHOTO IPOBAIKEHHS, ITi/1 Yac MPU3HAYeHHS a00
BUKOPHUCTAHHS PE3YNBTATIB CyAOBUX €KCIIEPTU3 Y KPUMiHAILHOMY IIPO-
BaJKCHHI, SKE MICTHTh JepKaBHY TaeMHUITI0. KokHa Taka excrepTusa
BUMArae Bij 0coow, 1110 ii iHiIiroBa1a, BUPILICHHS YMUCEIbHUX Ta CKIIaJI-
HUX 3aJ1a4: BU3HAYCHHS €KCIIePTa, MiJIrOTOBKA 00’ €KTa JIS TOCIPKSHHS,
a ITicJIsi OTPUMAaHHS BUCHOBKY €KCTIepTa — MOTO OIliHKa Ta BUKOPUCTAHHS
MIPH PO3CIiAyBaHHI 3II0UHHY.

[IpobGnemam Cy10BOi €KCIIEPTHU3U MPUCBITHIN CBOI HAYKOBI Ta Me-
TOJIMYHI Mpalli Taki BiTYM3HAHI Haykosili, sK: I1. binenuyk, T. Karkosa,
M. Kypxo, E. Makapenko, O. Heromuenko, B. Ilocrika, M. Cerai,
C. Craxiscbkuii, B. Ctpimxa, B. Teprumauk, B. [emiteko, M. lep-
0OakoBCHKMM Ta 1HII. BomHoyac 3a MexaMy [UX AOCHIKEHb 3aJIU-
IIAIOThCS TMHUTAHHS TPOBEJCHHS EKCIEPTU3H Y KPUMIHAIBHOMY
MPOBAKEHHI, K€ MICTHTh JIepKaBHY TAEMHHIIIO.

OCKIJIbKHM eKCTIepTH3a € MPAaBOBUM 1IHCTUTYTOM, BOHA IIOBUHHA BiJl-
MOBiJaTH MPUHIIMIIAM 1 HOpMaM SIK 3arajbHOI CHCTEMH MpaBa, TakK i Kpu-
MiHaJIpHOTO TIporecy. BinmosigHo mo crarti 3 3akony Ykpainu «llpo
CY/IOBY €KCIEPTH3Y», CYIOBO-EKCIIEpTHA JisSIIBHICTh 3IHCHIOETHCA HA
MIPUHITUTIAX 3aKOHHOCTI 1 HE3aJIeKHOCT1, 00’ EKTUBHOCTI Ta TOBHOTH JI0-
CITiDKEHHS.

[IpakTukor BUPOOIEHO I1I€ PSJl MPUHITUITIB MMPOBEIECHHS CYJOBHX
eKCIIepPTH3: KOMIIETEHTHICTh CYIOBOTO €KCIepTa, B3aEMOIig Cy0’ €KTiB
CY/IOBO-CKCIIEPTHOI AISUILHOCTI, JOTPUMAaHHS OS3IEKH 1 IpaB 0COOH i
4ac MPOBEJICHHS SKIIEPTHOTO JOCIIPKEHHS. Y CUCTeMI Oy/Ib-sIKOT ITij[3a-
KOHHOI JIisSTTbHOCTI HE MOKe OyTH €KCIIEpPTHUX MPOLENyp, BIIbHUX Bif
MIPaBOBOI perIaMeHTaIlil a00 TakuX, 0 Cymepedars JFYNM TPUHIHIIAM
1 HOpMaM.
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3rifiHo 3 KPUMIHATEHIM TIPOIIECYaIbHUM 3aKOHO/IaBCTBOM YKpaiHU
eKCIIepTU3a MPU3HAYAETHCS, KOJIU JJIsi BUPIIICHHS IEBHUX MTUTAHb MPH
MPOBaJPKEHHI y CIIpaBi MOTPIOHI HAYKOBI, TEXHIYHI 200 1HIII CrIemiaabHi
3HaHHA. [[0 crneniasbHUX 3HaHb HalleXKarh Oy/b-sSKi 3HAHHS Ta BMIHHS
00’ €EKTHBHOTO XapaKTepy, OTPUMaHi BHACTIOK TPo]eciiHOT M IroTOBKH,
HayKOBOI JiSUTBHOCTI, TOCBITY MPaKTHYHOI POOOTH, KOTPi BiJOBIIAIOTh
Cy4yaCHOMY HAayKOBOMY I MpaKTUYHOMY piBHIO. CaMe Taki 3HaHHS He-
00XiJHI PH PO3CIIiAyBaHHI KPUMiHAJIBHUX CTIpaB 3a ctartsimu 111, 114,
328, 329 Ta 422 KpuminansHoro koxekcy Ykpainu* mis Bupimenss mi-
TaHHS [[0/I0 HASBHOCTI UM BIICYTHOCTI Y PO3ToJIoNieHil iH(opMarrii abo
BTpaueHHUX MarepialbHUX HOCISAX iH(opMalii BiloMOCTeH, 1110 CTaHOB-
JSITH ACPIKaBHY TAEMHHIIIO.

BiamoBigHo 10 BUMOT YacTUHU mepinoi ctarTi 518 KpuminaasHOTO
MIPOIIECYyaTbHOTO KOAEKCY YKpaiHU IMiArOTOBKA BUCHOBKY OO 3aBIAHO1
HallloHaJbHIH Oe3mnerni YKpaiHu MIKOAH Y pa3i pO3roJIOMIEHHS CEKPETHOT
iHpopMalii un1 BTpaTH ii MaTepialbHUX HOCIIB 31IHCHIOIOTHCS AeprKaB-
HUMH eKCIIepTaMH 3 MHTaHb TAEMHUIL . Ileperik mocagoBux ocib, Ha
SKHX TIOKJIQIAETHCSI BAKOHAHHS (DYHKIIIH JIepyKaBHOTO eKCIiepTa 3 MUTaHb
TaeEMHWUIIb, 3aTBepkeHO Yka3om [Ipesuaenra Ykpainu Bix 01.12.2009
987/2009°. Ha nanmii wac ui dyHKIii moknagaroThes Ha 164 mocanosi
ocobu. [lepeBakHO 1€ KEPIBHUKU MiHICTEPCTB, IEHTPAIBHUX OpPTraHiB
BHKOHABYOI BJIAJU Ta iX 3aCTYIMHUKUA. BUXOMSIUM 3 TOJIOKEHD JiF0Y0TO
3aKOHOJIaBCTBA, BCI Ii BUCOKOIIOCAJIOBII alpiopi BBAXKAKOTHCS HOCISIMU
HAyKOBHX, TEXHIYHUX 200 IHIIUX CIIEIiaIbHUX 3HAHb y cepi OXOPOHU
nepxaBHOi TaeMHUII. [IpoTe, K 3acBigumia MpaKkTHKa, BU3HAYAIEHUM
KpUTEpieM MPH MPU3HAYEHH] 0Ci0 Ha TaKi MOCay € HAABHICTb y HUX HE
CTUTBKH (haxOBUX, SIK YIPaBIiHCHKUX 3A10HOCTEH Ta HABUUOK, aKTUBHA
rpoMajisiHChKa Mmo3uLis abo napriiiHa npuHanexHicTb. Oxpemi nmocany,
Ha sIKi MMOKJIa/IeHo (YHKIIIT Aep>KaBHUX €KCIIEPTiB 3 MUTaHb TAEMHUIb, €
TIOJTITHYHUMU 32 CBOEIO CYTHICTIO.

TakuM 4rHOM, Y OUTBIIIOCTI Jep)KaBHUX EKCIEPTiB 3 MUTaHb TAEM-
HUIIb BiZICYTHI HEOOXiJHI crieniaibHi 3HaHHA Y cepi OXOPOHH JeprKaB-
HOi TAEMHUIN Ta JOCBIA (HAaBUYKH), HEOOXIAHI I TPOBEIACHHS
EKCTIepTH3H Y 3a3HaueHiil cepi, YuM MOPYUIYEThCS TAKUH BAKIUBHUIHA
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MIPUHIIUT CYTOBO-€KCIIEPTHOI isITFHOCTI, IK KOMIIETEHTHICTh EKCIIepTa.
Lle BUKITIOYa€ MOXKIIMBICT OTPUMAHHS JOCTOBIPHUX, HAYKOBO OOTPYH-
TOBaHUX BIJIMOBIICH HA MOCTABJICHI EKCIIEPTY 3allUTaHHSI.

Crizt 3a3Ha4UTH, 1O TSI 3a0€3IeUeHHS TisUTbHOCTI IEPKABHOTO eKC-
nepra 3 MUTaHb TAEMHHIIb Ta CIIPUSHHS BUKOHAHHIO TTOKJIAJICHUX Ha
HBOTO (YHKIIH y cepi OXOpOHH JepiKaBHOI TAEMHUIII 3a HOTO pillleH-
HSIM, BIIMOBIHO J10 moyioskeHb myHKTY 121 [opsiaky opranizariii ta 3a-
Oe3neyeHHs] PeKUMY CEKPETHOCTI B JEP)KaBHHUX OpraHax, OopraHax
MICIIEBOTO CaMOBpSyBaHHS, Ha MIANPUEMCTBAX, B yCTAHOBAaX 1 OpTaHi-
3amisx, 3aTBepuKeHoro nocranooto Kabinety MinicTpiB Ykpainu Bia
18 rpyams 2013 p. Ne 939 (nani — Iopsaok)’, MOKYTh YTBOPIOBATHCS
EKCIIepPTHI KOMICii IpHu JIepKaBHOMY €KCIIEpTi 3 MUTaHb TAEMHUIIb, 10
3aBAaHb SKUX, KPIM IHITOTO, HAJCKHUTH ITiATOTOBKA IIPOITO3HIINH 010
HasIBHOCTI UM BIJICYTHOCTI Y MaTepiaJibHUX HOCIsX iH(popMaIii BiJIoMO-
CTEH, II0 CTAHOBIIATH ACPIKABHY TAEMHHIIIO.

V Takux BUMagKax AepXKaBHUH €KCIIepT 3 MUTaHb TAEMHULb 3aTBEPA-
JKY€ TIPOEKT BIUCHOBKY, ITiITOTOBIIEHNH 1i€t0 KoMiciero. OfHaK, Ha BiAMIHY
BiJI Aep’KaBHUX €KCIIEPTIB, ITi/T Yac TPOBEACHHS CYIOBOI EKCIIEPTH3H WICHN
KOMICIT He MOTepeKAI0ThCs PO 3aBiJJOMO HEIIPABIUBHI BUCHOBOK Ta BiJI-
MOBY 0€3 MOBKHUX NPUYMH BiJl BUKOHAHHS MOKJIAICHUX HA HUX 000B 513~
kiB. ToMy Tpu TIpOBEeNEHHI EKCIEPTH3M B paMKax KPHUMiHAIBHOTO
npoBauKeHHs iependadena [lopsakom mporienypa HaJJaHHsS BUCHOBKY Ta
BI/INOBIJICH HA TIOCTABJICHI EKCIIEPTY MMUTAHHS CyliepeunTs KpumiHaisHOMY
NPOLIECYaIBbHOMY KOAEKCY YKpaiHH, TaK SIK €KCIIEPT, BIATIOBIHO A0 YACTUHU
3 crarti 101 KIIK Ykpainu, Mae 1aBaTti BHCHOBOK BiJl CBOTO iMEHi Ta Hece
3a HBOTO MIePCOHAITBHY BiIOBiTANBHICTES,

lle omna mpobiema, sika MoCcTae nepe OUIBIIICTIO YYaCHUKIB KpUMi-
HaJIbHOTO NPOBA/KEHHS, — LI BUPILICHHS MUTAHHsI, IKUM came Jiep)KaB-
HUN eKCTepT 3 NHUTaHb TA€MHHIb YIMOBHOBR)XEHWH Ha TMPOBEICHHS
EKCIIePTU3H.

3arabHOIEPKAaBHOTO MEPETiKY TOBHOBaKEHB JIEPIKABHUX €KCIIep-
TiB 3 IUTaHb TAEMHHLb HE iICHY€, TOMY 3’ICyBaTH cepy X KOMIETEeHIi1
MOYKHA JIHIIIE [IUITXOM aHaIi3y HOPMaTHBHO-TIPABOBUX aKTiB Ta IMIOCAJ0-
BUX IHCTPYKIIiH, SKi BU3HAYAIOTH cepy iX AISITBHOCTI 3TiHO 13 3aiiMa-
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HOIO TI0CaI0K0. AJle IIi TI0Ca 0Bl IHCTPYKIIil, SIK TIPaBUIIO, MAIOTh TPUQ
oOmeskeHHs nocTymy «/ s cimyx0oBoro kopucTyBanH. Lle mpu3BoanTh
710 TOTO, IO MOIIYK MOTPIOHOTO eKcrepTa NepeTBOPIOETHCS Ha Oararo-
MiCsIYHE JTUCTYBaHHA 3 MiHICTEPCTBAMH Ta BiIOMCTBaMH, 1110 HErAaTHBHO
BIUIMBA€E HA OIIEPATUBHICTH TaKOI EKCIEPTU3H.

Hactynmanii npuHONN, KU TOPYIIYyEThCS MPHU MPU3HAYEHH] X
eKCIIepTH3, 11e He3aJIeXKHICTh CYJOBOro excrepra. Llel nmpuHimm 3a0e3-
MEYY€EThCS CTBOPEHHSAM TaKUX YMOB HOTO AiSIIBHOCTI, 3a SIKUX BHYTpI-
LIHE NIEPEKOHAHHS eKCIepTa 11010 BUCHOBKIB ()OPMYETHCS BUKJIIOUHO
Ha MJICTaBl OTPUMAHUX y Pe3yJabTaTl TOCHTIKeHHS (PaKTHUYHUX TAHUX
3a BiICYTHOCTI OyIb-SKUX NPSMHUX a00 HEMPSIMUX CTOPOHHIX BILIUBIB.
He3zanexHicts, sk 3a3Ha4ae M. LllepOakoBChKHIA, TapaHTYEThCS MIPOLIE-
CyaJIbHUM IIOPSIIKOM BUOOPY €KCIEePTa, HEMPUITY CTUMICTIO ITOTIEPEIHbOT
y4acTi eKcrepTa y MpaBoBii, yIIpaBIiHCHKIiH a00 1HIIIH AisSUTEHOCTI MO0
npeaMeTa eKCIIepTH3H, HENPUITYCTHMOCTI MpsiMOT 200 HEeNpsIMOi CITyX-
00Boi 200 iHII0T HOPMH 3aJIEKHOCTI eKCIIepTa Bl 0COOM UM OpraHis, 3a-
1iKaBJIEHHNX Y TIEBHUX PE3y/IbTaTax CHpaBd TOIIO .

BonHodac crmiBCTaBICHHS 3a3HAYEHUX TapaHTIH 13 3aKpPIMIICHOIO
KpuMiHanbHUM MpoliecyalbHUM KOAEKCOM YKpaiHU MpoLeryporo mpu-
3HAYEHHS EKCIIEPTH3 Ha MIPEAMET HAassBHOCTI B PO3roJIoLIeHii iHdopmarii
a0o0 BTpadyeHUX 11 MaTepiadIbHUX HOCISIX BIJIOMOCTEH, IO CTAHOBIATH
Jiep KaBHY TAEMHHIIIO, CBITYMTH PO HEMOXKIIMBICTB X JoTpuManHs. e
TIOB’A3aHO 3 TUM, 0 YHOpMoBaHuii myrkToM 120 Iopsaxy'? posmomin
cdep MOBHOBAXKEHB JIEP)KaBHUX EKCIEPTiB 3 MUTaHb TAEMHHIIb YHEMOXK-
JIMBIIIOE MIPOLIECYyaTIbHUIN MOPSAOK BUOOPY eKcrepra.

KpiM 11p0r0, MOHOTIONBHE MTPABO BUHOCUTH OCTATOYHI BUCHOBKH 3
MUTaHb, 10 HAJIEKATh 0 KOMIETEHIIIT [IUX EeKCIePTiB, MPU3BOIUTH JI0
TOTO, IO B OKPEMHX BHIIAIKaX BUHUKA€ HEOOX1AHICTh IPOBEICHHS EKC-
MIePTU3H TIPO BUTIK CEKPETHOI iH(OopMarlii, SKUii cTaBCs Yepe3 MPOTH-
mpaBHi Aii ocoOu, o mepedyBae y BIJHOCHMHAX MiJIETIOCTI 3
JIep’KaBHUM €KCIIEPTOM 3 MUTaHb TAEMHUIIb.

3a Takux 0OCTaBHH y €KCIIEpTa BUHHMKAE 3AIIKaBICHICTh y pe3ylib-
TaTax IbOTO JOCIIIKEHHS, a/IKe, BIZITIOBITHO 10 BUMOT CTaTTi 5 3aKoHY
Ykpainu «lIpo gepxaBHy TaEMHUITIO», 3a0€3II€UCHHS OXOPOHH JIePIKaB-
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HOI TaEMHHIII B I€PKABHUX OpPraHax, OpraHax MiCLEBOI'O CaMOBPSAY-
BaHHSI, Ha MIAPHEMCTBAX, B YCTAHOBAX 1 OpraHi3amisx, AisUTbHICTD IKAX
OB’ s13aHa 3 JCPKABHOK TAEMHUIICIO, TIOKJIA/IA€THCS HA KEPIBHUKIB 3a-
3HAYEHMX OpraHiB, MiANPUEMCTB, YCTAHOB i oprauizamii' .

3a HEeBXUTTS 3aXO0MIB II0A0 3a0e311eUueHHs OXOPOHHU AEP’KaBHOI Ta-
€MHUII Ta He3a0e3MEeUCHHS! KOHTPOJIIO 32 OXOPOHOIO JIepKaBHOI TaeM-
HUI MyHKTOM 6 yactuHu nepmoi crarti 212-2 Konekcy Vipainu mpo
aJIMiHICTpaTUBHI NPaBONOPYLICHHS IepeJ0aueHO aAMiHICTPaTUBHY BiJl-
HOBianbHiCTs 2.

Takum YUHOM, SIKIIO JI€P>KaBHUM €KCTIePT MpHiiie 10 BUCHOBKY, IO
Ii1 Horo MiIeryioro NpU3BeIu 10 BUTOKY CEKPETHOT iHpopMallii, To Bij-
MOBiAAJIBHICTD 32 1I€ MOPYILICHHS MOKJIaJa€ThCsl TAKOXK Ha KepiBHUKA IiJI-
MIPUEMCTBA, yCTAaHOBH, OpPTaHi3allii, TOOTO JIEpKaBHOTO eKCIIEPT 3 TUTaHb
TaeEMHUIb. binbIne Toro, y BUMaAKy BUTOKY CEKPETHOI iHpopMarii 3
BUHHM JICP’KaBHOTO €KCIIEpTa 3 MHTaHb TAEMHHIIb, IPOBEICHHS eKCIIep-
THU3H Ha IPEIMET HAsIBHOCTI y IIUX BIAOMOCTSIX JIepKaBHOI TAEMHUIII Ma€
OyTH TOpydeHO I1iii ke TocaoBiif 0c00i, Mo GaKTHIHO YHEMOMKIIUBITIOE
il MPUTATHEHHSI 10 KPUMiHAIHHOI BiMOBIIATLHOCTI 32 TAKWHA 3JI0UHMH.

Kpim nporo, icHyroya cucteMa po3mMexxyBaHHs c(hep MOBHOBaKEHb
JepKaBHUX EKCIEPTiB 3 MUTAaHb TAEMHHILb IPU3BOIUTD O MOPYIICHHS
MPUHIUTTY Bepr(iKOBAHOCTI (TIEpEBipSIHAS) €KCIIEPTHOTO JTOCIiKEHHS,
BIJIMTOBITHO IO SIKOTO MPOTIETypa CyA0BO-EKCIIEPTHOTO JOCIIHKEHHS, 00-
IPYHTOBAHICTh MOTO MPOMIKHHUX PE3YJIBTATIB Ta OCTATOUHI BACHOBKU MO-
KyTh OyTH MigaHi BCEOIUHIN OIIHII Ta MEPEeBIipIl K CIiTINM, TaK i
IHIIUMH yYaCHUKAMH IIPOLIECY.

[IpomecyanpHa CTOPOHA MEPEBIPKU BUCHOBKIB KCIIEPTA TOJIATAE B
TOMY, III0 0C00a, sIKa MPU3HAYNIIA SKCIICPTHU3Y, 3/11HCHIOE 1X JIOT1KO-TIPO-
HecyasbHy OLIHKY. 32 MOTPeOr BUCHOBKH €KCIIEpPTa MePEeBIPSIFOTHCS LIS
XOM 1HIITUX CIIITYHX Ta MPOIECYaTbHUX Jiif. ¥ THOCEOIOTI9HOMY acIieKTi
TIepeBipKa IMoJsrae B TOMY, 10 HayKOBa OOTPYHTOBaHICTh €KCIIEPTHOTO
JOCIIIKEHHS MAJAETHCS CIIelaIbHINA OLIHII KOMIIETEHTHOK 0CO00I0,
110 3aJTyYa€ThCA iHilliaTOpOM ekcriepTusu'>,

[Iponec mocmimkeHHs iICTUHN y KpUMiHAIEHOMY TIpolieci Mae OyTH
ICTHHHIM, 3a0€311euyBaTH OTPUMaHHS TOCTOBIPHUX JIaHUX, a OT)KE, TAKUH
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mporiec Mae OyTu 100pe KOHTPOJIHOBAHUM Ha BCIX CTaIisIX, IEPEBIPEHUM
Ta 100pe BUBYCHUM. B ycsikomy pasi, sik 3a3Ha4ae B. TepTHITHUK, MatOTh
OyTH BioMi MexaHi3MH (OpMyBaHHS THX YH iHIIMX BUCHOBKIB a00 iH-
(dopManiftHUX pe3yabTaTiB, JOCTIIKEeHI BCl BapiaHTH il BUKOPUCTAHOTO
METOJTY, 3aJIeKHO BiJl Pi3HHX 3MiHIOBAHHX YMOB HOTo 3acTocyBaHHs: %,

SIKI10 BUCHOBKH eKcriepTa Oy/lyTh BU3HaHI HEOOT pyHTOBAaHMUMH, TO
3ac000M MEepeBiPKH MPOBEICHOT EKCIICPTH3H € HOBE JIOCIIIPKEHHS Y TIPO-
necyanbHiil ¢popmi moBTOpHOI ekcneptusu. [IpoTe, KoM BUHUKAIOTH
CYMHIBH MIO/IO IOCTOBIPHOCTI BUCHOBKIB JIEP’KAaBHOTO €KCIIEpTa 3 IH-
TaHb TAEMHHIIb, TIPOBECTH IOBTOPHY EKCIIepTH3y HeMOkIuBo. Lle
MOB’S13aHO 3 THM, 110 c(hepr MOBHOBaXEHB JICP’KAaBHUX €KCIIEPTIB 3 MH-
TaHb TAEMHUIIb HE TIEPETUHAIOTHCS MiXK COO0I0, TOOTO IM HAJIC)KUTh MO-
HOIIOJIbHE IIPAaBO BUHOCUTH OCTATOYHI BUCHOBKU 3 IUTaHb, 1110 HAJIEKaTh
1o ix xommeteHIii. KpiMm mporo, exuraa 6a3a SKiCHUX 1 KUTBbKICHUX KPH-
TEPiiB, sIKi JO3BOJISATH BU3HAYUTH Ta MEPEBIPUTH OOTPYHTOBAHICTh BHC-
HOBKIB €KCIIepTa MIOA0 HAasBHOCTI YHM BiACYTHOCTI Yy mpeaMeTi
JTOCITIKEHHS IEpyKaBHOI TAEMHUIII, BIZICYTHS, @ MOXIIUBICTh MEPETIIS Y
a00 OCKap)KCHHsI TAKUX PIIICHh 3aKOHOAABCTBOM HE TiependadeHa.

CroroaHi MeTonnyHi pekoMeHamii Aep>KaBHUM eKCIiepTaM 3 TIH-
TaHb TAEMHHUIb LIO0 BU3HAYCHHS MiJCTaB AJIsi BHECEHHS BiJOMOCTEH
710 Iep>KaBHOI TAEMHUII Ta CTYIEHs iX CEKPETHOCTI, SKi 3aTBEPIKEHO
HakazoM JlepkaBHOTO KOMITETy YKpaiHu 3 MTUTaHb ACPKABHUX CEKPETIB
Ta TEXHIYHOTO 3axHcTy iHpopMmanii Bix 9 motoro 1998 poxy Ne23 (Me-
TOAMYHI PeKOMeHalii), € €AMHUM HOPMaTUBHUM aKTOM, SIKHI BCTaHOB-
JIIO€ TIOPSIOK OIIHIOBAaHHS iH(pOpMAIIii Ha IpeIMeT HasBHOCTI B HUX
BiJIOMOCTEH, 1110 CTAHOBIISTH JIEPIKABHY TaEMHUIIO. [IpoTe, Sk CBITYNUTH
MPaKTUKa, [l peKOMEHaLlii He 3HAXOAATh CBOTO 3aCTOCYBaHHS.

Ha 111 BiZICyTHOCTI €IMHOTO MiJIXOMy 10 OLIHIOBAaHHS MOXKITUBOI Ha-
SIBHOCTI Ta MOYKJINBOTO OOCSTY IITKO/IW HAIIOHAJIBHINA Oe3merti BHACIIIO0K
PO3TroJIONICHHS 1H(hOPMALIT, 110 MiJIsIrae eKCIePTU31 Ha PEJAMET HasBHO-
CTi B Hiii JIep>KaBHOT TAEMHHUIII, € a0COIIOTHO BUIIPABIAHO KPUTUYHA T10-
3MLIsI TPaBO3aXHUCHUKIB II0J0 HEOOTPYHTOBAHOCTI OUIBIIOCTI BUCHOBKIB
Nep>KaBHUX EKCIEPTIB 3 MUTaHb TAEMHUIb T4 HEAOCTATHOCTI IPaBOBOI
(dbopmarizariii OKpeMHX BUJIIB JIepKaBHUX iHPOPMAIIHHAX PECypCiB.



Cepisa FOpuouuni Hayku

3akpimnena y KpuMinaapHOMY mporiecyalibHOMY KOAEKC YKpaiHu
npoleypa NpUu3HaYeHHs eKCIePTH3 Y KPUMIHAILHOMY TPOBaJKEHHI,
SIK€ MICTHTB JIp’KaBHY TAEMHUIIIO, HE 3a0e31edy€e JOTpUMaHHs Oi1bLI0-
CT1 IPUHLMIIIB CYI0BO-€KCIEPTHOI isUIBHOCTI.

Hopwma, Buknanena y gactuni nepmiid cT.518 KIIK Ykpainu npo
MIPOBEACHHS E€KCIIEPTU3H MO0 3aKOHHOCTI BITHECEHHS iHpOpMAaIIiil y
cdepi 000poHHU, EKOHOMIKH, HAyKH 1 TEXHIKH, 30BHIIIHIX BiTHOCHUH, Jep-
JKaBHOI O€3IMeKH Ta OXOPOHHU MPAaBOMOPSAKY 10 AEP>KaBHOI Ta€MHHLI,
3MiHH CTYTIEHs CEKpPeTHOCTI 1i€l iHpopmartii Ta ii po3cexpedyBaHHS, Mi-
TOTOBKY BHICHOBKY IIOAO 3aBHaHOI HAIIOHATBHIN Oe3merii YKpainu
HIKOJM Y pa3i PO3roJIOICHHS! CEKPETHOI iHpOpMallil uu BTpaTu marepi-
aNbHUX HOCI{B Takoi iH(opMaii BUKIIIOUHO [T0CaJ0BOIO 0c00010, Ha SKY
MOKJIaIeHO BUKOHAHHS (YHKLIH IepKaBHOIO eKCIepTa 3 MUTAHb TaeM-
HUIIb, Ma€ OyTH CKacOBaHa.

KommeTeHTHICTB Aep:KaBHOTO €KCIIepTa 3 MUTaHb TAEMHUIIb MA€ BU-
3HAYaTHCS HE 3aMaHOI0 MOCAA0I0, a 3a0e3MeuyBaTHC CUCTEMOIO Mij-
TOTOBKHM Ta aTecTali€l0 Ha MPaBO CaMOCTIHHOIO NIPOBEACHHS CyIOBOI
eKCIIepTH3U. ATeCTallisl IINX eKCIEPTIiB MA€ MPOBOAUTHCS €KCIIEPTHO-
KBaTipiKaLliHHOIO KOMICi€l0, siKa mepeBipsTHME 1X npodeciiiHuii piBeHb
Ta CIIPOMOXKHICTH MPOBOJIUTH EKCIIEPTHI JOCHIKEHHS BiIMOBIIHO A0
CY4YaCHUX HAyKOBHX METOIUYHUX JOCSITHEHb CY10BOI €KCIIEPTOJIOTi].

HasiBHICTE € AMHOT METOIMKH OL[IHFOBAHHS MOKIJIMBOI IIIKOIHW HAIIIO-
HaJIbHIN Oe3meli BHACTIIOK PO3TOJIONICHHS 1H(pOopMAaIlil, IO MiIiarae
eKCIIepTU3i Ha IPeIMET HasIBHOCTI B Hill Jep>kaBHOI TaEMHHUI, 3pOOUTH
MIPOIIEC OIiHIOBaHHS iH(OpMAIIil 3p03yMIIIM 1 PO3OPHM SIK IS CAMUX
eKCIepTiB, TaK 1 JUIs IHIINX YYAaCHUKIB KPUMIHAJIHHOTO POBAKEHHS
i1 4ac mepeBipKku OOTPYHTOBAHOCTI iX BUCHOBKIB.

1. Il]epbaxosckuu M. I CyneOHbIe SKCIIEpTHU3bI: Ha3HAYCHHE, TIPO-
W3BOJICTBO, UCIIOJIb30BaHUE : yueO.-1pakT. mocoO. / LllepdakoBckuii M.T.
— X. : Ocnana, 2005. — C. 11. 2. /lyxosckuii M.B. Pycckuil yronoBHbIN
npouecc / Jlyxosckuit M.B. — M. : Tumn. A.Il. [TomtaBckoro, 1910. —
C. 247. 3. Ilpo cyoogy excrieptusy : 3akoH Ykpainu // BBP Vkpaian. —
1994. — Ne 28. — Cr.232. 4. Kpuminanvuuii xojgexc Ykpainu // BBP
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VYkpainu. —2001. — Ne 25-26. — Ct.131. 5. Kpuminanvuuii npouecyaibHHUA
kozaekc Ykpainu / BBP Yyxkpainu. —2013. —No 9-10. —Ne 11-12, No 13. —
C1.88. 6. [1po nepenix mocaioBux 0ci0, Ha AKUX MMOKJIATAETHCS BUKOHAHHS
(GyHKUIN Aep’KaBHOTO eKcIiepTa 3 MUTaHb TaEMHMLB : Yka3 [Ipesunenta
VYxpainan Big 01.12.2009 Ne 987/2009 [Enexrponnuii pecypc]. — Pexxum
noctymy : http: // kodeksy.com.ua/norm_akt/source-IIpesunent/type-
VYka3/987-01.12.2009.htm. 7. Ilpo 3ameepoocenns lopsaky opranizamii
Ta 3a0e3MeUeHHs] PEKUMY CEKPETHOCTI B JIEpKaBHUX OpraHax, opraHax
MICLIEBOTO CaMOBPSITyBaHHsI, Ha MiANPUEMCTBAX, B yCTAaHOBAX 1 oprasisa-
IiSIX Ta BU3HAHHS TAKUMH, 1110 BTPATHIIM YMHHICTB, JISSIKUX TTOcTaHoB Ka-
6inety MinictpiB Ykpainu : [TocranoBa Kabinety MinicTpiB Ykpainu Biz
18.12.2013 poxy Ne 939. 8. Kpuminanoruii mpouecyaabHUN KOJEKC
VYxpainu / BBP Yykpaian. — 2013. — Ne 9-10. — Ne 11-12, Ne 13. — C1.88.
9. ll]epbaxosckuii M.I 1ut. padora. — C. 29. 10. I1po 3ameepdoicenns Io-
psIKy opraHizaiii Ta 3a0e3MeUeHHs] PeXKUMY CEKPETHOCTI B JIepKaBHIX
opraHax, opraHax MiCIIEBOTO CaMOBPsTyBaHHsI, Ha MiAMPHEMCTBAX, B yCTa-
HOBAaX 1 OpraHizamisx Ta BU3HAHHS TAKUMH, 110 BTPATWIN YUHHICT, Aes-
knx mocranoB KaGinery MinictpiB Ykpainu : [loctanoBa KaGinery
Minictpi Ykpainu Big 18.12.2013 poky Ne 939. 11. Ilpo oepoicasny ta-
eMHULIO : 3akoH Ykpainu Bif 21 ciuns 1994 poky // BPP Ykpainu. —1994.
—No 16. — C1.93. 12. Kooekc Ykpainu nipo aaMiHICTpaTHBHI MTPaBOIIOPY-
menns // Bimomocti BepxoBHoi Pagn Ykpaincekoi PCP. — 1984. — Jlomatok
no Ne 51. — Cr.1122. 13. Il]epbaxoscxuu C.I. 1{ut. pabora. — C. 33.
14. Teprumnuk B.M. HaykoBo-nipakTuanuii komeHrap 1o KpuminansHo-
nporiecyanbHoro kozekey Yipainn / Teprumank B.M. — K. : A.C.K.,2005.
— C. 346. — (HopmatuBHI TOKYMEHTH Ta KOMEHTapi).

Semenyuk Oleksandr. Problems of compliance with the princi-
ples of forensic-expert activity during the examination in criminal
proceeding, which contains the state secret

Since the examination is a legal institution, it must comply with the
principles and norms of a general system of law and criminal procedure,
namely the rule of law and the independence, objectivity and complete-
ness of research, surveyor's competence and so on. However, mentioned
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principles of forensic-expert activity during the examination in the crim-
inal proceeding, which contains state secrets, are violated.

This is because, in accordance with the requirements of Article 518
of the Criminal Code of Ukraine the preparation of conclusion on the na-
tional security of Ukraine damage caused in the case of disclosure of se-
cret information or loss of material carriers are administered by state
experts on secrets the list of which is approved by the Decree of President
of Ukraine of 01.12.2009 Ne 987/2009.

In the overwhelming majority are the heads of ministries, central au-
thorities and their deputies who, based on the provisions of the current
legislation, a priori are considered as carriers of scientific, technical or
other specialized knowledge in the area of state secrets safe-keeping.
However, as the practice showed, determining criterion in the appoint-
ment of persons to such positions is that they have not as professional as
managerial abilities and skills, active citizenship or party affiliation.
Some positions that are entrusted with state experts on secrets are polit-
ical in and of themselves.

Thus, the majority of state experts on secrets have no expertise in the
area of state secrets safe-keeping and experience (skills) necessary for the
examination in this area, breaking such an important principle of forensic-
expert activity as expert's competence. This eliminates the possibility of
getting credible, scientifically based expert's answers to the questions.

Also during these examinations the principle of the forensic expert
independence fails to abide which follows the establishment of the con-
ditions of its activities, in which inner conviction on expert opinions is
formed solely on the basis of the findings of research evidence in the ab-
sence of any direct or indirect extraneous influences. This independence
is guaranteed by judicial order selection expert, expert by inadmissibility
of prior participation in the legal, administrative or other activity on the
subject of examination, the inadmissibility of direct or indirect service
or another form of expert depending on persons or bodies interested in
certain business results and so on.

However, regulated by in the current legislative division of powers
of state experts on secrets prevents the procedural order of expert's se-
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lection, as each expert is empowered to make appropriate decisions solely
in the sphere of belonging jurisdiction that does not interfere with the ju-
risdiction of other government experts. This leads to the violation of the
principle verification (examination) assessment, according to which the
procedure of forensic-expert research, the validity of its interim results
and final conclusions may be given to a comprehensive assessment and
verification to investigators and other trial participants. If the expert's
findings will be declared as unfounded ones, the tool check of conducted
expertise is a new research in the form of procedural re-examination.
However, when there are doubts about the reliability of the conclusions
of state expert on secrets, a re-examination is impossible.

Amid the lack of a common approach to evaluation of the possible
availability and the possible amount of harm to national security because
of disclosure of information which can be examined for the presence of
state secrets in it, the critical position of human rights defenders is ab-
solutely justified on unfounded of most findings of state experts on se-
crets and lack of legal formalization of some types of government
information resources.

The author concludes that enshrined in the Criminal Procedure Code
of Ukraine procedure for appointing of examinations in criminal pro-
ceedings, which contains state secret, does not ensure compliance with
the principles of forensic-expert activity.

The rule, stated in the first paragraph of 518 Code of Ukraine for
examination of the legality of the information classification in the field
of defense, economy, science and technology, foreign relations, national
security and law enforcement to state secrets, changes in the degree of
secrecy of information and its declassification, preparation of conclusion
on caused damage to Ukraine's national security if there is a disclosure
of classified information or loss of material carriers of such information,
solely with the officer entrusted with the functions of state expert on se-
crets, should be abolished.

Competence of state expert on secrets should not be determined as
ex officio, but be provided by training and certification for the right to
independent judicial review. Certification of these experts has to be con-
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ducted by expert-qualification Commission, which checks their profes-
sional skills and ability to conduct expert studies according to modern
scientific methodical achievements of forensic expert study.

The presence of a single methodology for evaluating of possible
damage to national security because of disclosure of information, that
can be examined for the presence of state secrets in it, will make the in-
formation evaluation process clear and transparent both for experts and
other participants in criminal proceedings while checking the validity of
their conclusions.

Key words: state secret, forensic examination, the state expert on
secret matters, the competence of the state expert on secret matters, prin-
ciple of verification.
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KPUMIHATNICTUYHA XAPAKTEPUCTUKA OCIB,
LLIO BYNHAIOTb NEFANI3ALIO (BIAMUBAHHSA)
aoxonais, OAEPXXAHUX 3NTOYUHHUM LLTAXOM

Ha niocmasi ananizy 4uunnoeo 3akoH00a8Cmea po3Kpumi ocoonueocmi
npumsicHeHHs: 00 KPUMIHATbHOL 6i0N06I0anbHOCHI 10pUOUdHUX 0Cio. Bhe-
CeHi npono3uyii Wooo MONCIUBOCT NPUMSICHEHHS 00 BION0BIOATILHOCHII
FOPUOUYHUX OCIO Oe3 0008 513Ky 6CIAHOBNICHHSL UHU (DI3UMHUX OCIO, 00LDYH-
MOBAHA DOYLIbHICIb nepedauumu y AIKOCMI 3an00IHCHUX 3aX00i8 3aD0POHY
3AKPUMmsL I0PUOUYHUX 0CiO abo ix peopeanizayilo Ha 4ac KPUMIHATLHO2O
npoBaoICcel s, 3a00POHUMU OPAMU Y4ACIb 8 MEHOEPaX, 00epaHCyB8amu 00-
0amxKosi niyen3ii ma 003601U, MoOp2y8amu YiHHUMU nanepamu mouwjo.

Knwouogi cnosa: kpuminanvha 6ionogioansHicms 10pUOUYHUX 0Cio,
BIOKpUMMS, 3aKpUMMs Ma BUOLNEeHH KPUMIHATLHO20 NPOBAONCEHHS
U000 I0PUOUUHUX OCID, 3aN00INCHI 3AX00U U000 IOPUOUYHUX OCID.
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