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LNBINIbHE, MIANPUEMHULBKE
TA TOCINOOAPCBKE MNMPABO

YOK 347.91/.95
C. 0. KOPOE[

nornann HA NPABOBY NMPUPOAY LIMBIIBHOIO
MPOLIECY B NPALIAX AOPEBOJIOLUIMHUX
BYEHUX-MPOLIECYANICTIB

3a donomoeoro icmopuxo-npagoeozo memoady, 01 3 ICy8ants Npasoeoi npupoou
YUBLILHORO NpoYecy GUCBINMIIOIOMbCSL I AHANIZYIOMbCS NO2TAOU BI0OMUX DOPesOio-
yitiux euenux-npoyecyanicmie. OOHUM i3 BUSHAHUX HAYKOBYAMU NOCHIYIAMIE € PO-
3YMIHHA Npagogoi npupoou OisibHOCMI cy00i 6 YUBLIbHOMY CYOOYUHCMSI, KA
PO3KpUBAEMbCS Yepe3 po3yMiHHA YuginbHo2o npoyecy. Oonouacho 6i0bysacmvcs 3a-
KAAOEHHs. PO3YMIHHS MemU YUBLILHO20 Npoyecy i poui cyoy 6 YUBLTbHOMY CYOOUUHCNGI.
Bcemanosneno, wo mema yusineHo2o npoyecy 8U3HAYANACS NEPEMBOPEHHAM CHIPHO20
YUBLILHOO NO308Y 6 bescnipHull, a JisLIbHOCMI cydy — 8I0HOGIeHHAM npasa. OKpec-
JI€HO CYHACHT MEHOEHYIT 00CTIONCEHHS YUBLILHOLO NPOYeCy K COYIANbHOI YIHHOCNII,
3an0uamKo8ani 00PeGONIOYINHUMU 64EHUMU-NPOYECYANICTNAMU.

Knrwwuoegi cnosa: dopesontoyitinuil yusitbHUll npoyec, YusiibHa npoyecyaibHa
OIAIbHICIY, NPABOCYO0s, NO308, 3AXUCT NPAB, COYIANbHA YIHHICMb.

Kopoeo C. A. B3risiapl Ha NPaBOBYI0 MPUPOY FPaKIAHCKOr0 NMpouecca B
TPYyIax A0PeBOTIOLHOHHBIX YYEHbIX-POLECCYATUCTOB

C nomowybio ucmopuko-npasogoeo mMemooa, 0Jisl blACHeHUs NPABOBOL NPUPOOb
2PAadCOAHCKO20 NPOYecca 0C8ewalomcs U AHAnU3UPYIOMes 6321406l U36ECMHbIX 00-
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DEBONIOYUOHHBIX YUeHbIX-npoyeccyanucnmos. OOHUM U3 NPUSHAHHBIX YUEHbIMU NO-
CMYNamos A6semcs NOHUMAHUEe NPABOBOU NPUPOObL 0esMENbHOCIU CYObU 6 2PAXHC-
OaHCKOM — CYOONPOU3600CmEe, KOMopas PACKpbleaemcst uepe3 NOHUMAHue
2pasicoancro2o npoyecca. OOHOBPEMEHHO RPOUCXOOUM 3ATI0NHCEHUE NOHUMAHUSL Yelu
2PANCOAHCKO20 NPOYECca U poiiu cyod 8 SPAiCOAHCKOM CyOonpoussoocmee. Yema-
HOBJIEHO, YMO Yellb 2PAACOAHCKO20 NPOYecca Onpeoeialacs NPeobpa308aHuem cnop-
HO20  2padcOaHcKoe0 UCKA 6 0eccnopHuli, a OesmelbHocmu cyoa —
soccmanosnenuem npasa. Onpeoenensl Co8pemMenHble MeHOeHYUU UCCTe008aHUs
2PAACOAHCKO20 NPOYECca KAK COYUANLHOU YeHHOCU, OCHOBAHHbIE QOPEBOTIOYUOH-
HbLMU YUEeHbIMU-NPOYECCyanucmamil.

Kntouegvte cnosa: 00pegonoyuoHHbll SPANCOGHCKULE NPOYECC, 2PANCOAHCKOe
npoyeccyaibHoe 0esmellbHOCHb, NPABoCyoue, UCK, 3auuma npas, COYUAIbHASL YeH-
HOCMb.

Koroied Sergiy. Views on the legal nature of the civil process in the works
of pre-revolutionary scientists in procedural sphere

With the help of historical and legal method to clarify the legal nature of civil
procedure of civil process it is covered and analyzed the views of the famous pre-
revolutionary scientists in procedural sphere. One of the tenets recognized by sci-
entists is understanding of legal nature of the activity of the judge in civil
proceedings, which is revealed through the understanding of civil procedure. Simul-
taneously, it is carried out inception of understanding of the purpose of civil proce-
dure and the role of the court in civil proceedings. It is established that the purpose
of civil procedure determines the conversion of the disputed civil claim in undeni-
able, and the activities of the court — remedy of rights. It is identified current trends
in research of civil process as a social value based on pre-revolutionary scientists
in procedural sphere.

Key words: pre-revolutionary civil procedure, civil procedural activities, justice,
claim, protection of rights, social value.

BincyTHicTh HOBUX HAayKOBHX JIOKTPUH B IUBUILHOMY TIPOIIEC 1 Hay-
KOBOI KPUTHKH iICHYIOUHX, HE3PO3yMIIICTh MpeaMeTa HayKH, ii MeToJ0-
JIOTi1, TPHUKIIATHOTO 3HAYEHHs, HEOOXIHICTh TIEPEOCMHUCIICHHS CTaHy
LUBIIBHOI NPOLECYaJbHOI HAYKH, — BCE LI€ BIIMBAE Ha BU3HAUCHHS
00’€KTY JOCHI/PKEHHS, B IIEHTP1 AKOro nepeOyBae MUBUIbHA MPOIECY-
anbHAa JTisUIBHICTB, 11 MeTa 1 3aBAaHHs Ta POJib CyAy NpH 3IiHCHEHH] npa-
BOCYIJsl B LMBIIBHUX crpaBax. Hes3Bakaiounm Ha Te, IO LUBiJIbHA
TporiecyaigbHa MisTTEHICTD 3MIHCHIOETHCS BIAIOBIIHO 10 HOPM IIUBLIb-
HOTO TIPOLIECYaIbHOTO TPaBa, sIKi € YNHHUMH Ha MOMEHT 3J[IICHEHHS THX
YM 1HIIUX MPOLEeCYalbHUX il i MAIOTh CBill BIUIMB Ha BU3HAYECHHS IIPU-
POAM IMX MpOoLEeCyalbHUX [ill, BCE OHO TaK UM 1HAKIIE AJIsl PO3yMiHHS
XapakTepy MUBLIHHOI MPOTIECYaTbHOI TIsITHHOCTI, POJTi CYIy B Hill B TIpO-
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HeCcyalbHHUX JOCIIHKEHHSIX BaXKKO O0IHTHCS 0e3 3acTOCyBaHHS iCTO-
PHKO-TTPABOBOTO METOLLY.

Oco0nMBHH ICTOPUKO-TIPABOBHI 1HTEpEC CTAHOBIATH Mpali Jope-
BOITIOIITHKX TIporiecyaricTiB (30kpema, €.B. BackkoBcrkoro, 10.C. 'am-
O0apoBa, A.X. Tombmcrema, 1.€. Enrempmana, K.J[. Kagemina,
K.I. Manumega, €.0. Hedenpera, K.I1. [Tobenonocuesa, T.M. 1065104-
KOBa), B IKMX 0YJI0 BUCBITJIEHO OCHOBHI IIOCTYJIATH LIUBIJIBHOTO TPOLIECY,
10 BUKOPUCTOBYIOTHCS B LIMBUILHOMY CYIOYMHCTBI i 10 HuHI. Cepen
TaKHUX TOCTYNATIB € PO3yMiHHA TIPaBOBOI MPHUPOIH JiSUTBHOCTI CyIJIi B
LUBITBHOMY CYJJOYMHCTBI, IKa PO3KPUBAETHCS Y€PE3 PO3YMIHHS IIHBLITb-
HOTO TMpoIIecy; BiIOyBa€ThCS 3aKIaICHHS PO3YMiHHSI METH IUBIILHOTO
mpolecy i pomi cyay B IMBUILHOMY CyIOYMHCTBI. ToMy BUCBITICHHS OC-
HOBHUX TOYOK 30py BKa3aHWX BUYEHUX-IIPOIIECYATICTIB 3 IPUBOAY 3a-
3HAYEHUX MOCTYJIATIB Ta (POPMYITIOBAHHS 1X y3araJbHEHOTO PO3YMIHHS
€ HeOOX1IHOK METOJI0JIOTIYHOI0 MEePEIyMOBOIO BCIX CYy4aCHHUX IPOIie-
CyaJlbHUX JAOCIHIKEHb, 10 i CTABUTH 38 METY HAIlla CTATTS.

Criouarky 3’sicyeMo pO3yMiHHS IUBLTBHOTO MPOIIECY, 100 B TIOIATb-
[IOMY BCTaHOBUTH POJIb CY/IJIi B HBOMY.

AHaJti3 1pUAMYHOT JITEPaTypH CBIIUUTb, IO TOPSBOJIIOLIIHI BUCHI-
npouecyaiicTu 6araro yBaru NpuAUSIN PO3YMIHHIO MPOLECY 1 HOro
edexruBHOCTI. Tak, [.€. EnrensMan nucas, Mo mpyu HEIOCTATHRO PO3-
BHHEHOMY IUBUIBHOMY TIpaBi a0 MIHIMBOCTI OKPEMHUX HOTO MPaBUI
MpUBaTHA 0co0a I11e MOXKE BIJIBEPHYTH IIKIITUBI JJ1s1 ce0e HACIIiIKU BHE-
CEHHSIM B JIOTOBOPY 1 YMOBH JOKJIQIHUX TIPAaBUJI Ha BCSAKI BUTIAIKOBOCTI,
ajie Jif0 HEeMpaBWJIFHUX 1 HEJOTIYHUX MTOCTAaHOB MPOIIECY BKE HEMOXK-
JIMBO BiIBEpHYTH. BOHM 3aBIAIOTh, MPUUOMY HEMUHYYY, IIKOJLy BCHOMY
IPOMaJITHCHKOMY Jia 1y, TIOCTIa0IFOI0YU B HAPOJIi OYYTTSI IIPABIH 1 CIipa-
BEJJIMBOCTI, IMiIKOITYOUW TIPABOBUI Jia] B camoMy #oro kopesi. LIkin-
JUBU BIUTMB HESKICHOTO IIMBIJILHOTO MTpaBa B 0ararboX BHUITAIKaX MOXE
OyTH YCYHEHO MPABUM 1 CKOPUM CYJIOM, aJie HaKpaIuid UBIIBHUN KO-
JIEKC 3aJIMIIA€THCS MEPTBOIO OYKBOIO MIPH HEMPABUIILHOMY 1 TOBUIBHOMY
nporeci'. €.B. BacbKoBCbKHIA TakoX BBaXKaB, 110 YUM KOPOTLIE 1 JIerie
IUTSAX Bifl i€/ SIBJICHHS ITO30BY JI0 CYIOBOTO PIillIEHHSI, TUM IIPOIIEC JIOC-
KOHaJIiIIe?,

10.C. I'ambapoB 3ayBax<yBaB, 110 [IUBUIBHHUIA MPOIEC 3aHMAETHCS
paBoOM caMe B IIbOMY CTaHi HOro MpakTHYHOTO 3AIHCHEHHS 1 SBISE
co00t0 HIIIO iHIIIe, SIK (hOPMY CYTOBOTO 3IIMCHEHHS HOPM MaTepiaibHOTO
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[IUBLUTHHOTO TIPaBa 3 METOIO 3aXUCTY TaKWX )K€ IHTEpeciB, SKi mependa-
YaIOThCS MaTepiaJbHUM MIPABOM, ajie HEJJOCTATHBO iM 3a0€3MeUyIOThCA.
KinieBa meta mpotiiecy moJjsirae B TOMy, 11100 IPaBo He TiJIBKHU iICHYBAJIO,
ane i 1isy10, TaK K NUIIXOM MPOLECy AepKaBa cama MPU3BOIUTH MIPABO
IO 3[IIHCHEHHS, 3aCTOCOBYIOUH ITPUMYC TIPOTHU BCiX, XTO Ji€ Bcymeped ii
posnopsypkeHHs M. OTKe, IUBIIBHAHN MPOIIEC € MOPSIKOM IPHMYCOBOTO
3I1MCHEHHS [UBLILHOTO TIpaBa 1 3BOJJUTHCS 10 CYKYITHOCTI HOPM, 11O BHU-
3HaYarOTh 00pa3 Aii, K ICHYIOYHX OpraHiB 3aXMCTy MpaBa, Tak i 0cio, mo
KOPHUCTYIOTBCS LIUM 3aXHUCTOM, a00 TaK YM iHAKILE 3aJy4eHUX A0 HbOTO.
3Bijcu BUIHO, IO HOPMU IUBITFHOTO MTPOIIECY MAOTh 3HAUECHHS CAaHKITIN
JUTsI HOPM LIMBUIBHOTO MpaBa, siki Oysu 06 3Ha4HO 0ciabiIeHi, a 4acTo Mo-
30aBiieHi 1 Oyab-sIKO1 CHITH, SIKOM IOPYY 3 HUMU HE CTOSUTH IPOLIeCyalbHi
HOopMH. CyTHICTh IIUBLTBHOTO MPOLIECY TOJISATAE B TOMY, 1110 BiH (popma-
Ji3ye€ 1 pOOUTH UM HE3allepeuHNMH Pi3HI KOHKPETHI rmpaBa3.

[Hma o3HaKa, KO0 XapaKTepru3y€eThCsl HUBUIBHUM MPOIIec, Ha TyMKY
€.B. BacbkoBCBKOTO, MOJIATAE y HOro 3py4HOCTI AJIsI CTOPIH 1 cyaniB. Bin
BBA)KaB, 110 MOPSAAOK CyAOUYMHCTBA MOBUHEH OyTH TakuM, 1100 rpomMa-
JSTHUH, SKUH TTOTpeOy€e 3aXUCTY CBOTO MpaBa, MIT IMIBUJKO 1 JIETKO OTPH-
MaTu HOTO, 1 B TOM Ke 4Yac, 1100 Cyj, 10 SKOTO TPOMaJITHUH 3BEPHYBCS,
OyB cIIpOMOXKHUI O€3 3aiiBOT BUTpATH TpaLli 3a0BOJILHUTH OTO BUMOTH.
UnM KOpOTIIIE 1 JIETTIIe IMIJISX Bif| IpeT IBJICHHS MT030BY 710 CYIOBOTO pi-
meHHs, — nmucas €.B. BachbKOBCHKHIA, — TUM TIPOIIEC JOCKOHAamime. Bue-
HUI 3ayBakyBaB, IO 3pPYYHICTh NPOBAIKCHHS B TMOPIBHSIHHI 3
NPaBUJIBHICTIO pillleHb Ma€ ApyropsaHe 3HaueHHs. llpornec, B skoMmy
CIIPaBH BUPINTYBAJIUCS O MIBUAKO 1 JIETKO, aje HeNpaBUIHHO, HE TPEJ-
CTaBIISIB OW TSI TPOMAJISTH HIAKOI IIIHHOCTI. BOHM BCusiko yHUKaIH O
3BEPHEHHSI JIO CY/y 1 BAaBAJIMCS O IO 1HIIUX CIIOCOOIB BUPIIICHHS CIIO-
piB: TpeTeiicbKHX CyNiB, MUPOBHUX YToJ, camonpaBcTBa. Bumora 3pyu-
HOCTI TPOIIECY SBIISIE COOOI0 3aCTOCYBaHHS 110 chepu Iporiecy 3arajabHOT
3aca/iy MOJMITHYHOT €KOHOMI1: 3 HAWMEHIITUMH 3yCHIUTSIMU TOCSATaTH Hai-
O1MBIIMX pe3ynbTariB. ToMy HOTO IIIKOM JOPEYHO HA3BaTH MOCTYIaTOM
npolecyaibHOI eKOHOMII, sika, Ha JyMKy €.B. BacbkoBcbkoro, Moxxe BuU-
pakaTHcsl, To-Teplie, B 3a0Ia/DKeHH] Jacy, a00 MIBUAKOCTI, O-ApyTe,
B TIOJIETIICHHI TIpalli, a0 MPOCTOTI, 1, MO-TPETE, B 3MEHIIEHHI BUTPAT,
a0o JieIeBU3HI MPOBAKCHHS.

[Ipu ornsail rapaHTiil MpaBUIBLHOTO BiANpPaBICHHS MPaBOCYIAS
€.B. BacbkoBchkuM 0yit0 3a3Ha4€HO, IO JI0 1X YHCIa HAJIEKHUTh TaKOXK
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paltioHabHa OpraHi3allist HOPsAKY CyTouHHCTBA. | [ificHO, HeOCTaTHHO
CTBOPHUTH XOPOIIHHA CYITIBCEKHIA TIEPCOHAIT; TIOTPiOHO IT1e 00CTaBUTH ITi-
SUTBHICTB CY/JIIB TAKUMH YMOBAMH, sIKi, 3 OJIHOTO OOKY, J1aBaju O TM MOX-
JUBICTh TPaBUIBHO BHpIIIyBaTH CHOpaBH, a 3 iHIIOTo OOKYy,
3abesredyBany O CTOPOHH Bifl iXHBOTO CBaBI/UIA. JlesKki MpUHIUIH pa-
[[IOHABHOTO CYIOYMHCTBA 3yMOBIIOIOTHCSI CAMOIO CYTHICTIO TTO30BHOTO
MpoIecy — B TOMY CEHCI, 10 iX He MOKHA 3aMiHUTH OyIb-IKUMH iH-
VMM, HE TIEPEKPYIYIOUX CYTHOCTI Ta 3aBJIaHb [IbOTO Tporiecy. BecrtaHo-
BHTH iHIIN MPUHINAIIA MOKHA, BBakaB €.B. BacbKOBCHKHH, BUXOISTIH 3
MOCTYJIATiB MPOIIECY, TOOTO 3 THX OCHOBHUX BUMOT, SIKUM Ma€ 3a/I0BOJIb-
HSITH paIliOHAJIbHE CYIOYUHCTBOS,

BBaxkanocs, o Bci nmpaBuia CyJI0YMHCTBA TIOBHHHI NiependoayaTu
YOTHUPHU HACTYITHI YMOBH: 1) CpaBeIMBICTh pillleHHs; 2) SICHICTH;
3) ekoHOMiIO i1 4) BiJICYTHICTb 3aBUX JIOKOPIB CyMJIIHHSC.

IIpu upomy, sk 3a3HagaB K.I. Manumes, cam mpouec BCIOAN Mae
OJTHY ¥ Ty came MeTy: JOCIiUTH FOPUINYHI BIITHOCHHHU MiXK CTOPOHAMU
13aCTOCYBAaTH /10 HUX HOPMH 00’ €EKTHBHOTO ITpaBa. 3Bi/ATH 1 JOTi4HI MO-
MEHTH Cy/Iy BCIOIH OJTHAKOBI: TTO30BH, 3aXUCT, 3MarajabHICTh, JOKa3H, Pi-
1meHHs. B caMoMy MOpsiIKy WX MOMEHTIB, B CAMHX TapaHTIsAX [IPABOro
Cy/ly HEMa€ HIYOTO CBAaBUIBHOTO, TOMY IO JIFJCHKHA PO3yM JUIS TIi-
3HAHHS ICTHHH 1 T MipKyBaHHS AIMCHOCTI 13 3aKOHAMH MTOTPeOye OHIX
I TMX caMHX 3ac00iB 1 CJIiIye OJHAKOBUMH LLUIIXaMH’.

KinneBy mety npouecyansHux oopsiais i popm K.I. Manumies B6a-
4aB B TOMY, 00 320€3MEUUTH HAICKHE POSKPUTTS TIEPE]T CYIOM CITIPHUX
BIIHOCHH 1 TIpaBWJIbHE BUPIMICHHS iX Ha IMiICTaBI CHCTEMH ITUBIIHLHOTO
mpaBa. AJie caMme ToMY, 1110 BOHM HEOOX1THI [J1s1 LI€T METH, iX IOPYIIECHHS
TATHE 3a COOOK0 Pi3HI HEBUT1JIHI HACIIJIKH, SKI BiJoOpakaroThCs 1 Ha
camux npaBax. CymoBe pillieHHS MOXE BiJIMOBUTH 3asBHUKY B OXOPOHi
HaBIiTh JIHCHOTO TIPaBa, SIKIIO HOTO 3aXUCT B MpoIieci OyB HETOCTATHIM,
SIKITIO TIPOTYIIEHI CTPOKH, BCTAHOBIICHI TSI CYJIOBUX i CTOPOHU, 200
HE JIOTpUMaHi icTOTHI hopMasbHOCTI nux Jiid. HabpaBmum ocraTtouHoi
3aKOHHOI CHJIM, PIIIICHHS CTa€ HOBOKO MiACTABOIO, 1[0 BU3HAYAE BiIHO-
CUHH CTOPiH O€3MTOBOPOTHO, X04a O ToTepe Hi iX CTOCYHKH Oyid M 3Mi-
HEH1 Y NpUIHHEHiS.

[Ipu oMY, yMOBHM BUHUKHEHHS TIPOIIECY MAKOTh OyTH HAJICKHI J10
BOJIi cyay 1 HOTo AisTBHOCTI, K i1 pOosiBY; OCTaHHS MPH LIbOMY HOPMO-
BaHa 3aKOHOM 1 CTIPSIMOBaHa Ha JOCATHEHHSI BU3HAYEHOT 3aKOHOM METH,
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a TOMY XapaKTepHU3Y€EThCs €AHICTIO, IUTICHICTIO; BC1 iHIII MponecyanbHi
SIBUIIA JIIWCHI, K TaKi, OCTUIPKH, OCKUIBKU JIMCHA MiSUTHHICTE CYMY, i
3HAUEHHA 1X BHSBISETHCS JIMIIE B TOMY, IO BOHHU CIPABIISIOTH TOW UM
IHIIWI BIUIMB Ha OCTaHHIO, 3TUBAIOYHCH, TAKMM YMHOM, 3 Helo. Bee 1e
nepexonye €.0. Hedenpepa B ToMy, 110 TIpoIiec, SIK IOPUAAYHE SIBUIIE,
€ HE TIPABOBIJHOIICHHS, a JISIBHICTD (FOPUANYHA) CYAY, K OpraHy Cy-
JIOBOT BJIaJIU JIepiKaBu’.

VY 3B’43Ky 3 UMM, BU3HABIIU npouec AisuibHicTio, €.0. Hedenpen
(hakTHYHO 3aIIpOBaIUB BUKOPUCTAHHS B IPOLIECYaIbHUX AOCIIIKCHHAX
TSTTHPHICHOTO TTiAXomy. Bin 3a3HauaB, 1o "Mmporiec € mpoBaKeHHS, TOOTO
e € nisuteHicTh" 0. Toli pyX, SIKUii MOMivaeThCst B ipolieci, — BBaxas €.0.
Hedenpes, — € pyx Tinpku gisiabHOCTI!.

JuHaMivHUH XapaKkTep IUBUTFHOTO TIPOIIECy MiIKPECITIOBAIN 1 1HIIT
BucHi. €.B. BacbKOBCHKMIA, HATIPUKIIAT, TEXK IMHUCAB, IO ITUBIIFHUH ITPO-
1ec ""He 3aTUIIAETHCS. HEPYXOMHM, & PO3BHBAETHCS, PO3TOPTAETHCS 1 I1e-
pexoauTs 3i cTadii B ctamir'!2,

Bpaxosyroun Te, 1110 IpoLec po3IIsiAaiy K AifIbHICTb, TOJTOBHY
yBary OyJo MpHIiIeHO Horo MeTi (IIsm).

IcnyBanHs cyniB, — BBaxkaB €.B. BacbkoBcbkuil, — BUKIIUKaHO He-
0OXiJHICTIO KOHKPETH3YBaTH aOCTPaKTHI HOPMH TpaBa AJisi 3aCTOCY-
BaHHS 10 OKpeMUX BUNaakiB. Cyau € TAKMM YMHOM [IOCEPEIHUKAMU MIXK
3aKOHOM 1 KHUTTSIM, IIOCEPETHIKAMHU, HEOOX1THUMHU TOMY, IO 3aKOHU HE
MOXYTh 3aCTOCOBYBaTH cebe cami. Bycramu cy/iiB TOBOPUTH 3aKOH.
LM 00yMOBITIOETHCS HE3MIPHO BEITUKE 3HAUSHHS TAPHOTO CYY JUISl HOP-
MaJIbHOTO PO3BUTKY JiepxkaBH. BiH € omoporo nmpaBoBOro MOpsiiKy; BiH
MIPUBOJINTH 3aKOHU B )KUTTS; BiH BiIHOBITIOE MTOPYIIIEHI TIPaBa 1 Kapae mo-
PYIIHHUKIB; 3aBASKA HOMY JIFOIH MOXKYTh CTIOKITHO KOPUCTYBATHCS CBOIM
MaifHOM 1 II0gaMu CBOET mparti'3.

K./I. KaBenin BBaXkaB, 10 BCS TisSTTBHICTD CY/J Ta CTOPIiH CIIPSIMO-
BaHAa B ONHIN ITUTi: CIIIPHUH TUBUTEHUAN TI030B TIEPETBOPUTH B Oe3CTip-
HUHA. Y BOMY CEHC /ISl CY/Jli — BUPIIIUTH CIIPaBy, VISl CTOPiH — BUTPATH
npolec, CyTh BUPKEHHS OMHO3HAYHA. AJle Take MePEeTBOPEHHS TI030BY
i3 cmipHOTO B O€3CTipHUH TaKoXK HE MOYKe BiJOyBaTHUCS 1HAKIIE, SIK 32 Bi-
JIOMHMH, TTIOCTIHHUMU 1 BA3HAYCHUMH TIpaBuiIaMu. BoHn HeoOXiTHI IS
TOTO, 00 MO30B MEPETBOPIOBABCS 13 CIIIPHOTO B O€3CHipHUH BiJIbHO,
3TiAHO 3 ICTHHOIO 1 He3aJIeXHO BiJ] CBaBULIA 0Ci0, AKi € nisguamu. CyKkym-
HICTh TIPaBWII, [0 BU3HAYAIOTH B3a€MHI BITHOCHHH CY/TiB, CTOPIH 1 CITip-
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HOTO IUBIJIBHOIO MO30BY Ta MOCTYIIOBUH, MPaBUIBHUH Xif NepeTBO-
PEHHS IIUBLIBHOTO MO30BY 13 cripHOTO B Oe3cmipuuii, Ha aymKy K. J[. Ka-
BEJIiHA, 1 yTBOPIOE BYCHHS PO IIUBIJIbHE CYJJOYNHCTBO 4.

T.M. S16;104YKOB TEX BBaXKaB, IO AISLILHICTH CYAY MEpeCIiaye Mo/-
BiliHY METy: BIIIHOBJIOBAaTH IpaBa, yTBEpAKyBaTH npasa. Cucrema cy-
JOBUX JiH, M0 MaloTh Ha MeTi: 1) ab0 OXOpOHY NUBITRHHUX TpaB 3
MPHUBOJLY MOPYLICHHsI a00 CIOpYy PO MpaBo, ado 2) BCTAHOBICHHS Ta
OTOPOKEHHS LIMBUILHUX TPaB Ha BUMAJOK 1X NOPYILEHb, HA3UBAETHCS
[UBUIEHUM CYTOYHHCTBOM!?,

OTxe, TOpeBOIONIHHI BYSHI MTPOIECYATICTH MaiiyKe OJTHAKOBO PO3-
KpUBAJIX MPaBOBY MPUPOAY LUBIILHOTO CYIOUYMHCTBA, PO3YMIIH HOTO
BIUIMB Ha CTaH 3aXMCTy LMBUIBHUX TpaB Ta 3aJECKHICTh e(pEeKTUBHOCTI
[MBITFHOTO TPOIIECY Bij HOTO MPaBMIIBHOCTI, JIETKOCTI Ta MIBUIKOCTI,
3pYYHOCTI ISl CTOPIH 1 Cy[iB, MIHIMAJIBHOT BUTPATH TIpaIli OCTaHHIX,
JeIIeBU3HI TPOBaLKEHHsI. Jlomyckanocs, 1110 Mo3uBady Moxe OyTH BiJ-
MOBJICHO B 3aXMCT1 HaBiTh JilICHOTO MpaBa, SIKIO HOTOo 3aXUCT B IPOLEC]
OyB HEIOCTATHIM, SIKIIIO TPOIMYIIEHI CTPOKH, BCTAHOBJICHI ISl CYIOBUX
i cTOpoHH, 200 He IOTPUMaHi icTOTHI (popManbHOCTI nuX Jiit. [{uBink-
HU TIpoLiec MPpH LIbOMY PO3MIISAABCS caMe sIK AisIbHICTh CYy Ta IHIIHX
Y4acHHKIB, TOOTO sika quHaMiyHa KaTteropis. [Ipu upomy maiixe omHO-
CTalHO BU3HAYAIIM METY IHUBUIBHOTO MPOIECY — CIIPHUHN IUBITLHUN
M030B MEPETBOPUTH B O€3CIIpHUH, a AISUTBHOCTI CyIy — BIITHOBICHHS
npasa.

Ha renepimmuiii yac Maike Bci 1 MOCTYNAaTH 3aJUILAIOTHCS He-
OJIMIHHAMH XapaKTePUCTHKAMH [TUBLIHHOI TIPOIIECYaIbHOT (POPMH.

Xoga oKpeMi OTIIAIN Ha MUBUTBHUHA TpoIleC U 3a3Hamu 3MiH. Tak,
30KpeMa, BU3HAIOUHW [IMBIILHUHI Tpoliec (POPMOIO CyIOBOTO 31iHCHEHHS
HOPM MaTepiajbHOr0 LMBUIBHOTO NpaBa, BUCHI-NIPOLECYaTiCTH BU-
3HaYaJIM HOTro MOPSIAKOM IIPUMYCOBOI'O 3A1HCHEHHS LUBIIBHOTO IPaBa.
TakuMm yrHOM, (HhaKTHUHO BU3HABAIIM 00CITyTOBYIOUMIT XapaKkTep HUBLIb-
HOTO TIpoliecy IJIsi HOPM MaTepiajbHOro MpaBa, a [HUBIIbHE MPOLECY-
albHE NMPaBO — OOCIIYTOBYIOUOIO rayy33to. ChOTOAHIIIHI TEeHIeHMIl
PO3BUTKY HayKH LIMBUJIBHOTO IIPOLECYATIbHOTO MpaBa JaroTh IiICTaBU
JUISL TPOTHUIIEKHOTO BUCHOBKY — IIMBLUIBHE MPOIECyallbHE TIPaBO HE € T0-
X1JIHUM BiJ] [IUBUILHOTO TIPaBa.

3MIHWIUCH € JIesKi 1HIII TEOPETUYHI 3aCajy IUBIIBHOTO MPOIECY.
Tak, Harpuxitaz, CTaTyToM MUBUTEHOTO CynounHCTBa 1864 p. Oyro me-
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penbadeHo, 0 MpUBaTHI 0codn a0 TOBApHCTBA, ITpaBa IKUX, 3aCHOBaHI
Ha 3aK0Hi, OyAyTh MOPYIICHI PO3MOPSHKEHHSAM ypAI0BUX MicIh abo
0ci0, MOXKYTh Mpe’ sSIBUTH CyAy IO30B MPO MOHOBJICHHS NOPYLICHUX
nipaB!®. ToOTO 1M030B po3MIsAABCS SIK BUMOTa came JI0 cyay). Ha croromni
XK, SIK BIJIOMO, € ¥ 1HIII KOHIIEMIiT pO3yMiHHS TT030BY!”.

TakuM YHHOM, ICTOPUYHHUEN TOCBIJ PO3BUTKY TEOPETUUHHMX 3aCa
[UBUILHOTO MPOIIECY MA€ BEJIUKY METOJOJIOTIUHY IIIHHICTh B JJOCIIJI-
JKEHH1 mpo0iieM muBiIbHOTO Tpouecy. JopeBomoniliHi BueHi-pouecya-
JICTH BXKE HAMITHJIM COIiaIbHY CIPSIMOBAHICTh IIUBLIHHOTO MPOIIECY.
Tomy Ha chOTOAHI, 3 YpaxXyBaHHSIM TCHICHINN Cy4acHOCTI, ITUBITEHUAN
MpoLeC Ma€ JOCHIKYBATHCS K COIliajbHa LIHHICTh, €()eKTHBHICTh
SIKOTO Ma€ 3a0e3IeuyBaTucs 3a JOIOMOTO0 Horo yHidikarii, tudepen-
miarii i rapMoHizarii.
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Koroied Sergiy. Views on the legal nature of the civil process in the works of
pre-revolutionary scientists in procedural sphere

The absence of new scientific doctrines in a civil trial and scientific criticism of
existing obscurity of the subject of science, its methodology, practical importance, the
need for reconsideration of civil procedural science — all this affects the definition of
the research object, the center of which is civil procedural activities, its purpose and
the tasks and role of the court in carrying out of justice in civil cases. Despite the fact
that civil procedural activities carried out in accordance with the rules of civil proce-
dural law which are in force at the time of the implementation of certain legal pro-
ceedings and have an impact on the determination of the nature of these proceedings,
still some way to understanding the nature of civil procedural activities, the role of the
court in it in the procedural research it is difficult to do research without the use of
historical and legal method.

Particular historical and legal interest have the works of pre-revolutionary scien-
tists in procedural sphere (including E.V. Vaskovskoho, Y.S. Gambarov, A.H. Holm-
stem, [.LE. Engelmann, K.D. Kavelin, K.I. Malyshev, E.A. Nyefyedyev, K.P.
Pobedonostsev, T.M. Yablochkov), which cover the basic tenets of civil procedure
used in civil proceedings and to this day. Among these tenets is understanding of legal
nature of a judge’s activity in civil proceedings, which is revealed through the under-
standing of civil procedure; it is carried out inception of understanding of the purpose
and role of civil procedure and purpose of court in civil proceedings. That is why cov-
erage of these basic viewpoints of scientists in procedural sphere on these postulates
and the formulation of a generalized understanding is a necessary precondition of mod-
ern methodological procedural studies and which is the purpose of our article.

It is established that pre-revolutionary scientists in procedural sphere almost
equally revealed the legal nature of civil proceedings, understood its impact on the
protection of civil rights and dependence of civil process effectiveness on its accuracy,
ease and speed, convenience for the parties and judges, minimal cost of labor, cheap-
ness of proceedings. It was assumed that the claimant can be denied in protection of a
valid right even if his defense in the process was insufficient, if it were missed dead-
lines set for court action, or were not met the essential formalities of these actions.
Civil process is thus seen as an activity of court and other participants, which is a dy-
namic category. Almost unanimously it was determined the purpose of civil procedure
— controversial civil action to transform in undisputable, and of the court —restoration
of rights.

At present, almost all of these tenets are essential characteristics of civil proce-
dural form.

Thus, the historical experience of development of theoretical principles of civil
process has great methodological value in the study of problems of civil process. Pre-
revolutionary scientists in procedural sphere have charted the social orientation of civil
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procedure. So today, given the trends of our time, civil procedure should be investi-
gated as a social value, whose effectiveness is ensured through its unification, differ-
entiation and harmonization.

Key words: pre-revolutionary civil procedure, civil procedural activities, justice,
claim, protection of rights, social value.
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0. 0. KAPMA3A

3AXUCT XUTNOBUX MNMPAB
Y UMBIICTUHHOMY MPOLECI

Posxpusaromscsa 0cobnueocmi 3axXucniy JHCumaosux npag 2pomMacsa Homapians-
HOMY, YUBLILHOMY Md GUKOHABUOMY Npoyecax. 36epmacmucs yeazda Ha Camocmiti-
HICMb [ MOJNCIUBICMb NAPANENbHO20 ICHYBAHHA HOMAPIANIbHO20, YUBIIbHO20 Ma
BUKOHABYO20 NPOYECIB Y Chepi 3aXUCY AHCUMTOBUX NPA8 cpomadsin ¢ Yipaini. Bu-
3HAYEHO OCHOBHI ACheKmu 63aEMO0Ii HOMAPIATLHOO, YUBITLHO20 MA BUKOHABYUO20
npoyecis. [{ogedeno, wo oxopona ma 3axucm npag 2pomMaosan nompeoye KOMniexc-
H020 00CTIONCEeHHS: 8I0 peanizayii cyO eKMuUeHUX npas y HOMapiaibHOMy npoyeci,
IXHbOMY 3aXUCMI Y YUBITLHOMY Npoyeci ma 8I0HOBIEHHI — Y BUKOHABUOMY NPOYECI.
Biomak, 06’ conanns nomapianvbhoeo, yueiibHo2o ma GUKOHABH020 NPOYeCie Cnilb-
HOI0 Menmoio, a came, OXOPOHA Ma 3axXucm cyb EKMUSHUX NPAs SpOMAOsH, NPONo-
HYEMO pO321s10amu 6 meopii YueiiicmuuHo20 npoyecy.

Knrouogi cnosa: nomapianvruii npoyec, yuginbHull npoyec, UKOHAGUUL NPO-
yec, 3axucm npae, 3axucm JCUMi08uUx npas.

Kapmaza A. A. 3amuTa ;KMIMIIHBIX IPaB B WMBHJINCTHYECKOM Ipouecce

Packpwisaiomes ocobeHHocmu 3auumbt HCUTUUHBIX NPAG SPANACOAH 8 HOMAPU-
ALHOM, 2PAdICOAHCKOM U UCNOTHUMENbHOM npoyeccax. Obpawaemcst 6HUMAHUE HA
CaMOCMOAMENIbHOCb U B03MONCHOCb NAPANLEIbHOZ0 CYUeCMBOBAHUs HOMAPU-
ANBHO20, 2PAHCOAHCKO20 U UCNOTHUMENbHOZO NPOYECCO8 8 Chepe 3auumnl HCUTUY-
HbIX npas epaxcoar 8 Ykpaure. Onpedenenvl 0CHOBHble ACNeKmbl 83AUMOOeCMBUs
HOMAPUAILHO20, 2PANCOAHCKO20 U UCNOIHUMENIbHO20 Npoyeccos. [lokazano, umo
OXPAHA U 3aUUMa nPas 2paxcoan mpedyem KOMNIeKCHO20 UCCIed08aAHUS O ped-
JU3ayUL CYObEeKMUBHBIX NPAS 8 HOMAPUALILHOM NPOYecce, UX 3AUUme 8 2padcOaH-
CKOM npoyecce U 60CCMAHOGIEHUU 6 UCHOIHUMeNbHoM npoyecce. Ilosmomy
00veOUHeHUe HOMAPUATbHOZ0, 2PANCOAHCKOZ0 U UCHOTHUMENIbHO2O NPOYEcco8
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