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indivisibility of the process of protecting individual rights, and the various proceedings
can exist independently of each other, in fact they can exclude the existence of each
other, the choice of procedure depends on the category of civil cases, and under existing
pending any category of cases, although there are optional step. At the stage of pro-
tection of the right during the decision should provide three types of proceedings,
namely the traditional, immediate execution and confiscation of property.

Sharing the process of protecting individual rights in procedural stage should
determine the purpose of each stage, with the goal of each stage should be consistent
with the overall aim - adequate protection of individuals' rights under each stage are
intermediaries process of protection of individual rights in court. Sharing each stage
a certain number substage, their number and names are not necessarily the same for
each stage should provide the appropriate intermediate target for each substages,
which is consistent with both the purpose of the respective stages, and in order to
process the protection of individual rights in general . This substages as the stage is
set of proceedings.

It is proposed to stage the decision to share the following substages: 1) the appeal
decision for execution; 2) start the process of execution; 3) voluntary execution;
4) preparation to enforcement; 5) the enforcement of decisions; 6) monitoring the im-
plementation affiliation; 7) completion of the execution.

Keywords: enforcement, protection of individual rights, proceedings, stage, sub-
stages.
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NPUMWPHI NPOLIEAYPU B UMBIITbHOMY CYAO4YMHCTBI:
NMPOBJIEMA CNniBBIAHOLWEHHA MPABOBUX KATEIOPIU

Y emammi ananizyemocsi npobiema cni68iOHOUICHHS. NOHAMMSL «NPUMUPEHHSL
CMOPInY | CYMIdICHUX npagosux kamezopiu. Aémop ananizye npoexm 3akony Ykpainu
«IlIpo mediayiron, Jupexmusy 2008/52 €eponeiicvkoeo napramenmy i Paou €sponu
w000 desaKux acnekmis meoiayii 6 YusLIbHUX I KoMepyitnux cnpasax, Tunosuti 3akom
Kowmicii OOH no npasy misicnapooroi mopeieni «IIpo mischapoony komepyiiuny no-
20024CY8ATILHY NPOYEDYPY». 3AZHAYAEMCA, WO NOTOHCEHHS YUX OOKYMEHIMIE ceiouamp
npo npomucmasients npumupennst i meoiayii. JJociionux 00600ums 8ax3ciusicnms
2APMOHILIHO20 NOEOHAHHS MONCTUBOCIIEU Medlayil ma nPuUMUpHUX npoyeoyp, nepe-
0YCiM, 8 KOHMEKCMI NPOYECYanbHOl OILILHOCI CYOY U000 NPUMUPEHHS CMOPIH. Ap-
2YMEHMYEMbCS HeOOXIOHICIb POUUPIOBATLHO20 MIYMAYEHHS NPUMUPHUX NPOYEOYP.
IIpononyemucs 00 ix uucna 8iOHOCUmMU Nepe2oBopiL, NOCEPEOHUYMEO, 8 MOMY YUCTI I
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mediayiro, npumuperHs, 30IUCHIO8AHe CYOOM, a MAKONC IHWE nPoYyedypU, o Cnpsamo-

6aHI HA BPERYNIOBAHHA CNOPY MUPHUM WJIAXOM i SIKI HE CYynepeyamy 3aKOHY.
Kniouogi cnoga: npumupenns cmopin, mediayis, npumMupHi npoyeoypu, cyooei

npoyedypu, NPoYecyaIbHa JisIbHICHb €YY, HO3ACYO08I CNOCOOU BUPIULEHHSL CNODIS.

T'opeuxuii O. B. IIpuMupuTeIbHbIe MPOLEIYPHI B IPAKIAHCKOM CYI0IPOU3-
BOJICTBE: MPOGJIeMa COOTHOIIEHUS MPABOBBIX KaTeropuii

B cmamve ananuzupyemcsa npobnema coomuowenus NOHAMUA «npumMupeHue
CMOPOHY U CMEJICHBIX NPABOSbIX Kamezopuil. Aemop ananusupyem npoexm 3arxona
Yrpaunwr «O meduayuuy, Jupexmusy 2008/52 Eeponetickozo napramenma u Cogema
Esponsi omnocumenbno HeKomopwix acnekmos Meouayuu 8 SpaicoaHCKux u Kommep-
yeckux oenax, Tunosoti 3axon Komuccuu OOH no npagy mexcoyHapoorou mop2osiu
«O MeACOYHapOOHOU KOMMEPUECKOU coenacumenbHoll npoyedypey. Ommeuaemcs,
YUMo NONOJNCEHUs IMUX OOKYMEHNO8 C8UOEmMeNbCmayIon 0 NPOMUEONOCmagieHul
npumupenust u meduayuu. HMccneoosamens 060CH08bI8AE BANICHOCHTb 2APMOHUYHOO
COEOUHENUSL BOIMOIICHOCTEN MEOUAYUU U NPUMUPUMETLHBIX NPOYEOYD, NPEelCcOe 8Ce20,
6 KOHMeKCcme npoyeccyanbHoll OesimerbHoCmu cyoa no co0eticmeuio 8 NpuMupeHuy
CMOPOH. Apeymenmupyemcs HeoOX00UMOCMb PACUUPUMETLHOO0 MOIKOBAHUS NPU-
MupumensHwix npoyedyp. [lpeonazaemcs K ux 4uciy omHocums nepe2osopbl, nocpeo-
HUYeCmeo, 6 Mom yucie u Meouayulo, npumupenue, ocyujecmeiiemoe cyoom, a
makaice uHvle nPoYedypsvl, HANPAGILEHHbLE HA YPe2YIUPOSAHUE CROPA MUPHBIM HYMeM
U He npomusopeuauue 3aKoHy.

Kniouesvte cnosa: npumupenue cmopom, meouayus, npuMupumensvhvle npoye-
0Ypbl, CYOeOHbIE NPOYEOYPbI, NPOYECCYATbHASL OESIMENbHOCHb CYOd, BHeCYOeOHble CHO-
€00bl paspeutenis cnopoas.

Goretskyy Oleg. The conciliation procedure in civil proceedings: the problem
of correlation of legal categories

The article analyzes the problem of correlation between the concept of "concili-
ation" and related legal categories. The author analyzes the draft Law of Ukraine
"4bout Mediation", Directive 2008/52 of the European Parliament and European
Council concerning certain aspects of mediation in civil and commercial matters, the
Model Law of the UN Commission on International Trade Law "About International
Commercial Conciliation procedure". It is noted, that the provisions of these documents
shows us opposition of conciliation and mediation.

Researcher proves that mediation is an independent way to resolve legal disputes.
Reconciliation exists as long as conciliation procedures exist. It is argued, that recon-
ciliation and conciliation procedures related as form and content. The content is the
work of the various subjects and not only the court, aimed at resolving of the dispute.
Conciliation procedures perform as form, the implementation of which is a part of the
civil procedural activities.

Keywords: conciliation, mediation, conciliation procedures, judicial procedures,
procedural activity of the court, extrajudicial dispute resolution.
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Y KOHTEKCTI JOCIHiIKEHHS] NPUMUPHUX HPOLENYp MPHUBEPTAIOThH
yBary mUTaHHS CITiBBITHOIICHHS TIOHSITh «IIPUMHUPEHHSD) 1 «MEIiaIlis,
MOLTYK BUPILICHHS SIKUX € 0COOJIMBO aKTyaJbHUM Ha (DOHI YHCIEHHHX
npoekTiB 3akoHy Ykpainu «lIpo meniamiro» Ta 10CBigy Mi>KHapOJHO-
IIPaBOBOT'O PETYIIIOBAHHA AaHOI cepu.

Crarta 2 npoexty 3akony Ykpainu «I[Ipo meniariito» Bu3Hadae mMe-
JaIliro SK aJIbTePHATUBHUH (I103aCYIOBHIT) METO] BUPILIICHHS CIIOPIB, 3a
JIOTIOMOTOI0 SIKOTO Z1Bi a00 OiJblIe CTOPOHM CHOPY HamaraloThCs B
MeXXax CTPYKTYpOBAHOTO IPOIIECY CaMOCTIIHO, Ha JOOPOBUTBHIN OCHOBI
JOCSTTH 3TOJIM ISl BUPIIIEHHS iX CIIOPY 32 IOMTOMOTOI0 MeJiaTtopa.

Crarts 3 Tupexrusu 2008/52 €Bporneiicbkoro napiamenty ta Paan
€Bporu o0 ASSIKUX acleKTiB Me/iallii B IMBUTLHUX Ta KOMEPIIIHHUX
crpaBax Bix 21 tpaBusa 2008 poxy po3risgae Memiallito K Oyab-sIKui
MpoIIeC HE3aJeKHO BiJI TOTO, SK BiH HA3WBAETHCS, Y SIKOMY JBI a00
OlsbIIe CTOPOHHM CHOPY BAAIOTHCS JI0 AOMOMOTH TPETHOi CTOPOHH 3
METOIO JOCSTHEHHS YTOIM PO BUPILLIEHHS 1X CIIOpY, 1 HE3aJIeKHO BiJl TOTO,
4n OyB IIel POoIIeC iHIMIHOBaHN CTOPOHAMH, 3aIIPOTIOHOBAHUH a0o0 MpH-
3HAYEHWH CYJIOM YH Tiepe0aueHnil HalllOHATLHIM 3aKOHOJaBCTBOM JIep-
xaBu wieHa €C. [Ipu 1boMy B IUPEKTHBI 0COOTMBO T IKPECIIOETHCS, 110
1€ BU3HAYEHHSI HE BKIIIOUAE B ce0e 3yCHIUIS, BKHTI CyIOM abo Cyazero, sKi
MparHyTh YPEryJII0BaTH CYNepeuKy B MeXax CyAOBHX MPOLELY], L0 CTO-
CYIOTBCS BIATIOBITHOTO CIIOPY.

CrmiiB3ByuHa no3uisi Oyna copmynboBana i B TumoBomy 3akoni Ko-
micii OOH 3 npaBa mixknapoaHoi Toprisii «IIpo MikHapoAHY KOMEpLiHHY
MOTOKYBaJIbHY MPOLIEAYPY», € BKAa3YETHCS, 110 HOro HOPMHU HE 3aCTO-
COBYIOTBCS B TOMY YHCIIi 1 /10 BUIMAJKIB, KOJIK Cyzias abo apoiTp y mporieci
CyZ10BOTO 200 apOiTPasKHOTO MPOBA/KCHHS HAMAraeThCsl CIIPUSTH BPETY-
JIFOBaHHIO criopy (cT. 1).

Hagezeni monoskeHHs CBiUaTh y IEBHOMY CEHCI PO MPOTHUCTABIICHHS
MIPUMHPEHHsI Ta Meiarii. 3 oHOro 00Ky, CY/UIs, SIKMH, KePyHOUH repedirom
IpoIIeCy, CIPHsIE TPUMHUPEHHIO, 3 HIIIOTO, IPOLIEAYpa MeIiallil, sKa mpo-
XOAUTb 0e3 yuacTi cyny. 3naBanocs 0, y TAKOMY IiIX0/1i HeMa€ CynepeyHo-
creii. OgHaK, Tak MOXE 3[aTHCS JMIIE NPH NEpLIOMY OIS Ha
poonemy.

Ha choropHilIHi# JIeHb HE BUKJIMKAE CYMHIBIB T€, 1110 ME/Iiallis € ca-
MOCTIMHUM CII0COOOM yperyoBaHHs PaBOBHX CIOPiB. Sk Bijomo, ciio-
4yaTKy Hpolenypa NPUMHUPEHHS 3a CHPUAHHS Mezaiaropa 3°siBUiIacs y
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KpaiHax 3arajbHOTO IpaBa K aJIbTePHATHBA TPUBAIOMY 1 JOPOTOMY CY-
JoBOMY po3msny. Jlo mboro yacy B HayKOBiH JIiTEpaTypi Meaialito mpu-
HHATO BBa)KaTH CIIOCOOOM alIbTEpPHATHBHOTO BPETYIIIOBAHHS CTIIOPIB 1 TUM
CaMMM NPOTHCTABIISATH PO3IVISLY CIIPaB y CyAax Ta IHIIKUX IOPUCAUKLIN-
HUX opraHax!.

Bo6awaerbes, mo nmpuMUpeHHS iCHYe TaM, 1€ € MPUMHpPHI Mpo-
uenypH. Y bOMy KOHTEKCTI MOKHA CTBEp/XKYBAaTH, 10 MPUMHUPEHHS 1
NPUMHUPHI TPOLEAYPHU CHIBBIAHOCATHCA AK GopMa i 3MICT. 3MICTOM, K
MU B)K€ 3a3Hadajyl, € JISUTBHICTh PI3HUX CYO’€KTiB, 1 HE TIIBKH CYY,
CTIpsSIMOBaHA Ha BPETYIIOBaHHS criopy. DopMOI0 BUCTYIIAIOTh IPUMHPHI
MPOLEAYPH, SKi BiOYBatOTbCS B MEkKaX IUBLIBHOI MPOIECYaTbHOT JTi-
subHOCTI. Lle mae HaM mijcTaBy BBaXKaTH, MO JisUTbHICTB, sIKa 3[IiH-
CHIOETHCS 11032 LIUBUILHUM CYJOYMHCTBOM, HE € MPOLECYaIbHOIO 1 He
MOYE OXOILTIOBATHCS MOHITTAM «IIPUMHUPHI mpoueaypu». MoBa B Ja-
HOMY BHIIAJIKy MOXK€ WTH BHUKJIIOYHO TPO cepy anbTepHaTHBHUX CIIO-
c00iB BUpIILIEHHSI TPABOBUX CIIOPIB.

HixaBux BucHOBKiB miinua FO. C. KomscHikoBa, J0CTiHKYI04H Bij-
MIHHOCTI MK albTepHATUBHUM BupimeHHsIM criopiB (ABC) i mpumup-
HUMH TpoLeAypaMu. ABTOp 3a3Hayae, MO TMijJ 4ac BHKOPUCTAHHS
NPUMHUPHUX MPOLENYP Y BPEryaloBaHHI KOH(IIIKTY aKTUBHY y4yacTh Oe-
PyTh cami cTopoHd. HasiBHICTE TpeThoi 0c0o0H, 10 CIIpHsiE IPUMHUPEHHIO,
MOKJTHBA, ajie He 000B’s13Kk0Ba. [1i1 gac Bukopucranns crocobis ABC y
npoLeaypi CIUTBHO 31 CTOPOHAMH Oepe y4acTb TPETsl HelTpajibHa 0coba.
[i yuacTh y oMy BHIagKy € 060B’s13K0B0I0. KpiM Toro, AissibHiCTH
TpeTbhoi 0colwu, sika Oepe y4acTh y IPUMHUPHUX NPOLEAYpax, CIPsIMOBaHa
Ha BCTAHOBJICHHSI KOMYHIKAITil Mk CTOpOHAMH Ta HAJTaHHS JOTIOMOTH B
JIOCSTHEeHHI 3rofu. BoHa He HaJlijieHa TPaBOM BUHECEHHS 000B’I3KOBOTO
IUISL CTOPIH pilleHHs, ToOTO ii GyHKUIi — cipusiTt npuMupenHio. Ha-
Briakd, mpu ABC TpeTst ocoba He jrIie BUCITyXOBY€E TYMKY CTOPIiH OO0
CIIOpY; BOHA Ma€ MpaBo MPUUMATH 000B’SI3KOBE I CTOPIH PIillICHHS.
[TpumMupHi mponenypu CHpsIMOBaHi caMe Ha MHPHE BpETYJIIOBAaHHSI
CIIOPY, Y PE3YJIbTaTi SIKOr0 CTOPOHH HE BiTUyBalOTh ceOe MePEeMOKLIIMHU
YU TIEPEeMOKEHUMH. Y TIPOIIeci MPUMHUPEHHS HUMHU MOXKe OyTH BUPOO-
JIEHO B3a€MONPUUHATHE pimeHHs. 1[poro He MOJKHA CKa3aTH PO CIIO-
coou ABC. Tpets ocoba B JaHOMy BUTAJKy Oy/e MpUiiMaTy pilIeHHs
Ha MMiCTaBl BUKJIaIeHUX 1l 00CTaBHH, 1 30BCIM He 000B’I3K0OBO, 11100 i€
PITIICHHS 33J0BOILHSIO OOHU/IBI CTOPOHHU.
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e ogHMM XapakTepHUM (PAKTOPOM JOCTIJHUK Ha3UBA€ MOMEHT 3a-
CTOCYBaHHSI KOXKHOT 13 rporieayp. CTOPOHH MOXKYTb BJATHCS JIO TPUMHP-
HUX Mpouenyp y OyIb-sIKHii MOMEHT — SIK JIO 3BEpHEHHS JI0 Cyay, TaK i
micinst nboro. Muposa yrona Moxke OyTH yKiIaJeHa CTOpOHaMH Ha Oy/ib-
SIKIH cTaii IIMBUTFHOTO TIPOLIECY 1 TIiJT Yac BUKOHAHHS CYJIOBOTO PillIEeHHS.
Crnocobn ABC MoxyTh OyTH 3aCTOCOBaHI CTOPOHAMU JIMIIIE 70 3BEp-
HEHHS 10 JIEPKaBHOTO CYIY.

Taxkum unHOM, poOuTh BucHOBOK 0. C. KonsicHikoBa, NpUMHUpHIi
nporienypu i ciocodu ABC € BiToKpeMIICHIMA CaMOCTIHHUMH BHIIAMHU
TiKBiganii KOHQIIKTIB, SKi ICHYIOTh TApAJIENBHO 1 € aNbTePHATHBHUMHU
OZIMH IIIOJI0 OAHOTO 1 10 CYA0BOTO PO3IIsAY B JepkaBHOMY cyni. Oco0-
JIMBOCTI KOXKHOTO 3 HUX 38 HEOOXiTHOCTI JO3BOJSIOTh BU3HAYUTH Haii-
OUTBIN MPUIHATHY MPOLIEAYPY AJIS JKBiaIii KOHKPETHOTO CIOPY?2.

Mu BBaxxaeMo, 110 Ha 3aKOHOJIABUOMY Ta TEOPETUYHOMY PIBHSX BijI-
OyBa€ThCs MITYYHE MPOTUCTABJICHHS MEiallil i MPUMHUPHUX TPOLICTYP.
3a3HaunMo, 110 HIETHCS, HacaMIIepesl, PO TaK 3BaHy CyJOBY Meialiio’.
He 30BciM 3po3ymina mofo mboro JyMKa 3aKOHOIABIIs, SIKUW BiTHOCHUTH
MeIallifo JUIIE 0 M03acyJOBUX CIIOCO0IB BUpimIeHHs criopiB. Hemae
HAyKOBO OOIPYHTOBAaHOI KOHLIEMIIil PO3BUTKY MeAiauii Ta iHINX Npu-
MUPHHUX Ipouenyp. binbin npaBunsHUM, Ha HAalLy TyMKY, € TapMOHiliHE
MO€AHAHHS MOKJIMBOCTEH Meiauii Ta MPUMUPHUX NPOLEAYP, 30KpeMa
i y pycii mporecyaibHOI AisTTBHOCTI CyAy IIOA0 CHPHUSHHSA y IPUMH-
PEHHI CTOpiH. SIK AONATKOBHH apryMeHT 3a3Ha4MMO, 110 HaBiTh y THX
BUNAJIKaX, KOJIU CYJ ITpoLecyaabHO 0(hOPMITIOE Pe3ynbTaTH Meiaii, BiH
THUM CaMHUM CHPUSIE IPUMHUPEHHIO CTOPIH.

Mu 3rofHi 3 THMH aBTOPaMH, SKi IEPEKOHYIOTh Y TOMY, ITI0 Ha ChO-
TO/IHI Mejialis MOCTYMOBO BTpayae ajJbTePHATUBHUI XapakTep i Bce
qacTille 3aCTOCOBYETHCSI HAPIBHI 1y B3a€MO3B’SI3KY 3 IHIIMMH CIIOCO-
0aMu 3aXUCTy MOPYyLIEHUX cy0’ eKTUBHUX npaB. [IpuunHa Takoi TpaHc-
¢bopmariii monsirae B TOMy, 110 B Cy4YaCHOMY CYCITIJIBCTBI Meziamis
31e01IBIIOTO BIATOBI A€ iHTEpecaM i morpedaM CcyO’€KTIB CIIPHUX
MPaBOBIAHOCHH, OCKIUJIBKU J103BOJISIE BUPILIYBaTH pO301KHOCTI, SIKI BH-
HHUKAIOTh, HAa B3A€EMOBHTIIHIM OCHOBI 0€3 3aliBHX I'POIIOBHX, YaCOBHUX
1 eMOIIHHUX BUTpaT?.

VY TakoMy po3yMiHHI Mefialis € MepCcleKTHBHUM HAMPSIMOM Teopii
1 MPaKTHKH 3aKOHOTBOPYOCTI, OCKIIBKY HaJJa€ MOXKIIUBICT IOETHATH T1€-
peBaru Memiamii Ta IHIIUX TPUMHUPHUX TPOIEAYP 1 AISUTBHOCTI CyAdy,
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crpusie BUOOPY CynOBOI IIPOLIEAYPH BPETyII0OBaHHS criopiB. Ll Te3a mae
MIPUHITUTIOBUH XapakTep i 103BOJIsIE OOTPYHTYBAaTH HEOOX1THICTh PO3IIH-
PEHOTO TIayMadeHHs IPUMUPHUX MPoLEenyp. ABTOp 110 X MepesiKy npo-
MOHY€ BiJIHOCUTHU NEPErOBOPH, TIOCEPEIHHULITBO, 30KpeMa i Memialliio,
MIPUMUPEHHS, 31ICHIOBaHE CY/IOM, a TAKOXK 1HIII MPOIEAYPH, SAKi CIIps-
MOBaHI Ha BPETYJIIOBAHHS CIIOPY MHPHHM IUISIXOM 1 HE cyrepedars 3a-
koHy. Taka mo3uiisi cpuse, Ha Hall MO, HiBETIOBAHHIO HAsBHUX
ChOTOJHI BiIMIHHOCTEH MK IPUMHUPEHHSM Ta Meiali€ro, a ocodam, sKi
0epyTh y4acTh y CIIpaBi, JTO3BOJUTH OOMPATH HAWOINBIN 3pydHUN TS
HUX BapiaHT ypeTyalOBaHHS CIIOpY.

[ikaBo, 110 Bxe 3raayBanuii Hamu TunoBuii 3akoH FOHCITPAJI nae
TaKe BU3HAUYCHHS NOTO/DKYBaJIbHOI pouenypu. Ha nymMKy po3poOHUKiB
LIbOTO 3aKOHY, IOTOXKYBaJIbHA [IPOLIELyPa O3HAYAE IPOLIEAYPY, SKa MOXKE
IMEHYBATHUCSI TIOTOJIKYBaJIbHOIO, ITOCEPETHHUIILKOI0 200 TI03HAYATUCS TeP-
MIHOM aHAJIOTIYHOTO 3HAYCHHSI 1 B MEXKaX SIKOT CTOPOHU MPOCATH TPETHO
oco0y abo ocib (mocepenHUKa) HAaTH iM AOTIOMOTY Y CIpo0i AOCSITTH
MUPHOTO BPETYIIOBaHHS iX CIIOPY, SKUI BUHUK 13 TOTOBIPHUX M 1HIIIAX
MpaBoBiAHOCHH a00 y 3B’s3Ky 3 HuUMHU. [locepenHunk HEe Mae mpaBa
HaB’s3yBaTH CTOPOHAM BUPILIEHHS CIIOPY.

Sk 6auuMo, y IbOMY BH3HAU€HHI aKLIEHT POOUTHCS SIK Ha IIMPOKIH
chepi 3acTocyBaHHS TOTOKYBaJIbHUX TPOIIENYP, TaK 1 HA TOMY, IIIO
000B’SI3KOBOIO YMOBOIO TaKOi ITPOIICAYPH € 3BEPHEHHS JI0 TPETHOT 0COOH
3a CIIPUSIHHAM Y BPETYJIIOBaHHI CIIOpY.

TakuM YMHOM, CHOTOIHI 3aJTMIIAIOTHCS HEBUPILIEHUMHU MUTAHHS
PO BUIY IPUMHUPHUX Hpoueayp, GopMu iX 3alpOBaIKECHHS y IIPABOBY
CHCTEMY, 0COOIMBOCTI peryIaMeHTallii Ha BITYU3HIHOMY IIPaBO3HABUOMY
rpyHri. [Ipore, MoxHa TOBOpUTH PO (OPMYBaHHS JBOX OCHOBHHX Ha-
NpsIMiB PO3BUTKY MEAialii: SK CAMOCTIHHOTO MEXaHi3My BpPETyIIOBaHH
CTIOpY, IO iICHY€E MapaleNbHO i3 TPATUIIITHIMHA CTI0CO0aMH 3aXUCTY IIH-
BUTBHUX TIpaB (11032 IOPUCAUKIIHHOIO CUCTEMOI0); a TaKOXK SK MeXa-
HI3MYy, 10 3a0e3reuye peai3alilo OCHOBHUX NOBHOBa)XXEHb OPraHiB
LUBUIBHOT I0pUCAMKLIT (Y MeXax IOPUCIUKLINHOT CUCTEMN ).
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Goretskyy Oleg. The conciliation procedure in civil proceedings: the problem
of correlation of legal categories

The article analyzes the problem of correlation between the concept of "concili-
ation" and related legal categories. The author analyzes the draft Law of Ukraine
"About Mediation", Directive 2008/52 of the European Parliament and European
Council concerning certain aspects of mediation in civil and commercial matters, the
Model Law of the UN Commission on International Trade Law "About International
Commercial Conciliation procedure". It is noted, that the provisions of these docu-
ments shows us opposition of conciliation and mediation.

Researcher proves that mediation is an independent way to resolve legal disputes.
Reconciliation exists as long as conciliation procedures exist. It is argued, that recon-
ciliation and conciliation procedures related as form and content. The content is the
work of the various subjects and not only the court, aimed at resolving of the dispute.
Conciliation procedures perform as form, the implementation of which is a part of the
civil procedural activities.

The author believes that the activities carried out outside of civil legal proceedings
is not procedural and they can’t be covered by the term "conciliation procedures". A
case in point could go entirely to the field of alternative methods of resolving legal
disputes.

The study emphasizes that on the legislative and theoretical levels, there is an ar-
tificial opposition of mediation and conciliation procedures. The domestic legislator
considers mediation only to extrajudicial ways of dispute resolution. The researcher
argues that there is no scientifically based concept development of mediation and other
conciliatory procedures in the field of domestic jurisprudence. The author notes that
harmonious combination of opportunities of mediation and conciliation procedures,
including the procedural activities of the court concerning the reconciliation of the
parties seems promising.

The study supports the position that mediation facilitates to the choice of court
dispute settlement procedures. The necessity of a broad interpretation of conciliation
procedures is proved. Author offers to attribute negotiation, intermediation, including
mediation, conciliation by the court, as well as other procedures aimed at resolving
the dispute by peaceful means, and not contrary to law to one of conciliation proce-
dures. This position is aimed at leveling of differences between reconciliation and me-
diation, which exist today, and the parties involved in the case get opportunity to select
the most convenient option for them to settle the dispute.

Keywords: conciliation, mediation, conciliation procedures, judicial procedures,
procedural activity of the court, extrajudicial dispute resolution.





