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UMBINTBHE, MIANPUNEMHULBKE
TA TOCINOOAPCBLKE MNPABO
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MPUHUWN NPOMOPLIAHOCTI AK HOBA 3ACALA
UMBINIbHOIo CYQO4YUHCTBA 3A NNPOEKTOM
HOBOI PEOAKLII LINMK YKPAIHU

Okpecnioiomvcst OCHOBHI NYONIUHO-NPABOBI 3ACAOU MINCHAPOOHO20 NPOYe-
CYanbHo20 NYONiUHO20 NOPAOKY, K OYIU 3aK1A0EeH] 8 Npoekmi HOBOI pedaryil
LIIK Vkpainu. BcmarnosieHno, wo 0711 3a0e3nedents OnmumMaibHux uliaxie 0ocse-
HEeHHs 3A80aHHS YUBITbHO2O CYyOouuHcmea 6 npoekmi nogozo L[ITK 6yno 3anpo-
saodoiceno npunyun nponopyitnocmi. Hasooumvcsa xapaxmepucmuxa ybo2o
npunyuny 6 npaxmuyi oisnonocmi €gponeticbko2o cyoy 3 npas aodunu ma Kon-
cmumyyiiinozo Cyoy Ykpainu. Oxapakmepuzo6ano smicm yb020 NPUHYUNY 6 Yu-
sinbHoOMY cyOouuncmai Yrpainu. IIpoananizosano Hanpsamxu peanizayii npuHyuny
nponopyitinocmi 3a npoekmom Hosoeo LIIK. Obrpynmogyemscsi HeoOXioHicmb 6u-
KOPUCMAHHS NPUHYUNY NPONOPYIUHOCMI NPU POSULUPEHHI NPOYECYANbHOI AKMUG-
Hocmi cydy 3 Memor 3abe3neyeHus hakmuuroi pieHocmi cmopin ma peanizayii
npasocyonux yineu.

Knrwouosi cnosa: yusinoue cyoouurncmeo, npoekm nogoi peoaxyii L{IIK, npu-
HYUn nponopyiunoCmi, 3a60aHH YUBIILHO20 CYOOUUHCMEA, YUBLILHI CNPABU,
ehexmugHicmy, MINCHAPOOHUL NPOYECYALbHULL NYOITYHUL NOPAOOK.
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Kopoeo C. A. llpuHuun nponopuuoHaJIbHOCTH KAaK HOBOE HAYAJI0 FPAMKIAAH-
CKOI'0 Cy10mpou3BoacTBa 1o npoekTy HoBoii penakuun ['TIK Ykpaunsi

Onpedensaomcsi OCHO8HbLE NYOIUUHO-NPABOBbLE HAUALA MEHCOYHAPOOHO2O NPO-
yeccyanpHo2o nyonuuHo20 NOPaOKa, KOmopule ObLIU 3aTI0JICEHbL @ NPOEKMe HOBOl pe-
oaxyuu IT'TIK Vkpaunel. Yemanoeneno, umo 0a obecneuenuss OnmuManbHulx nymei
Q0CIMUNCEHUS 3A0AUU 2PANCOAHCKO20 CYOONPOU3B00cmaa 8 npoekme Hoeo2o I'TIK Obin
66eden npuHYUn nponopyuoHarvuocmu. Hagooumes xapaxmepucmuxa 3moeo npu-
Hyuna 6 npakmuxe deamenvrhocmu Esponeiickoeo cyoa no npasam uenogexa u Kon-
cmumyyuonnozo Cyoa Yxpaunvl. Oxapaxmepuzoeano cooepaicanue 9mo20 npuHyuna
6 2padIcOancKom cyoonpouszeoocmee Ykpaunol. [Ipoananu3uposarsl Hanpasienus pea-
UBAYUY NPUHYUNA NPONOPYUOHATbHOCIU no npoekmy nogozo TTIK. Obocnogvisa-
emesi  HeobX0O0UMOCMb  UCNONbL308ANUS NPUHYUNA  NPONOPYUOHATLHOCU  NpU
pacuupenuu npoyeccyanbHoll akmusHOCmuU cyod 8 Yesax obecnedenust hakmuieckoeo
pasencmea CmopoH u peanusayiil npagocyOHbIX yenell.

Knrwoueswie cnosa: epasxcoanckoe cyoonpousso0cmeo, npoeknm HoBol pedakyuu
I'TIK, npunyun nponopyuoHaibHOCMU, 3a0auu 2PaicOaHCKoO20 CyOonpou3soocmaa,
epadicoanckue dena, dQGeKmusHOCIb, MENCOYHAPOOHDLIL NPOYECCYAbHbIL NYOTUY-
HbLL NOPSOOK.

Koroied Sergii. The principle of proportionality as a new beginning of civil
proceedings under the draft of new edition of the CPC of Ukraine

1t is established the main public legal principles of the international procedural
public order, which were laid in the draft of the new edition of the CPC of Ukraine,. It
was established that in order to ensure optimal ways to achieve the task of civil pro-
ceedings in the draft of the new CPC the principle of proportionality was introduced.
1t is brought up characteristic of this principle in the practice of the European Court
of Human Rights and the Constitutional Court of Ukraine. The content of this principle
in civil legal proceedings of Ukraine is characterized. The directions of the implemen-
tation of the principle of proportionality in the draft of the new CPC are analyzed. The
necessity of using the principle of proportionality with the expansion of the court's
procedural activity is substantiated in order to ensure de facto equality of the parties
and realization of the justified goals.

Key words: civil legal proceedings, draft of the new edition of the CPC, the prin-
ciple of proportionality, the tasks of civil proceedings, civil cases, effectiveness, inter-
national procedural public order.

MiXHapOIHUH MpoLeCyaTbHAN ITyOIiTHAN TIOPSIOK, SIKHH YTBOPIO-
I0Th MDDKHAPOJIHI CTaHIapTH, IPUHIIUIIN, HOPMH, 1[0 TAPAHTYIOTh CIpa-
BE/IJIMBHUHI CYIOBHH PO3IVISL, BIUIMHYB i Ha MyOJIiuHi 3acan HUBLILHOTO
npouecy YKpaiHu, 3MiCTOM SIKHX €, 30KpeMa, FapaHTyBaHHS JOTPUMAaHHS
Ta 3a0e3redeHHsT 000B’I3KOBUX CTaHAAPTIB CIPABEIIMBOTO CyJOBOTO
pO3MIsALY, 30KpeMa, IpaBa Ha JOCTYH JIO CYIy, BEpXOBCHCTBA MpaBa,
MPUHIMITIB MPAaBOBOT BU3HAYEHOCTI Ta TPOMOPLIHHOCTI!.
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3a3HaueHi myOmigHO-TIpaBOBI 3acay Oyau 3aKiiajiedi y po3pooie-
HoMy Pajoro 3 mutans cynoBoi pedopmu npoekti HoBoi pexakiii LITTK,
I'TIK ta KAC VYkpainau, siKi BKe 3HaAXOAATHCS Ha po3risai BepxoBHoi
Pagu Ykpainu y BUIVISIII BiAMOBiAHOTO 3aKOHOIPOEKTY?. IIpoekT HOoBOT
penakii LIIIK Ykpaiau MiCTUTE 9MMaITo HOBEIT, SIKi BXKE JaBHO HaIpallb-
OBYBAIIHCh IIUBIJILHOIO MPOIIECYaTbHOI0 HAYKO0, 30KpeMa B paMKax JI0-
CJiDKeHb TUTaHb yHiikamii Ta audepeHuiamii cyJoBUX TPOLEAYP.
Amxe came auQepeHmiaiis CyIoBUX MPOLEAYyp Ta iX aJeKBaTHICTh
METi BUPILIEHHS KOHKPETHOTO MPOLECYalbHOIO MUTAHHS MOKJIMKaHA
MiIBAITUTH €(DEKTUBHICTh IUBUIBHOTO CyJOYMHCTBA 3 OIVISIAY Ha Mare-
piajbHO-TIPABOBI Ta MpOIleCyalbHi OCOONMBOCTI NMEBHUX KaTeTopii
cnpaB. A BiaTak, IMBUILHHUI Mpoliec Mae OyTH THYYKHM, TOOTO Hepen-
OauaTy HaOLIBII ONTUMANIBHI IIUTAXU TOCATHEHHS 3aBIAaHH [IMBLIGHOIO
CYIOYMHCTBA, 1110 Ma€e OyTH 3a0e3MeYeHO MepenycCiM IMITJIEMEHTAIIIEI0 B
UBUIBHE CYAOYMHCTBO YKpaiHU MyOJIiYHO-TIPAaBOBHX 3acajax MiKHa-
POIHOTO MPOIECYATbHOTO IMyOJIIYHOTO MOPS/IKY, OCHOBHI 3 SIKUX OyIn
onpuronHeHi e y Pekomenparnisx Komitery MinictpiB Pagu €Bponn
JiepKaBaM-uwIeHaM CTOCOBHO IIUISXIB MOJIETIIEHHS JOCTYITY JI0 MPaBo-
cynast (1981 p.) Ta CTOCOBHO MPUHITUITIB IIUBUILHOTO CY/IOYMHCTBA, CIIPSI-
MOBaHHUX Ha BIOCKOHAJICHHS CynoBoi cuctemu (1984 p.).

BpaxoBytoun BulieHaBeIeHI MyOIiYHO-TIPABOBI 3acaiv B HOBI pe-
makii LIITK Ykpaiau 10 0CHOBHUX TIPUHITUIIB (3acar) MUBUTEHOTO CY-
JOYMHCTBA Ha 3aKOHOAABYOMY PiBHI BIEepIIE BiAHECEHO “TIPO-
nopuiiHicTs” (1. 7 4. 3 ctT. 2), sika nepeadayae BU3HAUCHHS CyIOM IIO-
PSLAKY 30iHCHEHHS NMPOBAIKEHHS Y CIIpaBi 3 OIVISILY HA: 3aBJaHHS LIU-
BUIBHOTO CYIOYMHCTBA; 3a0€3MEUCHHS PO3YMHOro OanaHcy Mix
NPUBATHUMH U MyOIIYHUMH iHTEpecaMu; 0COOIMBOCTI TIPEIMETa CIIOpY;
LiHY T030BY; CKJIAJIHICTh CIIPaBU; 3HAYEHHS PO3IIISAY CIIPAaBH AJISI CTOPIH,
yac, HeOOXiTHHUIN /7151 BAMHEHHS THUX YW 1HIITUX Jil, pO3MIp CyTOBHX BHUT-
par, 1MoB’A3aHuX 13 BIAMOBLAHUMHE MPOIECYaTbHUMH [isiMu TOIO (cT. 11).

B ropunnuHiii iTeparypi pUHIMIT TPOMOPLIHHOCTI BU3HAETHCS O/
HI€IO 3 BUMOT' BEPXOBEHCTBA MpaBa i Ma€ iCTOTHE 3HAYCHHS ISl CY[0-
YUHCTBA. 3a3HAYAETHCS, IO TPUHIIUT TPOMOPIIIHOCTI, Ha BIAMIHY BiJ
HIINX 3arajJbHOMPABOBUX NMPUHIINIIIB, CIPIMOBAHNAN Oe3MM0ocepeHbO Ha
BU3HAUEHHsI HEOOX1IHOCTI BTpYYaHHs JIep)KaBHUX OpPraHiB y mpasa Ta
cB00OAM 0Ci0, CTyIEHs TAKOrO BTPYyYaHHS 1 Ma€ Ha MET1 3aXMCT MIPaB Ta
cBO0O/I BiJl HAIMIPHOIO IIPaBOOOMEKEHH. ba3oBHMHM KaTeropisiMu, siKi
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PO3KPHBAIOTH MTPUPOIY MPHUHITUITY TTPOIOPITIIHOCTI, € KaTeropii “oOme-
KeHHs” Ta “OaynaHc™.

HaykoBI1i Tako) BU3HAUAKOTh MPUHIUI CITIIBPO3MIPHOCTI (porop-
LIHOCTI) SIK 3aranbHUM, YHIBEpCAIbHUN IPUHIIMII [TPABA, SIKUH BUMarae
CITIBPO3MIpHOTO OOMEKEHHS TIpaB Ta CBOOO JIFOAUHH JUTS JOCSITHEHHS
myOmiganx wineit. [IpuHmmn cniBpo3MipHOCTI € YKpaiHCHKOIO0 Ha3BOIO
MPUHIMITY TporopuiitHocTi (principle of proportionality), mpuitHATOTO
B npasi €C. 3riiHo 3 NPUHLIHUIIOM CHIBPO3MIPHOCTI (ITPOMOPLIHHOCTI)
OpraHM BJIag, 30KpeMa, He MOXYTb NOKJIAJZaTh Ha T'POMAIsH 30-
0OB’s13aHHS, SIKI IEPEBUIIYIOTh MEX1 HEOOX1THOCTI, 1110 BUILIMBAIOTH 13
myOJIIYHOTO IHTEPECY, IS TOCSITHEHHS IIJIeH, SKMX BUMAra€ThCs TOCST-
HYTH 3a JJOIIOMOTOI0 3aCTOCOBYBaHOI MipH (200 il BlIaJgHUX OpraHiB).
BinmosinHo, 3acTocoByBaHa Mipa IOBHHHA OYyTH MPOIOPIiHOO (TI0-
BuHHA BianoBigatn) M. Cyn €C 3a3Ha4uB, MmO SKIO BCTAHOBIIEHI
3000B’s13aHHSI HE MPONOPILiiHI LiJsAM, TO Mipa TOBHHHA OyTH aHyJb-
oBaHa. [IpuHUIMI TMpOMOPLIiHOCTI T03BOJISE BCTAHOBJIIOBaTH OOMe-
YKEHHS, SIKi He BHOCSTD PO3JIajl y 3/M1CHEHHS Cy0’ €EKTHBHOTO ITHBITEHOTO
MpaBa, HaJa€ MOXJINBICTh HOMY 371 CHIOBATUCH Y TAPMOHII 13 CyCIIiIb-
HUMH iHTEpecaMu Ta IpaBaMu iHIIUX oci0. Llel npuHIun BUCyBae Kpu-
Tepiit Mexi (pe3yabrary) Aiii abo pillleHb: BOHU HE TIOBHHHI BUXOAWTHU
3a MeXi BiamoBigHoi MeTH. [IpuHITUI TpoTnopITitHOCTI Tependadae BUOIp
PO3YMHUX, HAHOLTBII €()EeKTUBHUX 3aXO/IB JUIsl JOCATHEHHS METH 1 3a-
BXK/IM 3aCTOCOBYETHCS B CYKYITHOCTI 3 IPUHIIMIIOM CIIPaBEUIMBOCTI>.

[TpuHIMT TPOIIOPLIHHOCTI OCTAHHIM YaCOM 3raJy€ThCs B PILLICHHSIX
€BpOIIEICHKOTO CyTy 3 IpaB JTOAWHU Ta KoHcTuTytiitHoTo 1 BepxoBHOTO
cyniB Ykpainu. HaykoBIi TeX AOCHIKYIOTh €W NMPUHIIKAI B aCTIEKTi
ioro 3acTocyBaHHs €BpOMNENHCHKUM CyI0M 3 TpaB JtoauHu Ta KoHcTu-
tyuiiaum Cynom Ykpainu. Ilpore, fioro yHiBepcanbHe po3yMiHHS A
FOPUCIUKIINHOT MisITBHOCTI, BKIFOYAIOYH ¥ IMBIJIBHE CYTOYHHCTBO,
SK B HayKOBIH JiTepaTypi, Tak il 3aKOHONABCTBI Ta CyAOBIH MpakTHIll
BiJICYTHE.

Tak, nHanpukian, Koncrutyniiauiit Cyn Ykpainu B cBoemMy Pimenni
Bix 8 kBiTHS 2015 poky Ne 3-pn/2015 3a3Ha4mB, 10 BCTAHOBIIIOKOYH 00-
ME)XEHHS TIpaBa Ha alejsIiifHe Ta KacaliifHe OCKapKeHHS CyIOBUX pi-
LIeHb, 3aKOHO/IABEI[b TOBUHEH KEPYBATHCS TAKOIO CKJIA/I0BOIO TIPHUHIIUITY
BEPXOBEHCTBA IPaBa, SIK MPONOPUiHHICTb. 3a MpaBoBOIO Mo3uLieto Kon-
crurytitaoro Cyay oOMeXeHHs TpaB i CBOOOJI JIFOIWHU 1 TPOMaITHUHA
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€ JIOIYCTHMHUM BHUKJIIOYHO 32 YMOBH, 1110 TaKe OOMEXXEHHSI € IOMipHUM
(mporopriitHM) Ta CyCHiIbHO HEOOXiTHIM. 3aCTOCOBaHI 3a MPHHLIUTIOM
IPONOPLIHOCTI OOMEKEHHS MOKYTh OyTH BCTAHOBJICHI TiBKH TOI,
KOJI BOHH € HEOOX1IHUMU Ta BiJNOBIIAIOTh IUJISM 1 3arajlbHUM iHTEpe-
caM, sIki Bu3HaHi €BporefickkuM Coro3oM, a00 oTpedi 3aXUCTUTH TIPaBa
1 cBOOOIM 1HIIMX 0Ci0.

Y po30y10BYy MPHUHIIUITY TPONOPILIHHOCTI HEAOUSKUX 3yCHIIb JIOKJIAB
€BponeichKui cya 3 MpaB JIOAUHH. JJOCTiTHUKY HiAKPECTIOI0Th, 1110
npu oMy CyJ1 TTOCHTIIOBHO BUPINIYBaB YOTHPHU TPYIH MUTaHb: 1) 4
Oymno mependadeHe 3aKOHOM Te 0OMeKeHHs (BTPYUaHHs), 110 3arepedy-
€ThCSI; 2) UM TIEPECITIIyBaI0 BOHO OJIHY 3 JIETITUMHUX IIJICH, 3a3HAYCHUX
y €EKIIL; 3) uu 6yno BOHO HEOOXIAHUM Y NIEMOKPATUYHOMY CYCIIiIbCTBI;
4) un Oyn0 BOHO CIIBPO3MIPHUM Tiil IPaBOMIPHIN METi, SIKOT OCsATaIu®.

BpaxoByrouwn, 1110 mepeBaxxHoO0 c(heporo BUKOPUCTAHHS OaIaHCy 1H-
TepeciB € piBHOBara MiXK iHTepecaMH JIIOIUHH 1 CyCIIILCTBA, TOMY caMe
B TAKOMY KOHTEKCTi (DOPMYIIIOIOTHCSI OCHOBHI MO3HLIT €BpONEHCHKOro
CYLY, B PILLIEHHSX SKOTO 3a3HaYE€HHUI KPUTEPili OTpUMAaB Ha3BY PUHLIUILY
poTopLiHHOCTI.

B acmexTi pineHs €Bporneichkoro cyay 3 npas JOIHHU [TPU TITyMa-
yenHi Konsenuii Cyq nparse 10 BU3HaYeHHsI PIBHOBArM MK Pi3HUMH
MpaBaMU Ta iHTepecaMu (MA€EThCS HA YBasi sIK piBHOBara Mik mpaBaMu
OKPEMOTO IHIMBIAA Ta CYCHIIbHUMH a00 JepKaBHUMH IHTEpeCcaMu, TaK
i OanaHc MiX MpaBaMU OKPEMHUX 0Ci0, IHTEPECH 3aXHCTY SIKUX Cymep-
eyarb OauH onHoMY). Ilo cyTi, mpUHIUI MPONOPLIHHOCTI, SIKUH 3aCTO-
coByeThcst Cynom mipu TirymadeHHI KoHBeHI1ii, mepepbadae HasiBHICTh
JIOT HU3KKM BUMOT JI0 TIPaBOBHX aKTIiB JEPIKABH, IO PEryIIOI0Th MOBe-
JUHKY 1HUB11a. BoHM HE MOXKYTh OyTH CBaBUILHUMHU, HEPO3YMHUMH, HE-
CIpaBeVIMBUMHU, HEOOIPYHTOBAaHMMH ab0 3YMOBJICHHMHU NPUMXaMHU
3akoHOmaBIiB. OOpaHi 3ac00M MAarOTh OPTaHIYHO Ta PaIlioHATBHO CITiB-
BITHOCHUTHCS 3 Oa)KaHUM PE3yJIbTaTOM, JTOCATHEHHS SIKOTO peati3y€eThCst
NPUIHATTAM Jep:kaBHOTO pieHHs. Haiioinbie yBaru Cyn npuzinse me-
PEBIpIIi MPOMOPIIIHHOCTI 3aCTOCOBAHUX 3aXO/IiB 1 IOCTABJICHOT METHS.

[IpuHIATT TPOTIOPIIHHOCTI TAKOXK JOBOJII AKTUBHO 3aCTOCOBY€ETHCS
B npakTui Cyny €Bporneiicbkux CriiBToBapuCTB. B 1010 OCHOBY ITOKITa-
JICHO OILIIHKY BiJITOBIHOCTI 3aXO/iB, SIKi HEOOX1JIHO BXKHTHU, IMOCTABJIC-
HUM UisIM. L{e# mprHIMI 32aCTOCOBY€ETHCS B 3aJIEKHOCTI BiJl KOHKPETHOL
CIpaBH, Ky MO>KHA BiIHECTH JI0 OJHI€T 3 TAKUX I'PYIL: OCKAPKEHHS 10pU-
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JYHOIO 9 (PI3HYHOI0 0COO0I0 TIEBHUX aIMIHICTPATUBHUX [, B PE3yiIb-
TaTi AKUX, Ha MKy Li€i 0co0u, Oyimo iCTOTHO 0OMeXeHo ii mpasa; oc-
KapKeHHS CaHKIHM, $Ki, Ha JyMKy II03MBaya, € HaJAMIpHUMH;
OCKap>KeHHsI HANPSAMKIB AiSTIbHOCTI IEBHOTO a/IMiHICTPAaTUBHOTO OPraHy,
10 MOPYIITYIOTh MPUHITUI POTIOPIIIHHOCTI, HAPUKIIAl, BUTPAdeHi 3y-
CHILIsl 00 BUTPAYCHI KOIITH HE BiIIOBIIAIOTh PE3y/IbTaTy’.

BukopucTOBYIOUH 1€ IPUHINIL, CY1 TOCTYIOBO (BiJ pillICHHS 10
pilIeHHs) po3pOOISAIOTh CUCTEMY KPHUTEPiiB IPO MEXKi MPaBOMipHOTO
BTPY4YaHHS 3aKOHOJIABIIS B T€ UM iHIIIE TpaBo!'’.

BpaxoBytoun [OpHCIMKIIIIHUI XapaKTep LHUBUIBHOTO MPOIIECY,
CITyITHOIO BUAAETHCS JyMKa, 0 B HUBUILHOMY CYIOYMHCTBI BapTO BU-
3HATH HE TUIbKK OaslaHC ITyOIivyHOTO 1 MPUBATHOTO iHTEpECY, aie i 6anxaHc
MIPUBATHUX 1HTEPECIB OKPEMHUX CY0’ €KTIB IUBIIHHOTO CyAOUYNHCTBA, 10
CKJIaZla€ BaXKJIMBHUI 3MICTOBHMI acleKT BEPXOBEHCTBa Mpasa. [loTpu-
MaHHs1 0aJaHCy iHTepeciB HAYKOBIII PO3IIISAal0Th OCHOBHUM KPHTEPiEM
CHpaBeIMBOCTI MPOLEAYpY POy UMBiIbHOI cripaBu. Ha ocHOBI Oa-
JIAHCY IHTEpeciB TPYHTYIOTHCS ifesl TPaBOBOi JOTIOMOTH OKpPEMUM
cy0’€KTaM; paBuIIa PO PO3MOALT TATAPS IOKa3yBaHHS; BCTAHOBJICHHS
JOKA30BHX MPE3yMIILIH ISl 3aXUCTy CTOPOHH, IO NepedyBae B OiIbII
YpasarBOMY CTaHOBHILI; 3aX0H IUCIMILUTIHYBAHHS YYaCHUKIB LIUBLIb-
HOTO 00iry Ta 3a0e3redeHHs HaJeKHOI TypOoTH mpo opopMIIeHHS CBOiX
MpaB; Mipy CTUMYITIOBAHHS IIPABO3T1IHOT MOBEAIHKH TOIIO! .

[TpoBiaHiI BUEHI-IIPOLECYaiCTH MPUHILUI TPOIOPIIHHOCTI (TTOPsI
13 MPUHIMIIAMU BEPXOBEHCTBA MpaBa, IpaBa Ha Cyl, MPaBOBOI BU3HAYE-
HOCTI) BiTHOCSTH 10 3aTaJIbHOBH3HAHUX MTPUHITUIIIB i HOPM IUBIIEHOTO
CYJIOUYMHCTBA 1 BBAXKAIOTh, 110 [eH MIPUHITHUIT CIIPSIMOBaHUI Ha 3a0e3re-
YeHHs y IPaBOBOMY PETYIIOBaHHI PO3yMHOT0 OanaHCy NPUBATHHX 1 IMy0-
JMIYHUX 1HTEPECIB, BIAMOBIAHO 10 SKOTO 1[I OOMEXEHb MpaB MOBUHHI
OyTH iICTOTHHMH, a 3acO0M iX JOCSATHEHHS — OOTPYHTOBAaHUMH 1 MiHi-
MaJIbHO OOTSDKIMBUMH ISt 0Ci0, 4ni IpaBa 0OMEKYIOThCS. 3 OISy Ha
e JOKTPUHAIBHI XapaKTepUCTUKU bOTO MPUHLUIY 3 TOUYKH 30pY CHU-
CTEMH H0T0 BUMOT Yy IJIOMIMHI PaBO3aCTOCYBaHHSI 3BOAATHCS 10 TAKOTO:
MeTa BCTAHOBJICHHS TIEBHUX 00OMEXeHb Ma€ OyTH JIETITUMHOIO H 1CTOT-
HO0; 0OMEKEHHSI, 10 ePECITiYIOTh ICTOTHY METY, MalOTh OyTH 00’ €K-
TUBHO BUIIPaBAaHUMU, OOTPYHTOBAaHUMHU; MPH 3aCTOCYBaHHI OOMEKEHb
Mae 3a0e31euyBaTHCsl PO3yMHUM OanaHC MpUBATHUX 1 MyOIiYHKX iHTe-
peciB'2,
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Oxpemi HayKOBIIi IPUHIIHIT TPOMTOPIIIHHOCTI TUBIIBHOTO CYOYHH-
CTBa BU3HAYAIOTH SIK 3araJIbHy BUMOTY, IO 3a0e3Mevy€e IpaBo CTOPiH
npoliecy BUHAYUTHU MOPSJOK PO3MISAY CIIPaBH BiAMOBIIHO Ta CIiBPO3-
MipHO pO3Mipy NO30BHUX BUMOT CyIOBHM BUTPATaM, 110 BOHU OYiKYIOTb
MOHECTH, T4 MOXJIMBOTO CTPOKY PO3INIALY CIPaBU CYIOM. 3MICT LIbOTO
MIPUHIIMITY TIOBUHEH peajli3oByBaTHCA MiJ 9ac oOpaHHS 3asBHUKOM Ta
BiZmoBiaueM (OOP>KHUKOM) TIPOLIEAYPH PO3IIISAY CIIPAaBH, a TAKOXK i
Yac po3MOALTY CyAOM CYIOBUX BUTPAT, IOHECEHUX CTOPOHAMU, BUXOISIUN
3 1X CIiBpO3MIPHOCTI Ta BiAMOBIAHOCTI 0OCTaBHMHAM CIIpaBu .

BianmoBigHO 10 MHOTO TMPUHITUITY I Yac PO3TISAAY CIPaBHU Y TO-
PSAKY IIMBIIBHOTO CYJJOYMHCTBA Ta YXBAJICHHI PIILICHHS y CIIPaBi Lijii 00-
MEXEHb NpaB JIOAUHHM IOBHUHHI OyTH ICTOTHHMH, a 3acodm ix
JIOCSITHEHHS — OOTPYHTOBAaHUMU 1 MiHIMAJIBHO OOTSHKITUBUMMU IS OCi0,
4ui mpaBa 0OMEKYIOThCs 4.

[Ipoekr HoBOI penakuii LIIK sik nuBinbHY mponecyaibHy Tisiib-
HICTb B LIJIOMY, TaK i OKpeMi IporecyanbHi Aii, NpUB’A3y€ 10 3aBIaHHs
LUBIJIBHOIO CYJOYMHCTBA, SIKE MA€ JOCITaTHCS MPHU PO3MIAAL KOKHOL
OKpEeMOi CIIpaBU palioOHAJFHUMHU NUISXaMH, 3000B’SI3yI0Yd TpHU
BOMY Cy/ KEpyBaTHCS 3aBIaHHIM UBUIHHOTO CYyJIOYMHCTBA, SIKE TIpe-
BaJIIO€ Haja Oynb-SKMMHU 1HIITUMH MipKyBaHHSIMH B CyJOBOMY HpoOIeci
(4. 2 ct. 2).

Came BUXOISIUM 3 HABEIEGHHUX 3acala MpoekT HoBoi pemakirii [[ITK
VYKpainu BU3HaYa€ MeXaHi3M peatizanii IpuHIUIY nporopuiiHocTi. Tak,
NPUHIMII TponopuUiiiHocTi 3a HoBoO peaakuieto LIITK crocyeTnes nepe-
IyCiM yMOB 3aCTOCYBaHHS 3araJIbHOII030BHOI'0 a00 CIPOLIEHOTO I1030B-
HOTrOo TIpoBapKkeHHs (4. 4 cT. 20). Bognowyac B HoBomy LIIIK mpuHImn
3aCTOCYBaHHS IPUHIIMITY IPOMIOPLIHHOCTI UM HEe 0OMEKy€eThCs. 3rajia-
HUM IPUHLIMIIOM CYJl MA€ KepyBaTHCS i MPH BUMHEHHI PsILy 1HIIUX MIPO-
necyajabHUX Iil. 30KpeMa, cyl MOXKEe 3MEHLIMTH PO3Mip BUTpar Ha
MpaBHUYY JIOTIOMOTY ab0 Ha OIUIaTy eKCIepTa MpHU MOpPYyIIeHHI BUMOT
mrozo ix criBmipHocTi (ct.cT. 138, 140). [IpuHuumn nponopuidHOCTI 3Ha-
XOJIMTUME CBOIO PeaTi3allifo ¥ ITiJ] 4ac 3aCTOCYBaHHS CyJOM Ipu 3a0e3-
MeYeHi Mo30By 3ycTpiuHoro 3abesmedeHHs (cT. 155), a Takox mpu
BCTAHOBIICHHI CYJIOM PO3YMHHUX CTPOKIB JUIsi BAMHEHHSI ITPOIIECYyalTbHUX
aiit (ct. 122) Tomo. [Ipo 3acTocyBaHHs NPUHLIMITY POMOPIIMHOCTI IPH
BUPIIIEHH] 3a3HaYE€HUX MPOLECYAIbHUX NUTAHb HIEThCS U y IOpUANYHIN
miteparypils.
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[Ipore, mependaueHi mpoekToM HOBOI penakmii LIITK Bumanku pea-
Ji3anii TPUHIMITY MPOTOPIIHHOCTI MPH 3aKOHOIABYOMY PETYIIOBAaHHI
MOPSIKY BiJNPaBiICHHS PABOCYI/s B IMBIIBHUX CIIPaBax HE MOBHICTIO
OXOILTIOIOTh LUBUIBHO-NPOLIECYaIbHI BIAHOCHHH, 3aJIMIIAI0YN 3HAYHUI
pe3epB sl BUKOPUCTAHHS I[LOTO MPUHIINITY TIPH peatizaiii 3aBIaHHs
[IUBUTBHOTO CYIOUYNHCTBA.

Tak, miticHo, B HoBomy [IITK 3Bakarouu Ha MPUHLIKII TPOMIOPIIIHO-
CT1 CyZl BUpIIIy€ NepeayciM MUTaHHS NPO 3aCTOCYBAHHS CIIPOLIEHOTO
MTO30BHOTO MTPOBaKEHHS. B 11bOMy BHTIQAKY OOMEKEHHS 3aCTOCYBaHHS
IIO/I0 CIIPAaBH CTOPIH 3arajbHOMO30BHOTO MOPSKY ii BHPIIIEHHS 13 3a-
Oe3MeueHHsIM CTOpoHaM (30KpeMa BiJIIOBigavy) BCiX MOMKIMBUX MPOLe-
CyaJbHHX TapaHTid, nependayeHuX UIHMBUIBHOIO TNPOLECYalbHOO
(hopMOI0 TIpU PO3TIIAI CTIPAaBH B 3aTaIbHOMIO30BHOMY TMOPSIIKY, aJKe
npoliecyalibHe PeryaroBaHHs TAKOTO CIPOIIEHOTO MOPSIIKY O30BHOTO
MPOBaJPKEHHS nepe0oayae HeoOXiIHI 1 JOCTaTHI TapaHTii CTOpOHAM Ta
e(eKTHBHI NpoLEeCyanbHi MEXaHi3MH, SIKi € ONTUMAIBHUMHU JJIsI eeK-
THBHOTO 3aXUCTY MOPYIICHUX, HEBU3HAHUX a00 OCIIOPIOBAaHUX TPaB B
MIEBHUX KATETOPisAX CIpaB, IO € HEOOXITHUM 1 TOCTATHIM JJIs 3a0e31e-
YeHHs] BUKOHAHHS 3aBJIaHHS LMBUIFHOTO CYJOYMHCTBA i 0€3 BUKOpH-
CTaHHS BCIX NPOLECYalIbHUX 1HCTPYMEHTIB 3arajbHOIIO30BHOTO
MPOBaPKEHHS. AJDKe, BU3HAYAIOUW 3aBJaHHs IIUBLIBHOTO CYJJOYHHCTBA
BEKTOPOM IUBUILHOT MPOIIECYAThHOI MIsTHOCTI, TPOEKT HOBOI peAaKIlii
LK 3000B’s13y€e Cyn Mpu po3MnIs/li KOKHOT OKPEMOi CIIpaBU JIOCSTaTH
3aBOaHHS LUBUIBHOTO CYIOYMHCTBA PALiOHAJBHUMH  IIJISIXaMHU
(4. 2 ct. 2). B ipboMy BUNIaIKy W BHSABISIETHCS MPOTIOPIIHHICTh MiXK 3a-
CTOCOBAHHM CYJIOM CIIPOIIEHNM TT030BHUM MPOBAKEHHSIM Ta BHKOHAH-
HSIM TIPY 1[bOMY 3aBJIaHHS I[UBIJILHOTO CYIOYMHCTBA; MPOMOPIIHHICTh
MDX TPOLECYaTbHOI0 EKOHOMI€IO Ta €(PEKTUBHICTIO Ta ONEPATHBHICTIO
CYZIOBOTO 3aXHCTY.

Hosum Hampsimom peartizaliii IpUHIKITY TPOTIOPLIHHOCTI BAPTO BH-
3HaTH U NIpaBo cyny (y BUMAAKY, SIKIIO 3aKOH a0 AOTOBIp HE BU3HAYAIOTh
e(eKTUBHOIO CIIOCO0Y 3aXUCTY NOPYIIEHOT0, HEBU3HAHOTO 200 OcTope-
HOTO TIpaBa, CBOOOM M iHTEpecy 0COOH, AKa 3BEpHYIACS JI0 CYAY) Bij-
MIOBITHO /IO BUKJIAICHOI B TI030Bi BUMOTH BU3HAYUTH Y CBOEMY PillICHHI
Takui crocid 3aXuCTy, SIKUH HE CylepeyrTh 3aKoHy. Take HOBE MOJIo-
xeHHs1 npoekTy HoBoro LIIIK moke naTu MOKIMBICTB 3aCTOCYBaHHS
TaKUX CIOCO0IB 3aXHCTy MpaB, SK, HAIPUKIIAJI, 3a00pOHA BIACHHUKY 3€-
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MeJBHOT TUISTHKN HAOJIKaTHCS Ha TIEBHY BIZICTaHb JIO MApKaHy CycCil-
HBOI 3eMeNIbHOT AUISTHKHU. | came mpu 3acToCyBaHHI MOMIOHUX CIIOCOOIB
3aXHCTY YU HE €JMHAM KPUTEPiEM OLIIHKH iX e(DeKTUBHOCTI Ta aJeKBar-
HOCTI Oyzie BUCTYNaTH NIPUHLIUI OPONOPLIHHOCTI (B HOro po3yMiHHI €B-
PONEHCHKUM CyIOM 3 IIPaB JIIOANUHM).

BomHovac mpuHIHIT IPOIOPIIHHOCTI MaB O JIATTH B OCHOBY pea-
Ji3aii cyaoM mporecyanbHOI aKTHBHOCTI 3 METOIO CIPaBEJIMBOTO 3a-
Oe3nedeHHs HopManbHOT PIBHOCTI Mi>K CTOPOHAMH 3 PI3HUM MaifHOBUM
CTaHOM (3/IaTHICTh OTPHUMATH TUIATHY KBaTi(iKOBaHY MPaBOBY JOTIO-
MOTY), III0 3 OIVISAy Ha ICHYIOUY 3MarajibHy MOJIENb Ta MEXIi CyIOBOTO
po3misiny (haKTUYHO BIUIMBAE HA PEAbHICTH CYIOBOTO 3aXUCTY (TOOTO
BUKOHAHHS 3aBIaHHs UBUILHOTO CyAOUYMHCTBA); CIPABEIIMBOTO PO3IIO-
JITy MK HUMHU 000B’SI3Ky JOKa3yBaHHS;, OUTBII aKTHBHOTO BUKOHAHHS
CyIOM IHCTPYKTHBHHX, BKa3iBHHUX Ta 3a0€31€UyBAILHUX TTOBHOBAYKEHb.
AJKe Ta TpoliecyanbHa aKTUBHICTD CYLY, sIka Ma€ Miclie, HapuKiIa, y
crpaBax OKPEeMOro MPOBAKEHHS Ta y CIMEHHHX cIiopax 3 METOIO 3aXu-
CTy iHTEpeciB nmiTel, He 3a0e3medye BUKOHAHHS CYIOM TIPaBOCYIHUX 3a-
BIAaHb B IHIINX KaTEropisx CIOpiB.

ToMy HaBejICHI HAMU BHILE OOMEKEHHSI 3MaraJlbHUX 3aca]l [IUB1Ib-
HOTO CYIOYMHCTBA OyIyTh CIPaBeIIMBUMH, BUIPaBIaHi IPaBOCYIHOO
METOI0 BCTaHOBJIEHHS BCiX 0OCTAaBUH CIIPaBH 3 METOIO 3aCTOCYBaHHS
e(eKTHBHOTO crocoly 3aXKCTy MOPYIICHUX MpaBa i cBoOO (SIK 1€ BU-
Marae 3aBaHHsI HUBUTBHOTO CYJOYMHCTBO), HE BHECYTh pO3JIaj y pealti-
3amii CTOpOHaMHM iXHBOTO IIpaBa Ha CYIOBHHM 3axHCT, IXHIX
MPOIECYaTbHHUX TIPaB i BUKOHAHHSA 000B’S3KiB Ta OyIyTh HEOOXiTHUMHI
JUTSE BAKOHAHHS 3aBJaHHS IIMBUILHOTO CY/IOYMHCTBA 3 OISy Ha BCTa-
HOBJICHHS] 000B’SI3KY CyIy Ta CTOPiH KepYBaTHCS UM 3aBIaHHSIM.
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Koroied Sergii. The principle of proportionality as a new beginning of civil
proceedings under the draft of new edition of the CPC of Ukraine

The project of the new edition of the CPC of Ukraine has lots of novelties
which were designed for a long time by procedural science to start, within the frame-
work of the delivery of unification and diversification of the procedures. After all,
the differentiation of judicial procedures and their adequacy aimed at solving specific
procedural issues intended to improve the effectiveness of civil proceedings in view
of the substantive and procedural features of specific categories of cases. Hence,
civil process should be flexible, to provide the most optimal ways to achieve the ob-
jectives of civil justice.

Given the above public law principles in the new edition of the CPC of Ukraine,
to the basic principles (principles) of civil procedure on legislative level for the first
time it is attributed "proportionality" (p. 7, ch. 3, art. 2), which provides the deter-
mination by the court of order for conducting proceedings in case in view of: objec-
tives of civil proceedings; ensuring a reasonable balance between private and public
interests; features of the subject matter; cost of the claim; complexity of the case;
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importance of the case to the parties, the time required for committing actions, costs
and expenses associated with the relevant procedural actions i.e.

The principle of proportionality has recently mentioned in judgments of Euro-
pean Court of Human Rights, Constitutional and Supreme Courts of Ukraine. How-
ever, in civil proceedings universal understanding of this principle is absent.

Given the jurisdictional nature of civil procedure it seems plausible idea that
civil proceedings should recognize not only the balance of public and private inter-
ests, but also to balance of private interests of specific subjects of civil proceedings,
which represents an important meaningful aspect of rule of law. Adherence to bal-
ance of interests scientists considered the main criteria of fairness of procedures for
reviewing of civil cases. On the basis of balance of interests the idea of a legal aid
to individual entities is based; rules on the division of the burden of proof; estab-
lishing of evidentiary presumptions to protect the parties that are in a more vulner-
able position; measures of discipline of participants of civil circulation and ensuring
proper care about the execution of their rights; measures to stimulate legal behavior
and so on.

The principle of proportionality under the new edition of CPC relates primarily
conditions of use of general or simplified action proceedings (p. 4. 20). However, in
new CPC principle of proportionality applies not only when determining the type
of action proceedings (general or simplified). By this principle the court must be
guided in a number of other legal procedural actions. In particular, court may reduce
the costs for legal assistance or costs for an expert in infringement of requirements
on its proportion (Articles 138, 140). The principle of proportionality finds its im-
plementation and application in the ensuring of the claim of counter insurance (Art.
155), as well as a establishing by the court a reasonable time for committing of pro-
cedural actions (Art. 122) and others. On the application of the principle of propor-
tionality in deciding these procedural issues it is referred also in legal literature.

New direction of implementation of principle of proportionality should be rec-
ognized the right of court in accordance with the claims set out in the lawsuit in its
judgment to determine a way to remedy right in a way that is not against the law.

However, the principle of proportionality should form the basis for implemen-
tation by court of procedural activity for the purpose of justified ensuring formal
equality between parties with different property status (ability to get paid qualified
legal aid), which in view of the current adversarial model and the scope of judicial
review actually affect the reality of judicial protection (that is carrying out objectives
of civil procedure); fair distribution between them of the burden of proof; more ac-
tive implementation by court of guidance, indicative and ensuring authorities.

Key words: civil legal proceedings, draft of the new edition of the CPC, the
principle of proportionality, the tasks of civil proceedings, civil cases, effectiveness,
international procedural public order.



