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NMPEACTABHULTBO NPOKYPOPAMU TA
AONBOKATAMU IHTEPECIB rPOMAOAHUHA
B CyAl: 3MICT NMPEOCTABHULIbKOT ®YHKLIT
B UMBINIbHOMY CYAO4YMNHCTBI 3A HOBUM
LUMBIJIIbHUM NMPOLIECYANIbHUM
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Topyuyemvcs numarHs cnig8iOHOWIEeHHs NPeOCMAsHUYbKOIL hyHKYIT NpoKypopa
ma adgokama 8 yuginbnomy cyoouuncmsi. Poskpusacmobcs npagosa npupooa npeo-
CMAGHUYMBA K NPOYECYATbHO20 THCIMUMYNTY 6 YUBLIbHOMY npoyeci. Busnauacmocs
Mema i 3micm npeocmasHUYmea npoxKypopoM i A080KAMOM SPOMAOSHUHA 8 YUBLTLHUX
cnpasax. 3’acogyemucs micye i cmamyc adgokama (K npedCmasHUKa) ma npoxKypopa
cepeo yuachuxie cyooeoco npoyecy. O0IpyHmMosyemvcs, wo 30iUCHeH s A0BOKAMOM
npeocmagHuymea CNpAMosane came Ha HAOAHHA NPAso6oi OONOMO2U YHACHUKY Clpasu
6 NOPsIOKY npasozacmynHuymea. Pooumscs 6uCHOBOK, wjo npoyecyanvha OisIbHICHb

nPOKYPOPA MA€ 3axXUcHutl, a He npedcmagHuybkull xapakmep. Ilpononyemucs ons no-
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3HAYEHHA YHacmi NPOKYpopa 6 YUSLIbHUX CNPABax 6UKOPUCOBY6amu THULY MEpMIHO-
J02110, 3AMIHUBUIU BU3HAYCHHSL (DYHKYIT NPeOCMAsHUYMEd IHmepecie 2poMadsHuna abo
Oepoicasit 8 cyoi Ha HYHKYIIO 3aXUChty npas ma iHmepecis 1roOUHU, 3a2abHUX THmMepecis
CYCRiIbemea ma 0epicasu.

Knrwouosi cnosa: yusinoruil npoyec, yusinore cyoouurcmeso, Hosuil LIITK, npoxy-
POp, aogoxam, npeocmasHuK, npeoCmasHUYmMeo, 3aXucm, npasd, iHmepectl, 2pomMaosi-

HUH, 0epaicasa, YusinbHa Cnpasa.

Jowuyxuit M.B., Kopoeo C.A. IlpeacTaBuTebCTBO NPOKYPOPAMHU U aBO-
KAaTaMH WHTEPECOB IPakKIaHNHA B CyIe: CoAep:KaHue MPeIcTABUTEIbCKOI (yH-
KIOAA B TPaKIAHCKOM CYIONPOHM3BOACTBE 1O HOBOMY I'paskaaHckomy
MPoLEeCCYATHLHOMY KOIeKCY YKPaAHHBI

Tloonumaemcs 60npoc coomHoueHUsA NPeoCmagUmMenbCKoll lyHKYUU npoKypopa
U A0BOKAMA 8 2PAANCOAHCKOM CyOonpoussoocmee. Packpvieaemcs npasosas npupooa
npeocmasumensCcmea Kax npoyeccyanrbHo20 UHCIMUmyma 6 epadicoanckom npoyecce.
Onpeoensiemes yenwv u cooepircanue npedcmagumensCmed RPOKYpopoM U Ad08oKamom
SPAACOAHUHA NO SPAINCOAHCKUM OelaM. Bvisicusemes mecmo u cmamyc aosokama (Kaxk
npeocmasumeins,) 1 npoKypopa cpeou YuacmHukos cyoeonozo npoyecca. O60cHo8bl-
saemcs, Ymo ocyujecmenenue a0oKamoM npeocmasumensCmea HanpagieHo UMeHHO
Ha npedocmasienue npasosoll NOMOWI YYACMHUKY 0eld 8 NOPOKe Npago3acmyntu-
yecmea. [lenaemcs 6v1600, 4mo npoyeccyanbHas 0esmelbHOCb NPOKYpopa umeem 3a-
wummwlll, a He npeocmagumenvckutl xapaxmep. Ilpednacaemces ona 0603nauenus
yuacmus npoKypopa no SpadcOaHcKuM 0enam UCHONb308aMb OPY2ylo MEPMUHONO2UIO,
3ameHus onpeoenenue QyHKyuY npedcmagumensCmea UHMepPecos panicOaHuHa uu
eocyoapcmea 6 cyoe Ha QYHKYUIO 3auumsl Npas U UHMePecos 4enosexd, UHmepecos
obwjecmea u eocyoapcmed.

Knrouesnvle cnosa: epasrcoanckuil npoyecc, epaxcoanckoe cyOonpou3so0cmeso,
noswiil I'TIK, npoxypop, aosoxam, npedcmagumens, npeocmagumenscnmeo, 3auumad,

npasa, UHmepecsl, 2paciCcOaHUH, 20CyOapcmeo, pAicOaHcKoe 0eno.

Loshytskyi Mykhailo, Koroied Serhii. Representation by prosecutors and
attorneys of the interests of a citizen in court: the content of a representative
function in civil proceedings under the new Civil Procedural Code of Ukraine

The issue is raised on the ratio of the representative function of the prosecutor

and the attorney in civil proceedings. The legal nature of representation as a proce-
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dural institute in the civil process is revealed. The purpose and content of the rep-

resentation by the prosecutor and the attorney of a citizen in civil cases are deter-
mined. The place and status of attorney (as a representative) and of a prosecutor
among the participants in the trial are determined. It is substantiated that the im-
plementation of the representation by the attorney is aimed at providing legal assis-
tance to the participant in the case by way of advocacy. It is concluded that the
prosecutor's procedural activity has a protective, not representative character. It is
proposed to indicate the participation of the public prosecutor in civil cases to use
another terminology, replacing the definition of the function of representation of the
interests of a citizen or state in court on the function of protecting human rights and
interests, general interests of society and of the state.

Keywords: civil process, civil legal proceedings, new CPC, prosecutor, attor-

ney, representative, representation, defense, rights, interests, citizen, state, civil case.

EdexTuBHICTS IMBUIBHOTO CYJIOYMHCTBA 3QJICKUTH BiJl Py YHH-
HUKIB, OJHHUM 3 SIKUX € IOPUANYHA TPaMOTHICTh YIaCHUKIB CIIPaBH Ta iX
3[IaTHICTH OCOOMCTO 3/IICHIOBATH CBOET IIUBLIBHI MPOIECyalbHi IpaBa
Ta BUKOHYBaTH O00OB’SI3KM B Cy/i MiJ 4ac PO3MIsAy UMBIUIBHUX CIPaB.
BincyTHicTh HEOOXITHUX IOPHIUYHUX 3HAHb a00 HeOakaHHs YM (Pi3udHa
HECIPOMOXKHICTh YIaCHHKA CITPaBU CAaMOCTIHHO 31HCHIOBATH CBOET ITH-
BUJIbHI TIpOIIeCyallbHI MpaBa Ta BUKOHYBATH CBOi O0OB’SI3KH B CY/Ii 3y-
MOBIIIO€ HEOOXiJTHICTh y4acTi B IHMBUIBHOMY MpOLECi CHelialbHUX
cy0’€KTiB — IIpe/ICTaBHUKA (a/1BOKATA) T, y BU3HAYCHUX 3aKOHOM BUIIA[I-
Kax, Ipokypopa. I[Ipote, nepeciniaytoun €quHy B LIUBUIBHOMY CYIOYHH-
CTBI MeTy — e¢eKTHBHE 3[ICHEHHS YYaCHHUKOM CIPaBH HOTO
npolecyalbHUX MPaB 1 BUKOHAHHS TPOLECyaIbHUX 000B’SI3KIB B MPO-
Leci BUpILIeHHs HUBUILHO-IIPABOBOTIO CIIOPY, SIKUH TSATHE /ISl Y4aCHUKIB
CIIpaBH MaTepiaIbHO-TIPABOBI HACIIIKH, SK MOJOKeHHS KoHCTHTYIIIT
Vkpainu, tak # LIIK Ykpainu B penmakuii, mo aie 3 15.12.2017 p.
(mami — woBwmii LIIIK) ta 3akonu Ykpainu «IIpo mpokyparypy» i «Ilpo
a/IBOKaTypy Ta aJIBOKaTChKY JisUIbHICTBY TiSUTbHICTh BKa3aHUX CY0 €KTIB
B OJHMX BHUIIa[JKaX TEPMIHOJIOTIYHO BU3HAYAIOTh OJHAKOBO, & B JCSIKHX
1HaKIIe, HAIPUKJIIA]]: IPOKYPOP: a) 31iCHIOE TPEICTABHUIITBO IHTEPECIB
nepxkasu B cyai (ct. 131.1 Koncruryuii); 6) 3aiiicHIOE TPeACTaBHULITBO
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OpraHiB JIep>KaBHOI BIIaJy Ta OpPTaHiB MICIIEBOTO CaMOBPSIYBaHHS B
cynax (r.am. 11 m. 16.1 po3niny XV Konctutyiii); B) 3miiCHIOE TPEACTaB-
HUIITBO 1HTEPECIB rpomMajsiHiHa abo aepxkaBu B cyai (CT. 23 3akoHy
Vkpainu «lIpo mpoxyparypy»); T) 3BepTaeTbcs 4O Cyay B iHTepecax
iHmuX ocib (ct. 4, 56 HoBoro LII1K); o) 3axumae pasa, cCBOOOAM Ta iH-
tepecu iHImUX 0cib (cT. 13 Hooro LII1K); axBokar (ak nmpeacTaBHUK):
a) 3I1MCHIOE MPeACTaBHUNTBO iHIIOT ocoou B cyai (cT. 131.2 Koncrury-
wii); 0) 31iHCHIOE IPEACTABHULTBO OPTaHiB AEPKABHOI BIIaIM Ta OPTaHiB
MICIIEBOTO caMOBpsAIyBaHHS B cyfax (T.i. 11 m. 16.1 po3niny XV Kon-
CTHTYIII1); B) 3/11HCHIOE MPEJCTABHUIITBO 1HTEPECIB (Pi3MUHMX 1 FOpH Y-
HUX 0ci0 y cyaax miJ Yac 3A1MCHEHHS LWBUILHOTO CYIOYHMHCTBA
(ct. 19 3akony Ykpainu «IIpo agBokarypy Ta aiBOKAaTCbKY AisTIbHICTBY);
T') 3A1CHIOE MTPECTABHALITBO Y CYAI K BUJ MpodeciiiHoi mpaBHUIOT 10-
nmomoru (ctT. 15 mosoro LIIK); m) 3miiicHIOE TPEACTAaBHULITBO OCO0OHU Y
crpagi (ct. 64 HoBoro LIITK).

Sk MO>kHA TOOAYNTH, B OHUX BUMAIKAX 3aKOHOJABELb BXKUBAE TEP-
MiH “IPeICTaBHUIITBO 0COOH (OpTaHiB epkaBH)”, a B IHIINX BHIAIKaX
“IpeCTaBHMUIITBO IHTEPECIB TPOMAISTHIHA (JepKaBH)” SIK 00 MTPOKY-
popiB, Tak i moao agBokaTiB. Lle gae migcTaBu MPHUITyCKaTH MPO OTO-
TOXXHEHHSI OKPEMHUX €JIEMEHTIB CTaTyCy aJBOKaTa Ta MPOKypopa B
[IUBLIEHOMY CYAOYMHCTBI, [0 KATETOPUYIHO 3allepedy€eThCs B FOPUINIHII
JTEpaTypi 3 OIVIAY Ha Te, M0 TPOKYPOP 3aBXKIH € MPEACTABHIUKOM TaK
3BaHOI MyOiuHOT Biau’.

Bonnouac LIIK Ykpainu nepeabayae y4acTb B LIMBIIBHOMY CYIO-
YHHCTBI TAKOXK 3aKOHHUX TIPEICTAaBHUKIB — 0aThKiB, yCHHOBITIOBAUIB, OITi-
KyHIB 4M 1HIIMX 0Ci0, BU3HAYEHHX 3aKOHOM, SIKi 3aXHIIAIOTh Y CYaIl
mpaBa, CBOOO/U Ta IHTEPECH MAJIONITHIX OCIO BIKOM JI0 YOTHPHAALSATH
POKIB, a TakoX Heaie3gaTHUX (isuuHuX 0cid (4. 4 ct. 13, cT. 59 HOBOTO
LIIK).

Heomno3naune 3akoHOaBUE BU3HAYCHHS 3MICTY MPEICTAaBHUIITBA,
sSIKe 311HCHIOETHCS TPOKYPOPAaMH Ta aJBOKaTaMu, He CIipusie yHi]ikoBa-
HOMY PO3YMIHHIO IIUX MTPOLECYabHUX IHCTUTYTIB Ta BU3HAYEHHIO MPO-
[ECyalbHUX CTaTyCiB Ta pPOJi BKa3aHWX CyO’€KTIB B NHMBLILHOMY
CYIOYMHCTBI, TOMY IS IPOTaIMHA B HAYIll IUBIIFHOTO MPOIIECY MiIJIsrae
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3allOBHEHHIO. A BiJTaK 3’sICyBaHHS IMTaHHS CTOCOBHO IIPEACTaBHULITBA
(abo 3axucty) xoro (ocobmn) abo "oro (mpaB Ta iHTEPECIB 0COOM) 31ilic-
HIOIOTH B IUBIILHOMY CYJOUYMHCTBI IPOKYPOP Ta aJABOKAT B aCMEKTi Mo-
noxxenb HoBoro LIIK Ykpainu 3a1514 IX €1MHOTO pO3yMiHHS HAYKOBLISIMU
1 IpaKTUKaMH 1 CTaBUTh 3a METY HaIlla CTATTS.

IlepemycimM BapTO BU3HAYUTH MICIE TIPEACTABHUKIB (a/IBOKATiB) Ta
MPOKYPOPIB cepesl YIaCHUKIB CYIOBOTO IMpolecy. Tak, BiIOBiIHO 10
nonoxxenb L{ITK Ykpainu B pegaxuii, mo xisuta go 15.12.2017 p., yuac-
HUKHJ IHUBUTEHOTO (CYIOBOTO) MPOIecy MOAUTIINCA Ha: a) 0ci0, ki Oe-
pyTh yuacTb y crpasi (§ 1 maBu 4); 0) iHIIMX YYaCHUKIB IIUBLIEHOTO
npotiecy (§ 2 miaBu 4), SKUX IIe HA3UBAIOTh 0CO0AMH, SIKI CIIPHUSIIOTh
3aificHenHio npasocynas. [Ipu nboMy, MpeacTaBHUKU CTOPIH Ta TPETiX
ocib (ct. 38), a Takox IPOKypopH (CT. 45) Hanexanu 10 0cio, AKi 6epyTh
y4acTh y crpasi (cT. 26). BogHouac ajgBokatu Morid OpaTv y4acTh B
crpaBi B cTaryci: a) npeacraBauka (4. 4 ct. 42), TOOTO sIk 0codOu, sika
Oepe yuacTb y crpasi; 0) a0 x B MOPAIKY CT. 56 K 0c00a, sKa Ha/lae
MIPaBOBY JIOMIOMOTY, TOOTO SIK 1HIIH YYaCHUK IUBLITBHOTO MPOIIECY, STKUH
CIIpusie 3MIHCHEHHIO TpaBocy . ToMy 3a "aciB il monepeaHsoi penak-
uii HITK MOoxIMBOCTI TIOEAHAHHS (YHKIIH 0cOOH, sIKa HaJIa€e MPaBOBY
JonoMory (azBokara) B HOPAIKY CT. 56, Ta IpEICTaBHUKA B LIUBIIBHOMY
nporieci He Oyio mependadeno. Toii ¢axT, 1o 10 ocio, SKi MOXKYTh OyTH
npeacraBaukamu, [II1K BigHOCHB amBOKaTiB, Ha HaIll MO, IIIE HE
CBITYMIIO PO MO€AHAHHS (DYHKIIH X YYACHUKIB MPOLIECY, YIaCTh SKHUX
B LMBUIBHIN COpaBi Maio pi3Hy METy, pi3HUH NpoLecyalbHUH cTaTyc i
Oyra rependaveHa pisHUMH cTarTsamMu (cT. 38 1 56).

Hoga pemaxmis LIIIK Ykpainanm, sixa gie 3 15.12.2017 p., KoHIIEnTy-
QJIbHO 3MIHWJIA MiAXi/A MO0 3MICTy MPEICTaBHUIITBA Ta CTATYCy a/BO-
KaTa sIK IpeACTaBHUKA B CYIOBOMY MpOLECi B IMBUIBHUX CIIpaBax,
BH3HAYUBIIIY MIPEJCTABHUIITBO y CY/i BUAOM IpodeciiHol mpaBHUYOI /10-
TTOMOTH, SIKUH Ma€ 31CHIOBATHCS, 38 3araJIbHUM TIPaBUIIOM, BUKITFOYHO
anBokaroM (ct. 15). Craryc ke mpoKypopa KOHLIENTYalIbHO HE 3MiHUBCS
(ct. 56), X04a cTaTTs MIOAO HOTrO ydyacTi B CyIOBOMY Ipoleci il po3wmi-
menay § 1 «YdacHuKHM cripaBu» T1aBu 4, TOOTO B OHOMY maparpadi i3
6e3nocepeHiMHA yYaCHUKaMH CIIPaBH — II03MBaYeM, BIITIOBIIaYEM i Tpe-
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THOIO 000010 (CT. 42), a IpeacTaBHUKAM (aIBOKaTaM) OKpEeMO TIPHCBSI-
yeHo iHmmi naparpad — § 2 «IIpencraBHUKNY.

Tomy HaBiTh HeMa€ CEHCY TOPIBHIOBATH MMiJICTAaBM BUHUKHEHHS [IUX
BUJIB MPEACTaBHULITBA, MOPAJOK JOIYCKY MPOKYypopa i aaBoOKaTa J10
y4acTi y CrpaBi, MATBEPKEHHS MOBHOBAKEHD Ta 1X MEXI 1 MiJICTaBH
3MilCHEHHS, 00CAT X MpollecyalTbHUX MIPAB TOIIO, OCKUTEKH BIIMIHHOCTI
B iX mpolecyanrbHOMY CTaTyci OYeBH/IHI 1 Ha 11e BXKe HEOAHOPa30BO 3BEp-
Tajacs yBara B IOpHIMYHIHN JIiTEparypi.

Ha npomy HaueOTO AMCKYCisl 11010 BU3HAUEHHS MPOLIECYaJIbHOTO
CTaTyCy MPOKypopa Ta aJBoKara sik 000X Cy0’€KTIB CyIOBOTO MIPEICTaB-
HUNTBa Mana O 3aBepmiuTUCh, SKOM KoHcturymist Ykpainum (m.m. 11
n. 16.1. po3niny XV) ta 3akon Ykpainu «IIpo npokyparypy» (ct. 23) He
BH3HAYa O TaKy JisUTbHICTB MMPOKYPOPA, SIK 3IHCHEHHS IPECTaBHHUII-
TBa IHTEPECIB TPOMasTHIHA a00 AeP>KaBU B CY/Ii, PO 1[0 MU HArOJIOMTY-
BaJIM Ha IOYATKy HAIIOT CTAaTTi. A BiJTaK, 3’ ICYBaHHIO I JJISITA€ TTUTAHHS
PO 3MICT, SIKHH BKJIAJAETHCS B TEPMiH “NPEICTaBHULITBO” CTOCOBHO
MpOoKypopa i agBokara. s boro, mepeayciM, BapTo BUSHAYUTH 3MICT
MIPEACTAaBHUIITBA (CYIOBOTO MPEICTABHUIITBA) SIK MPOIECYaTbHOTO 1H-
CTUTYTY B IIUBUIBHOMY CYJIOUMHCTBI. AJ’KE €IMHOT TOUKH 30py HIONO
(hyHKIIIH, 1isel Ta 3aBIaHb CyJA0BOTO PEACTABHULITBA B FOPHUIUIHIM JTi-
TepaTypi He ICHy€: O/THI HAYKOBIIi BBAYKAIOTH OCHOBHOIO METOIO CY/IOBOTO
NpE/ICTAaBHUIITBA HAJIAHHS MTPAaBOBOT JOIIOMOTH, a 1HIN — HaJ[aHHS Ipa-
BOBOT JIOTIOMOTH HE BiIHOCSITB 10 OCHOBHUX 3aB/IaHb [TPEJCTaBHUKA.

Tak, sik BimomMo, ocoOucTe BeleHHs TPOMasIHAMU CBOiX CYIOBHX
CIpaB OB’ 53aHO 3 NEBHUMHU HE3PYyYHOCTSIMH. YUaCHUKU CHIpPHUX Ipa-
BOBITHOCHH MAIOTh BiJIpUBATHUCS BiJl CBOIX MOCTIMHIX 3aHATH JJIS SBKU
1 ydacTi y CyIoBOMY 3aciJiaHHi, SIke MOKe BiOyBaTHCs y HE3pYUHHI yac,
B iHIIOMY MicTi. BuHMKae nmorpeba qopydaTn BUKOHAHHS MIEBHUX HEOO-
X1HHUX MpoLeCcyaTbHUX Aii iIHIIMM 0co0aM, SKi O 3aMiHIOBAJIN YYacHH-
KiB TIpoIieCy, TOOTO B CyIOBOMY MPECTaBHUIITBI. BueHi-nmpouecyanicti
3a3HAYal0Th, 1110 CY/I0BE MPEICTABHHULITBO MAJIO CBOEIO METOIO 3BUTLHUTH
CTOPOHH BiJl 0COOMCTOI y4acTi B CyAOBHX CIIpaBax, CIIyTyBaJl0 BUKIIOYHO
MIPUBATHUM IHTEpecaM i HaBiTh HE MaJIo Oe3MoCepeTHbOl METH 3aITOB-
HEHHS HEJOCTATHIX IOPUANYHUX 3HAHb CTOPOHU. ToMy ¥ MisITBHICTD 115
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Moria OyTH To3BoJIeHa Oyab-sKii Aie3naTHii 0co0i. Y pa3i ToTOBHEHHS
JiSUTBHOCTI TIPEACTaBHUKA IOPUANYHOIO TIPUPOIOI0, CKIAAAHHSIM 32 J10-
BipHUTeNs HEOOXiJHUX MPOIECyaTbHUX JOKYMEHTIB i OTOJIOMICHHSIM Ha
3axXMCT HOTo MpaB 1 iHTepeciB NPOMOBH B Aedarax rnepes cyaoM, Taka Ji-
SIIBHICTh MAa€ Ha3BY IIPABO3acTyNHULTBA. SIKIO 3a3BUYal IIPEICTABHUK
TIOBHICTIO 3aMIIfy€ 0CcO0Y, SIKy TIPEICTABISIE, B CY/i, TO FOPUCKOHCYIBT-
MPaBO3acTYITHUK, HE 3aMilIyI04l 0CO0Y, Ky MPECTaBIIsE, aje J0IoMa-
rarouu HoMy y BeIeHHI CIIpaBH, BiZirpae cCaMOCTiiHy POJIb B HUBUILHOMY
cynmounHcTBi. Came mij BIUIMBOM TOTpeOW B TPaBO3aCTYyITHUIITBI i BU-
HUKJIa 0co0mBa mpodecis — agBokarypa’.

[H1II HayKOBIII BBaXKarOTh 3/IMCHEHHS MPEJICTABHUIITBA B IIUBIJIb-
HOMY IIpOLIECi MepeayciM 3 METOI0 HaaHHS MPaBOBOI TOMOMOTH 33715
peasizariii mpaBa rpoMajisiH Ha Cy[AOBHN 3aXUCT 1 OTPUMaHHS TIO3UTHB-
HOT'O MIPABOBOT'O PE3YJIBTATY ISl TOBIPUTEIS .

IcHy€e Takok AyMKa, 1110 METOIO CYJJOBOTO MPEICTaBHHULITBA € JIMIIIC
HaJ[aHHS TIPABOBOI JOTIOMOTH 0Cc00i, JIs 3a0e3Me4eHHsT HalOiIbIII T0-
BHOT'O 3aXMCTy ii mpaB. [Ipu bOMy JOCSITHEHHS BKa3aHOI METU € OCHOB-
HOIO Ta €JJMHOI0 3a/1a4€H0 IIbOTO IHCTUTYTY.

OTxe, 3 IbOTO BUILUIMBAE, 1110 METOIO TPEJICTABHUIITBA HAYKOBLII 3a-
rajoM BBa)KalOTh HaJIaHHS IPaBOBOI IOTIOMOTH yYacHUKY cripaBu. Came
151 MeTa 31HCHEHHS aJBOKaTOM CyA0BOTO IIPEACTABHUILITBA BiAMOBIAHOTO
y4YacHHKa CIpPaBH Ha ChOTOJAHI BH3HaueHa y cT. 15 Hosoro LIIIK.
[Tpu upoMy, TEpMiHOJIOTIYHO MPAaBUIBHUM, Ha Hallle IEpEeKOHAHHS, 3a-
CTOCOBYBAaTH TEPMiH “NPeACTaBHULITBO aJBOKATOM iHILIOI 0co0n” (MK 1€
nependadeno Koncrurytieto ta ct. 64 HoBoro LK), a He “iHTepeciB
ocobu” (sk me ependadeHo 3akoHoM Ykpaiam «IIpo anBokarypy Ta ani-
BOKAaTChKY JISUIBHICTBY), 10 BIAMOBiAa€ (YHKIT MPaBO3acTyTHUIITBA
came ocoOu (a He 11 iHTEpeCiB).

ITpu pOMY, OCHOBHUM 3aBIAHHSAM IIPEACTABHUKA, SIKUI Ma€ MOBHO-
Ba)KEHHS Ha BEICHHS CIIPaBH B CYIi, € 3MIHCHEHHS Bi IMEHI 0COOH, SKY
BiH MPEJCTaBIIsIE, 11 MpoLecyanbHUX NpaB Ta 000B’a3KiB (4. 1 cT. 64
Hosoro ITIK).

Boprouac mpornecyanbHa JisSUTbHICTh B IUBUTBHOMY CYIOYHHCTBI
MIPOKypOpa He OXOTUTIOETHCS BUIIIEBKA3aHOIO METOIO0, a BIATAK ¥ TIOB A3y~



Cepis FOpuouuni nayxu 167
BaTH i i3 IpeACTaBHUIITBOM Y (YHKIISIMA MTpeICTaBHUKA (200 mpaBo-
3aCTYNTHMKA) apryMEHTIB 3aMalio, HaBiTh HE3BaKAIOYM Ha Te, IO
Koncruryuiitnuii Cyn Ykpainu B cBoemy Pimenni Big 8 kBiTHa 1999 p.
Ne 3-pn/99 (cnpaBa mpo MpeacTaBHULTBO MPOKYpaTyporo YKpainu iH-
TEpeciB JIepKaBu B apOiTpakHOMY Cy/Ii) Ha3UBa€E MPECTABHHUIITBO MPO-
KypaTyporo YKpaiHW IHTEpeCiB NepXaBH B CyIdl OJHHUM 13 BHIIB
NpeACTaBHUIITBA B cyai. binble Toro, HayKoBIi OOTPYHTOBAHO BBaXKa-
I0Th, I[0 YYaCTh MPOKYPOpa y MUBUILHOMY TPOIIECi HE € PI3HOBHIOM Hi
3araJibHOTO, Hi MPOLECYaTbHOTO MPEACTAaBHULITBAS, a 3alPOBAHKEHHS
3aKOHOJABIIEM TAKOTO OCOOIMBOTO BHAY O(DIMiIHOTO MpencTaBHUIITBA
Ha piBHI KoHcTHTy1iT YKpaiHU 371iCHEHO 3 METOIO IMiJICHIICHHS TapaHTil
3aXHMCTy KOHCTUTYLIHHUX IHTEPECiB IPOMaITHUHA 1 IEpKaBH B MOPSIAKY
CyIO4YHHCTBAO.

ToMy y4yacTb MpoKypopa B IIUBUIBbHIN CIIPaBi BApTO PO3IIAIAATH HE
yepe3 MpeACcTaBHUNTBO, a Yepe3 (OPMH y4acTi, KOKHA 3 SIKHX OKPEMO
Ta B CYKyIHOCTI MalOTh PO3KPHUBATH MIPABOBY NPUPOIY MPOLECyaTbHOT
TSUTPHOCTI MPOKYpOpa B IUBLIBHOMY CyHO4YHHCTBI. Takumu popmamu
y4acTi MPOKypopa €: a) 3BEpHEHHs J0 CyAy 3 MO30BHOIO 3asBOIO;
0) B3ATTS yyacTi y po3IIs/i CIpaB 3a HOTo MO30BaMH; B) BCTYII 38 CBOEIO
1HII1aTHBOIO y CIIpaBy, MPOBAKEHHSI Y SIKiH BIAKPUTO 32 MO30BOM iHILIOT
0co0u, 710 TIOYaTKy PO3TIISALY CHpPaBH 1O CYTi; T') Mojada aneisiiiHol,
KacariiHoi ckapry, 3asBH MPO Meperiisi CyJI0BOTrO PillIeHHs 32 HOBOBU-
SIBIICHUMH 200 BUKIIIOUHUMU 00cTaBrHaMU (4. 3 cT. 56 HoBoTrO LII1K).

[Ipu npomy, migcTaBu y4yacTi IPOKypopa B LIMBUIBHUX CHpaBax BU-
3Ha4eHo cT. 23 3akony Ykpainu «IIpo nmpokyparypy», 3TiIHO 3 SIKOTO, TI0-
nepire, MpeACTaBHUITBO IMPOKYPOPOM IHTEpPECIB TPOMAIIHUHA B CYl
NoJIATaEe came y 3A1HCHEHH] POoLeCyalbHUX Ta IHIINX i, CIPIMOBAaHHX
Ha 3aXUCT IHTEpeciB rpoMaisiHIHA (a He Ha 311HCHEHHS Bl iMeHi ocolwu,
SKY BiH IIPEJICTABIIAE, 11 IPOIECYaTbHNAX MpaB Ta 000B’SI3KiB, K II€ I1e-
penbadeHo I agBoKara sSK MpelCcTaBHUKA 3a 4. 1 cT. 64), a mo-npyre,
IPOKYpOp 3A1MCHIOE MPEACTABHUITBO B CyAl IHTEPECiB rpoMaassHUHA
(rpomagsHMHA YKpainu, iHo3eMIst a0 ocobu 0e3 rpOMaIsiHCTBA) Y BU-
MajKax, sSKIIo Taka 0coda He CIPOMOXKHA CAMOCTIMHO 3aXUCTHTH CBOI
MOPYIIEHI UM OCIIOPIOBaHI MpaBa abo peaizyBaTH NpollecyalbHi TOBHO-
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Ba)KEHHS Yepe3 HeIOCATHEHHS MOBHOIITTS, HEMi€3MaTHICTh a00 0OMe-
JKEHY i€3aTHICTh, a 3aKOHHI MTPEICTAaBHUKY a00 OPTaHH, SKUM 3aKOHOM
Ha/IaHO MPaBO 3aXMIIATH TpaBa, cCBOOOIM Ta IHTEPECH Takoi 0COOH, HE
3I1MCHIOIOTH 200 HEHAJIC)KHUM YHHOM 3IiMCHIOIOTH 11 3aXHCT.

ToOto, dyHKIIT MPOKypopa B MUBUTEHOMY CYJOYMHCTBI 32 CBOEIO
METOI0 HalOUIBII CX0XKI1 Ha (PYHKIII1 3aKOHHOTO MPEICTaBHUKA MaJIOMIT-
HiX 0Ci0 BIKOM JI0 YOTUPHA/LSATH POKIB, 8 TAKOXK HEMI€3/aTHUX (DI3UIHUX
0cCi0, SIKHX HE “NPEACTaBIAIOTH”, a caMe ‘‘3aXUIIA0Th’ B CYIi IXHI
0aTbKM, YCHHOBIIIOBaYi, OMIKYHH YH iHIII 0COOW, BU3ZHAYECHI 3aKOHOM
(ct. 59 moBoro LIIK). [ammvu cioBamu, MpoKypop (PakTUIHO 3amiIiae
B IIMBIJILHOMY CY/JIOUYMHCTBI 3aKOHHHUX MPEJCTaBHHUKIB BKa3aHUX 0Ci0.
B cBoro uepry, GpyHKIIT 3aKOHHUX NPEICTABHUKIB 3a3HAYEHUX OCi0 Mo-
JIATAfOTh HE Y 3/MIHCHEHH] BiJl iMeH1 0cOo0H, Ky BOHU MPEACTABISAIOTh, ii
MpoliecyaabHUX NpaB i 000B’SI3KIB Ta HE Y MPEJCTABHUIITBI TAKOi 0cO0U
4H i1 iHTepeciB B CyAi (SIK 1€ Ma€ MicCIie TPH MPEACTABHUITBI aJJBOKATOM),
a caMe y 3aXHCTi B Cy/li paB, cBOOOA Ta IHTEPECiB MAJIOITHIX 0CI0 BikoM
IO YOTHPHAIIATH POKiB, a TAKOXK Hemie3gaTHUX (pizmdHuX ocid (4. 1
ct. 59 noBoro LII1K). A BigTak BUMIMBaE BUCHOBOK, 10 IPOKYPOP B IIH-
BUILHOMY CYJIOUMHCTBI 3/IHCHIOE HE TIPEJCTAaBHUIITBO, & CAME 3aXUCT
npaB Ta iHTepeciB BkazaHuX (iznunux ocid. Takuii came BUCHOBOK IL[0ZI0
MporecyaitbHOl TiSIFHOCTI MPOKYypopa B IUBIIBHOMY CYZOYHHCTBI
MOJKHA 3pOOHTH ¥ MU MPEACTAaBHUIITBI HUM 1HTEPECIB AP KaBH B CYII.
I xoua rapantyBannsi KoHcTutyniero YkpaiHu KO)KHOMY IpaBa Ha Ipa-
BOBY JIOTIOMOTY ITOKJIaJIa€ Ha JIepKaBy BIAMOBITHI 000B’SI3KH MO0 3a-
Oe3redeHHsT 0COOM TIPABOBOIO JOTIOMOTOI0 HAJICKHOTO PiBHA (TIPO 1110
3a3HadeHo B Pimenni Koncturymiitnoro Cyny Yipainu Bin 30 BepecHs
2009 poky Ne 23-pni/2009), mpoTe y4acTh aJiBOKaTa B UBLIBHIN cripaBi
3aBXKAM IPYHTYETHCS HA JIOTOBOPI 1 Ma€ NOOPOBINBHUN ISl yUaCHHKA
crpaBu xapakrep. HatomicTs, ygacTs B IIMBINIBHIH cTIpaBi MpoKypopa mo-
30aBJeHa WX O3HAK, OCKIIBKH HOCHUTH ITyONiYHUI MPaBO3aXUCHUHN Xa-
paktep (xoua HoBwit LITK ¥ mocuiiMB IMCIIO3UTHUBHI 3aCa/iv IIUBUTLHOTO
CYIOYMHCTBA, ACII0 OOMEXHBILN MPOLECyalbHI MOXKIMBOCTI MPOKY-
popa, BOHH 3aJIHAIIAIOTHCS ITyOIIYHIMH).



Cepis FOpuouuni nayxu 169

Came 1po “3ax¥CHUI’” 3MICT IPOTIECYyalIbHOI NiSTTBHOCTI TPOKypopa
Hrrocs B Ha3Bi cT. 45 monepenuboi pemaxiii LIIK — «Y4acTs y nuBiib-
HOMY IIPOILIECI OPTaHiB Ta 0Ci0, SIKUM 3aKOHOM HaJIJaHO MPABO 3aXHUIIATH
mpaBa, CBOOOIM Ta iHTEPECH IHIIUX OCiO», 3 YOro BHUILIMBAE, MO IIi
Cy0’€KTH He TIPEeNCTABISI0OTh OCI0 9M iX IHTEpecH, a caMe 3aXHIAI0Th
mpaBa Ta iaTepecu ocid. Haromicts cT. 56 HOBOTO L{IIK BiKE Mae iHMTY
Ha3By — «Y4acTh y CyJIOBOMY IPOIIECI OpraHiB Ta 0Ci0, SIKUM 3aKOHOM
HaJlaHO MPaBO 3BEPTATUCS 10 CyAy B iHTepecax iHIIHMX 0cid», TOOTO po-
OWTHCS aKIeHT BKe He Ha 3a0e3ledeHHi 3aXHCTy TMpaB Ta iHTepeciB
oco0u, a Ha 3BEpPHEHHI JI0 CyAy B ii iHTepecax. A BiaTaK, BBAXKAEMO, 110
HOBa Ha3Ba cT. 56 HoBoro [{I1K crioTBoproe nilicHU 3MiCT IpoIeCcyalib-
HOI JiSUTBHOCTI BKa3aHUX CyO’€KTIB, sIK1 JIIOTh Ha 3aXHCT MpaB iHIINUX
0ci0, BKITIOUAIO4H i TIPOKYypopa.

TakyM YWHOM, TPaBUIBHO PO3MICTUBIIM HOPMH MPO y4acTh B
cnpasi nmpokypopa came B § 1 «YuacHuku cripaBu» miasu 4 Hooro [[TTK
(a He B § 2 «IIpencraBHUKMY), 3aKOHOAABIIIO, HA HAIIlC TIEPEKOHAHHS, 3
METOIO YiTKOTO Bi]MEKyBaHHS HE JIUIIIE CTATYCy, a i Xapakrepy (3mMicTy
1 METH) TIpOIleCyabHOI AISUTbHOCTI MPOKYpOpa B MHUBUIBHIN CIIpaBi Bif
JUSUTBHOCTI aJ{BOKaTa (K MpeICTaBHUKA) JOIIBHO Oys10 O BUKOPUCTATH
1HIIly TEpPMIHOJIOTi10, 3aMiHUBILIM BU3HAYCHHS (yHKLI] IpeICcTaBHULITBA
iHTepeciB rpoMajiTHUHA a00 Aep KaBH B Cy/i Ha (PYHKIIIFO 3aXHUCTy MpaB
Ta IHTEPECIB JIOJMHM, 3araIbHUX IHTEPECIB CYCIIILCTBA Ta JEPKABH, SIK
e MPsIMO BUIUIMBAE 3 MOJIOKEHD cT. 1 3akony Ykpainu «lIpo mpokypa-
Typy» Ta OLIbII 3MICTOBHIIIE XapaKTepu3ye MpouecyaabHy AisTIbHICTh
MIPOKYpOpa B MeXax MUBIIHHOTO CYJJOYMHCTBA K CAMOCTIHHY Aep KaBHY
JISUTBHICTB MPOKYpOpa, M030aBIeHy 03HAK (YHKIH KIACHYHOTO CYI0-
BOTO TPE/ICTABHULITBA.
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Loshytskyi Mykhailo, Koroied Serhii. Representation by prosecutors and
attorneys of the interests of a citizen in court: the content of a representative
function in civil proceedings under the new Civil Procedural Code of Ukraine

Current legislation, in some cases, uses the term "representation of a person
(state bodies)", and in other cases "the representation of the interests of a citizen
(state)" concerning both prosecutors and attorneys. This gives grounds to assume
about of certain elements of the status of attorney and prosecutor in civil proceedings.
At the same time, the CPC provides for the participation in civil legal proceedings
of legal representatives - parents, adopters, guardians or other persons defined by
law, which defend rights in court, freedoms and interests of minors under the age of
fourteen, as well as incapacitated individuals.

The ambiguous legislative definition of the content of the representation by
prosecutors and attorneys does not contribute to a unified understanding of these
procedural institutions and the definition of procedural statuses and the role of these
subjects in civil proceedings, therefore this gap in the science of the civil process
must be filled. And therefore, the issue of representation (or protection) of a whom
(person) or what (rights and interests of a person) is carried out in a civil proceeding
by a prosecutor and or by attorney in the aspect of the provisions of the new CPC of
Ukraine for their common understanding by scientists and practitioners and that is
the objective of our article.
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Thus, the new edition of the Civil Procedural Code of Ukraine, which is effec-
tive from 15.12.2017, conceptually changed the approach to the content of the rep-
resentation and the status of the attorney as a representative in the civil cases,
defining the representation in the court as a kind of professional legal assistance
which should be carried out, in accordance to the general rule , solely by attorney
(Article 15). The status of the prosecutor has not conceptually changed (Article 56).

It is argued that the purpose of representation, scholars generally consider, is
provision of legal assistance to a party in the case. It is precisely this goal, which
implementation of the judicial representation by attorney of the specific party of the
case, as of today, is defined in Art. 15 of a new CPC. At the same time, in our opinion,
the term "representation by attorney of another person" (as it is established by the
Constitution and Article 64 of the new CPC), and not "interests of the person"
(as it is established by the Law of Ukraine "On advocacy and advocacy activities"),
which corresponds to the law-enforcement function of the person (and not his/her
interests).

At the same time, the main task of a representative who has the authority to
conduct a case in court is to exercise on behalf of the person, which he/she repre-
sents, his/her procedural rights and obligations (Part 1, Article 64 of the new CPC).

At the same time, the procedural activity in the civil proceedings of the prose-
cutor is not covered by the above-mentioned purpose, and therefore it is not enough
to associate it with the representation or functions of the representative (or the legal
successor) not enough arguments. Therefore, the participation of the prosecutor in a
civil case should be considered not through representation, but through forms of par-
ticipation, each of which separately and collectively should disclose the legal nature
of the procedural activities of the prosecutor in civil proceedings. Moreover, from
the analysis of the provisions of Art. 23 of the Law of Ukraine "On Prosecutor's Of-
fice", it follows that the functions of the prosecutor in civil proceedings for their
purpose are most similar to the functions of the legal representative of young people
under the age of fourteen, as well as incapacitated individuals which are not "repre-
sented", but "protected" in court by their parents, adopters, guardians or other per-
sons, determined by law (Article 59 of the new CPC). In other words, the prosecutor
actually replaces the legal representatives of these persons in civil proceedings. And
therefore, it is concluded that the prosecutor in civil legal proceedings does not carry
out representation, namely the protection of the rights and interests of the individuals.
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The same conclusion regarding the procedural activity of the prosecutor in civil legal
proceedings can also be made when representing the interests of the state in court.
Therefore, in order to clearly distinguish not only the status but also the nature (con-
tent and purpose) of the procedural activity of the prosecutor in a civil case from the
activities of the attorney (as a representative), it would be advisable to use another
terminology, replacing the definition of the function of representation of the interests
of a citizen or state in the court on the function of protecting rights and interests of
a person, general interests of society and the state, as it follows directly from the
provisions of Art. 1 of the Law of Ukraine "On the Prosecutor's Office" and more
comprehensively characterizes the procedural activity of the prosecutor within the
framework of civil proceedings as an independent public activity of the prosecutor
deprived of the functions of the classical judicial representation.

Keywords: civil process, civil legal proceedings, new CPC, prosecutor, attor-

ney, representative, representation, defense, rights, interests, citizen, state, civil case.
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NMPABOBI 3ACAIN CTATYCY CBIOKA
B roCnogAPCbKOMY MNMPOLIECI

Hocnidoiceno acnexmu npagogoeo cmamycy c8ioka 8 20CHo0apCcbKoMy npoyeci.
IlIposedero ananiz onosnenoi pedaxyii 1ocnoodapcvko2o npoyecyarbHo20 KOOekcy
Vxpainu wooo ymos yuacmi ceioka 6 2ocnodapcokomy npoyeci ma 6uceimieHi
acnekmu GUKOPUCMANHS NOKA3AHb CEIOKA 8 AKocmi 00Kasig. Biosnauaemuvcs sadic-
augicmyv yuacmi c8ioka @ 20CnoO0apcbKoOMy npoyeci ma 6UKOPUCMAHHA 1020 NOKA-
3anb 8 AKOCcmi 00KaA3i6. 36epHeHo yeazy Ha 0OMedceHiCmb NOKA3aHb C8I0KAd 6

MOJACIUBOCHT IX 3ACMOCYBAHMNS 8 20CNO0APCLKOMY CYOOUUHCIGI, 6PAX0GYIOUU Che-
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