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OKPEMI MATAHHA NMPO BU3HAYEHICTb
NMPABOBUX HOPM Y C®EPI IX 3ACTOCYBAHHA

IIposedene docriodcenns npunyunie opeanizayii cnpaseonugoeo npago3acmo-
cysammsi, uxoosauu 3 3acao, ecmarnosnenux Konsenyicio 1950 poxy. Ilpoananizosarno
epexmusHicms npeyedenmuoi npakxmuxu €6poneticbkoco cyoy uooo po3UUpeHo2o
MAYMAYeHHs ma 6UKOPUCTNANHA i1 3acaonudux npunyunie. Bemanoeneni ocrnoeni
napamempu npasa Ha CNpageousUll po3ensio CNpasu, GKII0UAYY i npaso Ha 00-
cmyn 00 ¢yoy. Biomiueni Hedoniku HAyioHanibHOI Cy0060i cucmemu Cmoco8HO 8U-
3HAYEHOCMI NPU BUHECEHHI KOHKPEMHUX DIULeHb.
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0ebHOIl cucmeMbl 6 OMHOWEHUU ONPEOETeHHOCIU NPU GbIHECEHUU KOHKPEMHbIX pe-

wieHuil.
Knrueesvie cnosa: cnpasediusvlii cyo, Npasoeas ONPeoeleHHOCb,

npeyeoenm.

Guyvan Petro. Some questions about the certainty of legal norms in the
sphere of their application

This paper focuses on the principles of the organization of fair enforcement,
based on the foundations established by the 1950 Convention. It analyzed the effec-
tiveness of the case law of the European Court of broad interpretation and use of its
basic principles. The basic parameters of the right to a fair trial, including the right
to access to the court, are established. The shortcomings of the national judicial sys-
tem with regard to certainty in making specific decisions are noted.
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Binmosigao g0 ct. 6 Konsenii 1950 p. mpaBo Ha cIipaBeiTUBUI Cy-
JIOBHI PO3IIISA]] € OHIEI0 3 BU3HAYAJIBHUX MPABOBUX 1JIeH, sKi 3a0e31e-
YyIOTh 3aXUCT IpaB ocodu. B miteparypi o0cTor0€ThCS TE3a, 3TigHO 3
SIKOI0 BOHO CKJIAZA€THCS 3 IHCTUTYLIOHAIBHUX 1 IPOLECYaTbHUX €JIe-
MeHTIB. [lo iHCTHTYyIIOHATBHUX €JIEMEHTIB HaJIeKaTh BUMOTH JI0 CyAy
SK YCTaHOBH, a 1Ie, HacaMIIepe/l, He3aIeKHICTh, HeYIIepePKEHICTh, CTBO-
PeHHA Ha mijcTaBi 3axkoHy. [IpouecyanbHi CKI1agoBi — 1€ MiHIMaIbHI
BHUMOTH ILIOA0 IPOLEAYPHU CYIOBOTO PO3IIISLY, 30KpeMa IMyOiuHICT, 3a-
Oe3redeHHs HaJaHuX MPoIlecyadbHUM 3aKOHOM TpaB yYacHUKaM CyJIo-
BOTO PO3MNISALY, 3MaralbHiCTh, PO3YMHHUH CTPOK pO3IVISINY CIIpaBH,
BUKOHAHHS OCTaTOYHOTO CY/I0BOIO pimieHHs Touo . Brim, 3a3Ha4eHi Bu-
MOTH JI0 CyTHOCTI IpaBa Ha CIIpaBeUIMBHUH Cy[ IIPOIUCAHI y caMOMy
TEKCTi cTarti 6. Mix THM, 3 OIVISAy Ha Te, 0 3aCTOCYBAaHHS Ta TIyMa-
YeHHS TIPH IIbOMY CYTHOCTI KOKHOTO TpHIicy KoHBeHIIi1, y ToMy 4ncii —
MpaBa Ha CHPABEATUBHUI CyJ, 3MIHCHIOETbCS €BPONEHCHKUM CYIOM 3
MIpaB JIFOINHU, TYT ICHYIOTh CBOi OCOOIMBOCTI, sIKi HEOOXiTHO BPaxoOBy-
BaTH.

JlocaikeHHIO TUTaHb CyTHOCTI IOpUMYHHX TapaHTil, mepeadaue-
Hux Konsenuiero 1950 poxy Ta BukKiIaaeHux i chopMyab0BaHUX Y pi-
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HIEHHAX €BPOMENCHKOTO CYIy, IPUCBSUEH] YMCIEHH] Mpaili HayKOBIIiB,
30KpeMa, Takux, sk K.B. Annpianos, B.B. Koctunpkuii, ¥.3. Kopym,
IT.A. Jlantes, B.C. Credantok, C.P. Taries Ta nesiki inmii. Pazom 3 Tum,
npobjemMaThKka, MoB’si3aHa 3 BUBUCHHSIM IPABOBOI MPUPOAU DIllICHb
€CIJI Ta iXHBOT amanTaIlii 10 HaIliOHAIBHOTO IMPAaBO3aCTOCOBHOTO Maii-
JAHYMKY 3 OISy Ha 0araTOMaHITHICTh TIPOSIBIB Ta BaXJINBICTh PE3yiIb-
TaTy, 3aJHULIAE€THCS BEJIBMU AaKTyaJlbHHM. TOXK, METOI0 CTarTi €
KOHLENTyalbHE BUBYCHHS Ta PO3KPUTTS 3HAYCHHS 1 POJII MPUHLIHITY
CIpaBeUIMBOrO CyIOYMHCTBA B IPOLIEC] PO3BUTKY HALIIOHAJIBHOI IPaBo-
BOi cucteMu. Takox Oyne BU3HAYCHO €(PEKTUBHICTh Ta JI€BICTH MpeTie-
JEHTHOTO TpaBa /sl BAOCKOHAICHHSI [TPaB03acTOCYBaHHS B YKpaiHi.
[IpaBOBOIO JOKTPUHOIO, HA SIKi IPYHTYETHCS AisUTbHICTE €BpOMeii-
CBKOTO CYIIy, € CYIOBHUH MPELEICHT, IKUH MPUNATIIOB 13 aHTIIOCAKCOHCHKOT
CHCTEeMH TIpaBa. Y Takuii croci0 BigOyiocs MeBHE 3IUTTS MPABOBHUX CH-
CTeM, M03asK METOAOJIOTIS Ta I0pUAMYHA TEXHIKAa CTBOPEHHS Ta 3aCTO-
CyBaHHsI IIpeLie/IcHTy Oyia BU3HaHA HEOOXiAHOIO /Uil BUKOPUCTAHHS Y
IismbHOCTI €Bporelickkoro cyay. [IperenenT sk IopuInyHe SBHIIEe Ma€e
Ty OCOOJTUBICTB, 110 JI0 IOTO 3MiCTy BXOIUTH 000B’SI3KOBICTH VISl OPTaHIB
CYZIOBOI BJIaJIM 1X MOMEPEHIX pilieHb — stare decisis (cTosiTu Ha BUpI-
HIeHoMy). Y TakoMy BUIAJKYy CY[Al HOCHJIAIOTbCS HE JIMILE HAa TE3H 13
CYIOBUX DillIeHb, a TIOCIYTOBYIOTHCS TIPY BUHECEHHI PIllIEHHS Y CIIpaBi,
10 PO3TISAAAETHCS, TAKOXK JOKTPUHAIBHIMH JKEpesiaMy 1paBa Ta iHo-
3eMHUMH TpEIEACHTaMHU?. 3a CBOEI CTPYKTYPOIO CYIOBHiIl BEP/IHKT,
KN Ma€e MpeLeeHTHUI XapaKTep, MICTUTb ABI yacTHHU: ratio decidendi
i obiter dictum. Ilepmra, ratio decidendi — 1ie Ta yacTuHa pimeHHS CyAY,
B SIKI{ BUKJIAJJAIOTHCSI HOPMH TIPaBa, Ha OCHOBI SKHUX OyJI0 BUPIMIEHO ITF0
crpaBy. B Hiif MicTATbCS MPUHLIMIN NPaBa, Ha 32 SKUMHU CyJ MPUIAMaE
pimenHs. CaMe 15 YacTHHA pilieHHs Oyzie 000B’sI3KOBA JUIs BCIX HACTYII-
HUX DIllIeHb CY/IB, SIKIIO iM TOBEIETHCS PO3IVISIaTH aHAIOTIYHI CIIPaBH.
Ratio decidendi popmye npaBoBy OCHOBY, III0 MAa€ HOPMATUBHUH Xapak-
Tep 1 MOBUHHA 3aCTOCOBYBATHUCSI CTOCOBHO BCIiX 1HIIUX OCI0, a HE TIIIbKU
cTOpiH y 1iei crpasi. Takum uynHOM, ratio decidendi € HopmotO mpene-
neHTHoro mnpasa’. J[pyra dactuna pimeHHs - obiter dictum, 1ie 3ayBa-
JKEHHS Ta BUCHOBKH CY[y, 3pOOJICHI HUM 3 MTUTaHb, 5IKi 0€3M0CepeaHbO
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HE CTOCYIOThCSI TIpeIMEeTa CylIoBoro pimenHs. Ha BimMminy Bix ratio de-
cidendi, 1aHi OJOXKEHHS HE Jat0Th 3MOTH (POPMYJTFOBATH TICBHUH MIPUH-
OUI MpaBa i He OOTPYHTOBYIOTH pilleHHs cyay. Lle Buromomene y
pilIeHH] MPABOMOJIOKEHHS, SIKE HE TIPETEHIY€E Ha Oe3MocepeHe BUPi-
MIEHHS CITIPHOTO TMUTAHHSI MK CTOPOHAMH, ajie sIKe MOSICHIOE a00 1JT0-
CTPY€E TOJIOBHHI TIPUHIIMIT BUPILIICHHS CIIOPY*.

Pazom 3 TuM, BigmexyBaHHs ratio decidendi Ta obiter dictum Ha
OpaKTHILl He € mpocTuM’. JIJIst IIbOT0, IePEeI0BCIM, CITiJ] IPOaHaITi3yBaTH
MIPU3HAYEHHS Ta CIPSIMOBAHICTh KOHKPETHOI BKa31BKH Cy/y: HallpaBieHa
BOHA Ha BUPIIICHHsI KOHKPETHOTO CIIOPY, UM JIa€ 3arajbHy OI[IHKY CHUTYa-
uii. Tak, y pimensi y cnpasi «Canryelipy na Cinsa Mora npotu [Topty-
ranii» €CILJI nepeBipuB 1Bi MOXKIUBOCTI: UM € (haKTOP, B3ATHIA 10 yBaru
JlicaboHCHKMM amensniifHuM CyoM (TOMOCEKCyallbHa Opi€HTAIlis 3a-
SIBHHKA), TIPOCTO obiter dictum (MIpUHATITHO CKa3aHUi1) 1 HE MaB TPSMOTO
BILIMBY HA BUHECEHHSI OCTATOUHOTO pillICHHs, YU HaBIaKu, OyB BHpi-
manbHuM YuHHUKOM. st nporo Cyx po3misinyB pimenHs JlicaboHcs-
KOTO amesIiifHOTO CyIy 1 MiAKPECIuB, 0 OCTaHHIH, Mi3HABIIUCH TIPO
BIJICYTHICTB TOCTATHIX IMIJCTaB I TT030aBIeHHS MaTepi ii 0aThKiBCHKUX
Mpas., sIKi BOHA OTpUMaJIa 3a JIOMOBIICHICTIO 3 YOJIOBIKOM, TAKOK BU3HAB,
I0: «...HaBiTb SIKOU 11e OYyJI0 HE TaK, MM BBAKAEMO, 110 MIKJIYBaHHS PO
TUTUHY HEOOXITHO 3aJIMIIUTH 3a Marip'to». [lpn mpoMy anemsiitauit
Cyl, B3SIBIIM JO YBarw, IO 3asBHUK OyB TOMOCEKCYaJliCTOM 1 KUB 3
IHIIMM YOJIOBIKOM, TIOCTAHOBUB, II0: «JIUTHHA MA€E XKUTH y 3BHYANHIN
MOPTYTaNbChKil ciM'D» 1 0 «HeMae HEOOXiTHOCTI BU3HAYATH, € TOMO-
CEKCyalTbHICTh XBOPOOOIO UM CEKCYyalIbHOIO OPIEHTAITIEI0 MO0 1HIIAX
JIIO7Ie OMHAKOBOI cTaTi. Y OyIb-SKOMY 3 IMX BHITAJIKIB, 16 HCHOPMAJTBHO,
1 TUTHHA HE TOBMHHA BUPOCTATH il BINIMBOM HEHOPMAJIBHUX YMOBY.
Ha nymky Cyny, ui nonoxeHHs pimeHHs JlicaOOHCHKOTO aneisuiiHoro
cyny Oynu He TUTBKH MPSMOIIiHINHI, HeBaam abo mpocTo obiter dicta.
Bonu HaBOIMIIM HA TYMKY, III0 TOMOCEKCYaIbHICTh 3asBHUKA OyJia BUPi-
[IaJIbHUM YMHHUKOM Yy BUHECEHHI 0CTaTOYHOT'O PIillICHHS, @ OTXKe, TOpPO-
IUiia PI3HULI0, 3yMOBICHY CEKCyaJbHOIO OpI€HTAlLi€l0 3asBHUKA,
npoBonuTH Ky KonBeHuis 3a6oponsie. Ha KopucTh IbOr0 BUCHOBKY
CBITYUTH T€, IO TIPH BUHECEHHI PIIICHHS 010 TIpaBa 3assBHUKA CITiJI-
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KyBaTHCsl 3 TUTUHOIO alleJSLiHUI Cya paiuB 3asBHUKOBI HE PO3KPUBATH
JMUTHHI T 9ac CHIIKyBaHHS 3 HEIO, IO BIH JKUBE 3 1HIITUM YOJIOBIKOM
K TIOAPYHIKSING.

Tox, okpemi cynoBi TBEpI)KEHHS Ta 3ayBa)KEHH:I, K1 cami 1o codi
HE CTBOPIOIOTH TPEIEICHTY (B KIIACHYHOMY PO3YMIiHHI), TUM HE MEHIIIE,
3 OISy Ha aBTOPHUTETHICTH CYAY, 10 1X MPUIHSB, ICTOTHO BILTUBAIOTH
Ha MPaKTUKY iHIUX cymiB’. BrmacHe, okpemi rapaHTii, siki 3a0e3rne-
yytoTbes 3actocyBanHsan €CIIJI npuHnumy npaBoBoi BU3HAYEHOCTI,
MaroTh 3HaueHHs obiter dictum (B ckopoueHOMY BapiaHTi — obiter abo
dicta). Biarak, cy1oBuii IPELIEACHT, 13 TOYKH 30py MPABOBOI MPUPOJIH,
SBJISIE COOOTO «PIlIEHHsI IO KOHKPETHIN CIIpaBi, 0 € 000B’ I3KOBUM JIsI
CyniB Tief 5k a00 HIDKYOI iHCTAHUIT P BUPIIIEHHI aHATOTIYHHUX CIIPaB
abo0 CITy’)KHTh 3pa3KOM TIIYMadeHHS 3aKOHY, SIKi He MalOTh 000B’SI3KOBOT
cumn»®,

Cam €CIUI y cBOiX MOCTaHOBAX KEPYETHCS CBOEIO MOIEPETHHOIO
NPaKTHKOIO, OHAK MPH [IbOMY BiH HE 3B’s3aHUI Cy0’ €KTHUM CKIIaJOM
npeueaenty. [Ipu Buknani cBoix pilleHb 3a cKapramu OpoTH YKpaiHu
€CII nocunaeTscs Ha CBOIO MPETEICHTHY MPAKTHKY y CIIPaBax MPOTH
IHIIMX AeprkaB. | 11e BiAMOBiJae MPUHLIMITY IPaBOBOi BU3HAaYeHOCTi. Bu-
kopuctoBytoun nperneneHt, CCILJI mocTiiiHO TOMOBHIOE 3MICT BUCHOB-
KiB, TIIyMa4yadW CYTHICTh NPHHIIMITB, Ta 4Yac BiJ] 4acy 3MiHIOE CBOI
mpaBoBi Mo3uIlii. Ha myMKy OipIIOCTI HAYKOBIIIB Taka KOHIICTIIIIS € BH-
NPaBIaHoI0, OCKIIBKH, X04a MOXKIIMBICT 3MiHH CY/IOBOi MPAKTHKH HE
CHpUsi€ IPABOBIi BU3HAYEHOCTI, OJTHAK CJIiJ] MAaTH HA yBa3i, 110 iCHYE JTia-
JEKTUYHA CYNEPEeYHICTh MiXK NMPABOBOI BHU3HAYEHICTIO 1 PO3BUTKOM
npaBa. OcTaHHe, 13 3pO3yMUIHX MPUYWH, Ma€ TEHACHINIIO 10 TUHAMIY-
HOTO PO3BHUTKY, a OTXKE, CY/I0BA MIPAKTHKA TAKOX ITOBUHHA 3MiHIOBATHCH’.

Bapro 3ayBaxutu, 110 B IPOLECi MPaBO3aCTOCYBAHHS Ta CYMyTHb-
0ro HOMY TIIyMadeHHsI HOPM IIpaBa, a TAKOXK IPpH Oe3M0cepeIHbOMY IIpH-
WHATTI pillleHHS] Y KOHKPETHIN crpaBi YIIOBHOBaXEHUM OpraHoM abo
M0CaI0BOI0 0CO00I0 MPUHLUI CYTHICHOTO 3aCTOCYBAaHHS KOHKPETHHX
HOPM MI>KHapOAHOTO MpaBa MOIIUPIOETHCS HE JIUILE Ha ICaHi aKkTH, a i
Ha 3arajbHi IpaBHJiIa OIIHKM 3aKOHO/IaBCTBA B IToMy. bo B mporieci He-
OJIMIHHO BUHHKHE MUTAHHSI: YM 3aCTOCYBaTH OJHOMAHITHO MPaBOBY
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HOPMY, JIOTIYHO BHJIy4YalO4d 3 Hel 3MICT, UM BiATIOBIHO 10 00CTaBUH
CITpaBH, KEPYIOBATUCS CIIPABEIINBICTIO (SIK, O peUi, TOCUTH aOCTPaKT-
HOIO OI[IHOYHOIO KaTEeTOPi€l0) Ta MPUHIUIIOM BEPXOBEHCTBA paBa. KoH-
(KT MXK CIIpaBeUIMBICTIO 1 MPABOBOIO CTAOUIBHICTIO (SIKa 1 MOJIsirae y
OTHOMAaHITHOMY JOTPHUMaHHI 3MIiCTy MMPaBOBUX HOPM, O€3 OTIIATy Ha Te,
YU BIAMTOBIAE TIEH 3MICT 3acajaM CIIPaBEITUBOCTI ), MOXe OyTH BHpIIIIe-
HUI HacTymHUM 4YMHOM. [103WTHBHE ¥ HaJilIeHE BIAJHOIO CAHKIIIEIO
MPaBO Ma€ MPIOPUTET HABITH TO/1, KOJIK BOHO 33 3MiCTOM HECIIPaBEINBE
Ta HeIOoIlIbHEe. BUHATOK CTAHOBIATH JIUIIE Ti CUTYaIlii, KOJIH AiF0Uni
3aKOH CTa€ KPUIYIIIO HECTIPABEIIIMBUM, HECYMICHUM 31 CITPABEITUBICTIO,
KOJIM 3aKOH SIK «HECTIPaBEJIUBE PABO» KATETOPUYHO BiIKHIA€ Ta 3arie-
peuye crpaBeuBicTh. HEMOXIINBO pO3MEXKyBaTH BUMAJKU «3aKOHO-
JIaBYOTO HEMpaBa» 1 3aKOHY, IIIOYOTO BCYNEeped CBOEMY HECHpa-
BEINTMBOMY 3MicTy. [IpoTe MOXHA UiTKO BU3HAYUTHU: KOJH JIO CHpaBe]l-
JMBOCTI HaBiTh HE MParHyTh, a KOJIU PIBHICTb, SIKA& CTAHOBUTH OCHOBY
CIPaBEUIMBOCTI, CBIJOMO 3alEPEeUyEeThCs y TPaBOTBOPUOMY MPOLECi,
TOZIi 3aKOH € He JIUIIIE «HECTIPABEITMBAM IPABOMY», a HABITh OLITBITIE TOTO —
BiH € HEMPABOBUM 3a CBOEIO MPUPOJIOI0, 4JIKE TPABO, BKITFOUAIOYH TI03HU-
TUBHE, HE MOJKHA BU3HAYHTH 1HAKIIE, HK MTOPSIIOK 1 CYyKYITHICTh 3aKOHIB,
MOKJIMKaHMX 3@ CYTHICTIO CBO€IO CIYT'YBaTH CHpaBeIMBOCTI. B mpomy
MOJIATAE CYTHICTH BioMoi «opmysu Panopyxan!’.

BuBdeHHs 10pUANYHOT MPUPOAN pillieHbh €BPOMEWCHKOTO Cydy 3
MpaB JIFOJMHU J03BOJISIE NIHTH BUCHOBKY PO 1X 00OB’SI3KOBY CHITY AJISI
BCiX cy0’€KTiB IpaBa, a He JIMIIE 0Ci0, 0 MPUKHMAaIIK y4acTb Y KOHKPET-
HOMY PO3IVISiAL, a TIIyMAaueHHs], 110 MICTUTbCA Y IIMX BUCHOBKAX €, 110
CyTIi, CyZJOBOIO TIPaBOTBOPUICTIO. OCOOIMBO 1€ CTOCYEThCA THUX Tally3eit
npaBa, sIKi MICTATh 3Ha4YHI MporaguHu. Tox, BpaxoBYIOYH CEpiio3HUI
o6csir TBopuoi aismbHOCTI €CILI om0 TiayMadeHHs! 0CHOBOIOIOKHUX
ineit KoHBeHIi1 Ha MiACTaBi MPENEASHTHOI MPAKTUKH CIIiJl 3BEPHYTH
yBary Ha ImmpIry Kinacudikaliito Horo eleMeHTIB, HiX TO OYKBaJILHO MPO-
nucaHo y cr. 6. OTKe, BAMOTH IOPUIUYHOI IEBHOCTI PH 3/1CHEHHI
MPaBO3acTOCYBaHHS, X04a BOHHU NPsIMO He 3a/ekiaapoBaHi B KoHBeHwii,
MaloTh O00OB’S3KOBO pealli30ByBaTHCS BIiATOBIIHUMH CyO’€KTaMHU.
IHmmMu cnoBamu, MpaBo Ha CHPABEIJIMBUM Cy[ MOXKHA PO3IVISAIAaTH Y
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JIBOX aCMEKTax: y BY3bKOMY, IO BiZ0Opa)karoTh TOJOXKEHHS CT. 6
Kongenmii 1950 p., i B mmpoxromy, sIK HOTO TPaKTyIOTh y PIIIEHHAX
€BponeichLKoro Cyay 3 Ipas JIOJMHHU, BKIIOYAI0YH BUMOTH MIEBHOCTI 3a-
KOHOJIABCTBA Ta Cy0YMHCTBA. CKaXKiMO, 3 JOTPUMAHHSM ITPUHITUITY Tpa-
BOBOI BH3HAYEHOCTI TMOB’S3aHO CYyJOBE YTOYHEHHS (KOHKpETH3allis)
MPABOBHUX TEPMIHIB Ta OKPEMHUX HEUITKHUX IOJOKEHB, 1[0 MICTATHCS y
3aKOHi, TOOTO 3MEHIIEHHS HEBU3HAYEHOCTI HOPMAaTHBHO-TIPABOBHX AKTiB
CTOCOBHO KOYXHOTO KOHKPETHOTO BUNAIKy. CyI0BOIO IPaBOTBOPYICTIO
TaKOTO PO TapaHTYEThCS 3aKPITUICHHS JTOBIPH 10 TIPaBa, 10 CUCTEMHO
BXOJIUTH JIO €JIEMEHTIB MPHUHIIMITY MPABOBOI JepKaBH (BEPXOBEHCTBA
npasa). Lle, B cBOIO "epry, 3a0e3neuye rpomMasiHaM MOKIUBICTH BIIEB-
HEHO IUIaHYBAaTH CBOIO TIOBEAIHKY, OUIKYBaTH YiTKHX, 3pO3yMIJIUX, He-
MPOTHUPIYMBUX Ta BU3HAYCHHUX IMPABOBHUX HOPM, TIepeadadaTyt MOKIUBI
HACJIIJTKM 3aCTOCYBaHHS JIEPYKABHOTO MPUMYCY 3a MOPYIICHHS HOPM
npasa.

JlocuTh 4acTo y JOCHITHUKUA OTOTOXXHIOIOTH TIOHSITTS «IIPaBO Ha
Cym» i3 TIOHATTSM «IIpaBa Ha CIIPaBeIUIMBHIA CYIOBHI po3rsimy». B Toit
JKe Jac, yKpaiHChKE CyJIOUMHCTBO HE 3aBXKIH JIOTPUMYETHCS TAaKOT XK IM0-
3uIlii, BBaXKarOUH, 0 OyKBaJIbHHIA 3MICT npunucy crarri 6 Konsenrii
OXOILTIOE JIMILE caMy MPOLEAYpPY 3AIMCHEHHS CYIOYMHCTBA 1 Ma€ oue-
BUJIHI ITPOIIeCyabHi 03HAKH, KOTPI MPOSBISIOTH CBOE BUPAKEHHS ITiCIIs
MOYaTKy PO3IVISAY CIPABH 1 JO0 HOTO 3aKiHYEHHS. 3 OIISATY Ha BaXKIJIH-
BicTh maHoro nutanHs, €CILJI cBoro yacy naB KOHKpETHE TIIyMadeHHsI
3MICTY MOHSTTS IIPpaBa Ha CIPABEIIMBUI CyIOBUN PO3IJIsL, 1 Hapasi y
YUCIIEHHUX PIIIEHHSAX came HOTo 1 MPUTPUMYEThCS. 30KpeMa, y cripaBi
«l'opuc6i mpotu ['penii» Cyn Bkazas, 110, BIAMOBIIHO 10 YCTAJICHOTO
NpEeLe/ICHTHOTO TpaBa, IMyHKT | cTaTTi 6 rapaHTye KO)KHOMY MIPaBoO Ha
3BEpHEHHS [0 Cylay abo apOiTpaxky 3 T030BOM CTOCOBHO OYIb-SKHX
HOTO IUBIILHUX TPaB Ta O0OB'I3KIB. TakWM YWHOM, IISI CTATTS IMPOTO-
jonrye "MpaBo Ha Cya', OAHUM 3 aCTEKTIB SKOTO € MPaBO HA JOCTYTI,
TOOTO MPaBO MOAATH MO30B 3 MPHUBOLY LUBIIFHO-NPABOBUX MHUTAHb 10
cyay'l. Biarak, MOHSATTS MpaBa Ha CIIPaBEUIUBHIA Cy/I OXOTLTFOETHCS 3Mi-
CTOM ITIpaBa Ha CIPABEINUBUI CYIOBHI PO3IVIA, SIKE € JCI0 MUPITHM
TIOHSITTSIM 31 CKJIQTHOIO CTPYKTYPOIO. BiZMIOBITHO 10 BUKIIAACHOTO BHUIIIE,
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BOHO B SIKOCTi €JIeMeHTa MiCTUTh TIPaBO Ha CY/I, 1, K IMiIEIIEMEHT, - IPaBO
Ha JIOCTYTI A0 cyxy. I, xoua OykBanbHE pO3yMiHHA (DOPMYITIOBAaHHS Bij-
noBigHO1 crarti Konenuii 1950 poky He MiCTUTb 3aKpiTUICHHS TOCTYITY
710 CyZy SIK CKJIaI0BO1 YACTHUHHM IpaBa Ha CIIPaBEAJMBHIA PO3IIISL, aje TO
nanebi He 03Havae, 110 JaHe MPABO BUKITIOYAE YK HE BPAXOBYE HACTIIIBKU
BaKJIMBOI KaTreropii, sSIK JOCTYII 0 CYAY.

Bumoru, siki BUILUTUBAIOTh 3 BU3SHAYEHOCTI y MPOIECI MPaBO3acTo-
CyBaHHSI, ITepe10a4ar0Th, 110 HOPMATUBHO-TIPABOBI aKTH TIOBUHHI BUKO-
HyBaTHCh, Ma€ iICHYBaTH MPAaKTHKA YTOUYHEHHs (KOHKpETH3allii) 3MicTy
TaKWX aKTiB, TOBUHHA 3aCTOCOBYBATHUCS TIPAKTHKA OIHAKOBOTO 3aCTOCY-
BaHHSI 3aKOHY Ta PillleHHs CY/iB OBUHHI OyTH OCTaTOYHUMH i 000B’ 513~
KOBUMH Ta MiJJSraTd BUKOHAaHHIO'?. MiK THM, ICHYIOTh YHCIIEHHI
MIPHUKIIAJIH, SIKI HAOYHO 1TFOCTPYIOTH, IO HE JOCHUTH YiTKi Ta BU3HAYEHI
MIPUTIMCH 3aKOHOMABILI Y OJHIN 1 TiHt ske cdhepi peryaroBaHHS IUITXOM
pi3HOrO X TIiyMa4yeHHs IPH 3aCTOCYBaHHI MOXKYTb PU3BOAUTH 0 MPH-
HHATTS a0COMIOTHO NMPOTUIICKHUX PIllIeHb, 1 1€ € MPOSBOM HEBH3HAYE-
HOCTI TIPaBOBOi cHCTEMHU. [HOII CyTiepewBi ONIOKEHHSI HOPMAaTHBHOTO
aKTy, 10 HE JIO3BOIISIE TOCATTH BU3HAYECHOCTI Y IPABOBOMY PETYIIOBAHHI,
MICTATBCS B OAHOMY i TOMY TOKyMeHTi. CkazaHe, PUMipOM, 4acTo Ipo-
SBJISIETHCS TP BUHECEHHI 3a04HMX pillieHb. [[MTaHHS 111010 BUHECEHHS
CyIOM 3a0YHOTO pillleHHs Ta HOTO TMepemnisiay JAeTalbHO BUCBITIEHI
Bepxosaum Cyrmom Ykpainu B y3aransHeHHI «[IpakTnka yxBaseHHS Ta
nepenisily CyAaMy 3a04HUX PIllleHb Y IUBLUIBHUX CripaBax»'’. B HboMy
CKa3aHo, 0 3a 3micToM BianmoBiguoi Hopmu LIIKY nmposenenns 3a-
OYHOTO PO3TISAY CIIPaBH (@ BIATAK i IIEPETIIs/] 3a09HOTO PIIlIeHHS) MOXK-
JMUBE JMIIEe y pa3i HAasIBHOCTI yMOB, BHU3HAYEHUX Yy Il HOpPMI.
3aKoHO/IaBEIlb BCTAHOBUB, 1110 y Pa3i HESIBKH B CYJIOBE 3aCiJJaHHsI BiJIIO-
Bijada, SKUH HaJIEKHUM YMHOM ITOBIIOMJIEHHH 1 B1J] IKOTO HE HAAIHIIIIO
Bi/I3UBY Ta MOBIJOMJICHHS MPO MPUYMHU HESBKH ab0 SIKIIO 3a3Ha4eHi
HUM TPUYMHY BU3HAHI HETIOBAXXHUMH, CYJ] MOXKE YXBaJHTH 3a04HE Pi-
LICHHS Ha MiJCTaBi HASBHUX Yy CIpaBi JOKa3iB, SKIIO MO3MBay He 3arie-
pedye MpOTH TAaKOTO BUPILIEHHS CIIPABU.

Takum 9MHOM, CyI{ MMOBHHHI JOTPUMYBATHCh TaKUX YMOB IIPOBE-
JIEHHS 3a09HOTO PO3TIIIAY CIIpaB: HEsIBKA BiATIOBiTada B CyJOBE 3aci-
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JTaHHS; HaJIe)KHE TTOBIOMIICHHS BiIIOBi/Iada PO Yac i MicIie CyI0BOTO
3aCiTaHHS; BIICYTHICTh MOBAXHUX IPUYNH HESBKH BIMOBIaYa; BiACYT-
HICTh BIJI3UBY Ta KJIOIIOTAHHS BiJINIOBilaua MPO PO3IVISL CIIPaBH 3a HOTro
BiJICYyTHOCTI; BiJICYTHICTb 3allepeueHb IMO3MBa4Ya MPOTH 3209HOTO PO3-
sy cnpau. Jluiie 3a HassBHOCTI BCIX IIMX YMOB Cy/I MOXKE ITPOBECTH
3204HUH po3nIs cripaBu. OTKe CyJ 10 MOCTAHOBJICHHS YXBaJIU MPO 3a-
OYHMI PO3TIISi]] CIPaBU 0OOB’SI3KOBO TIOBUHEH NepeBipUTH (akT moBi-
JIOMJICHHS BiJIITOBi/ladya HaJEKHUM YHHOM IIPO 4Yac i MicIle CyIOBOTO
3acimanHs. [loBimomiieHHS CTOPIH PO Yac i MicIie po3MIIsLy CIIPaBH TO-
BHHHO MPOBOAUTHCS BiAmoBiaHO 10 BuMor cratTi 128 LIIK. ITpu mpomy
B MarepiajiaX CIpaBy MOBUHHI OyTH HAJEKHI JIOKa3u TAKOTO TOBIIOM-
neHHs. SIKIIo BiAMIOBIAHI JOKA3| BIIICYTHI, TO BiMOBIAaY HE MOXE BBa-
JKATHCS TIOBIIOMJICHHM HAJICKHUM YHUHOM, 1 MIJICTAB JJISI 3a09HOTO
PO3IIIIAY CIIPaBH HE iCHYE.

B Toii e uac, OxTss0pchkuii paiionanit y M. [lonrasi cyn npuitHsBs
JI0 PO3MIISIAY CKapry Ha «3a04yHe» pillleHHs], SKe, HaCIpaB/li, TAKUM He
OyI10, i po3mIsHYB Horo no cyti'*. Tlonpwu Te, 1110 Cya, 3pelIToro, BiaMo-
BHB BiTIOBITa49€B1 Y 3aI0BOJICHHI 3asBU TIPO MIEPETIISA PIllICHHS, BiH HE
MarO4M TTOBHOBaXXCHb Ha 3JIICHEHHS, BCE XK 3IIHCHUB JIif0, KA TOPY-
HIKJ1a paBa Mmo3uBava. AJKe, y TaKuid croci0 MicleBHid cya (aKTUIHO
BIJIHOBMB CTPOK Ha OCKAap>KEHHS DIIICHHsS [0 amelsAliifHOTO Cyy.
bo y pasi BiiMOBH y 3a7J0BOJICHHI 3asiBH MPO MEPETIIS]] 3a09HOTO PIIIEHHS
MICIIEBUM CYJIOM, TaKa BiJIMOBa MOXe OyTHU OCKapKEeHA B anelsiiHOMY
nopsiaKy yrnponosx 10 mHiB micins i nporonomenss. Toxi sk, 3a npa-
BUJIPHOTO TIPABO3aCTOCYBAaHHS CYJl MaB 3aKPHUTH ITPOBAKEHHS IIOJIO 1a-
HOTO TIEpEeryIsiAy 3 ONIAAy Ha BIICYTHICTP Y HBOTO HEOOXiTHOI
topucaukiii. Toxi O gecATUICHHUN CTPOK Ha alelsiiiiHe 0CKapKEeHHS
PIlIEHHS MiCIIEBOTO Cy/ly OOYHCITFOBABCS BiJl IaTH O3HAMOMIICHHS 3 HUM
MO3MBAYEM.

MaeMmo cuTyaliro, KOy MiCIIeBHI Cyl BUMHUB JiI0, KA HE Mepe-
OaveHa npolecyalbHIM 3aKOHOM 1 He BITHOCUTBCS JJO KOMIIETEHIIIT CyLy
nepoi incranuii. To € cepitoznum nopymeHusiM. Lle 3adikcoBano B pi-
MIEHHAX €BPOMENCHKOTO Cyy 3 MpaB JIOMUHH, SKi € JDKEPEIOM Hallio-
HaJlbHOTO TIpaBa. 3acTOCYBaHHS HAIIOHAJIBPHUM CYIOM CITOCOOIB
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CYIOUYMHCTBA, SIKi BiH HE Ma€ IpaBa 3aCTOCOByBarH, BuzHaeThest €CILJI
MOpYIICHHSIM IyHKTY 1 ctarTi 6 KoHBeHIi1, skwii y BiIOBIAHIN YacTHHI
nepenbavae take: «KoxkeH Mae mpaBo Ha CIIpaBeIIMBHH 1 MyOIiuHUI
pO3MIIsA HOTO CIIpaBH... He3aJIesKHUM i 0e3CTOPOHHIM Cy/I0M, BCTAHOB-
JIEHHM 3aKOHOM, KU BHPIIIUTE CITip MO0 HOTo MpaB Ta 000B’s3KiB
LIUBIIFHOTO Xapakrepy...». BiamosigHo 1o BucHoBkiB €CIJI, Bukmazme-
HUX y cripaBi «Bepitac mpotu Ykpainu»'®, «1epeBUIIUBILY CBOT TOBHO-
Ba)KEHHSI, SIKi OYyJIM YiTKO BUKJIQAEH] Y KOIEKC1, CYZl He MOKE BBa)KaTUCS
«CyZIOM, BCTAaHOBIIGHUM 3aKOHOM» y 3Ha4eHHI MyHKTy | ctarti 6 Kon-
BEHIIIT (IUB. TaKoX pimeHHs y crnpasi «CokypeHko Ta CTpUTryH MpOTH
Vipaian»'.

OTxe, ponb CyIiB y JOCATHEHH] IOPUANYHOI BU3HAUYEHOCTI MPH 3a-
CTOCYBaHHI PABOBUX HOPM IIUISIXOM 3/IIHCHEHHS JIOKAIBHOT TBOPYOT [Ti-
SUTPHOCTI TIOAO IXHBOI OMIHKH BENbMH 3HaunMa. lIpaBo3acTocoBHA
KOHKpeTHu3alisi (aKTUYHO CTBOPIOE 3arajbHe MPaBHIIO 3aCTOCYBAaHHS
FOPUIMYHIX HOPM Y BiTHOIIEHHI 0 TUX YH 1HIIUX )KUTTEBUX 0OCTABHH.
AOcTpaKTHa IOpUAMYHA HOPMA IIEPEBOAUTHCS B KOHKPETHE IPaBUJIO, 1110
3aCTOCOBYETHCS 0 MEBHOI 00CcTaBUHHM, (PaKTy, iX CyKyMHOCTI, 1HAWBI-
Jyali3yeTbcsl, BUPOOISIOTHCS «KOHKpETHI (hopMH peaizalii 103Boie-
HOTO HOPMOIO  3arajlbHOTO  THUIy TMOBEAIHKH». Y  paMKax
MIPaB0O3aCTOCOBHOI KOHKpETH3aIlii HEMOXKIIMBE CTBOPEHHS HOBOI OPH-
JMYHOT HOPMH, aJie BHACIIJIOK HEl B MPAaBOBE PETYIIOBAHHS BHOCHTHCS
MEeBHUI €IeMEHT HOBU3HU, SKHUM Pa3oM 3 HOPMOIO caM CTa€ 00’ €KTOM
3actocyBaHHs. [IpudoMy 1€l HOBHIA eleMEHT HEe TOBUHEH BUXOAMTH 3a
MEKIi 3MICTY FOPUANIHOT HOPMH, 1110 KOHKPETHU3YETHCS' .

Mix TUM, TOCTYITy YKPaiHCHKOTO MPABOCYA/IS Y HAPSAMI €BPOTICH-
CHKMX IIIHHOCTEW IMOKHU L0 HE CIIOCTEePiraeThcsi. MOHITOPUHT CyA0BOI
MPAaKTUKM MICLIEBUX Ta alesIiHHUX CYIiB Ha MPEeaIMeT 3aCTOCYBaHHS
HAMU TIpaBoBuX mo3uttiit €CI1JI 1o3Boiste 3p0OUTH BUCHOBOK, 110 SKICTh
MTOCHJIaHb Ha pilleHHsS €BPOMEUCHKOTO CyAy 3 MpaB JIOAMHU 3aTHIIA-
€TbCS HU3BKOI0. Mae Miclie He JIUIIE BiICyTHICTh OOTPYHTOBAHOCTI B
croco0ax 3acTocyBaHHS MoCHWIaHb Ha mpaBosi no3uiii €CIJI, mo mi-
CTSTBCA B HOTO PillIEeHH:X, a 1 iX MOBHA BIACYTHICTH MOPS/ i3 HEKOPEKT-
HUM BUKOPUCTaHHSIM 1 CAMUX TPABOBUX MO3MIIIN Ha MICTaBl (PaKTUIHOT
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nofioHoCTI «]aldym» cripaB, 6e3 ypaxyBaHHS BCHOTO KOMIUIEKCY FOPHU-
JIUYHO 3HaYymux oOctaBuH. 110 % CTOCY€eThCS BUIUX CY/IB, TO X04a
BOHH 1 3aCTOCOBYIOTh Y CBOIX aKTaX €BPOIEHCHKI CTaHAAPTH MPaB JIFO-
JMHU, aJIe He IParHyTh aKTHBHO PO3LIMPIOBATH 3aCTOCYBAHHS LIUX CTaH-
JIapTiB HIDKYUMHU cynamu. lle mepemkomxkae mporecy yHidikarii
CTaHJAPTIB y TajIy3i MpaB 1 CBOOOI JIFOMHH, 1 HE CITPUSIE OPIEHTAIIT HUXK-
YeCTOSIINX CYAiB 3arajbHOI FOPUCIUKIIT Ha MPaBHIIbHE 1 KOPEKTHE BU-
xkopuctanss npasosux nosuniit €CILUI npu BianpasiaeHHi npaBocyas,
110, B KIHIIEBOMY TTiICYMKY, TIEPEIIKO/KAE pealtizalii THX IIeHd, Ha 10-
CATHEHHS SAKuX Oynu cripsMoBaHi patudikamis KouBeHIii i BU3HaHHS
ropucaukiii €CITITS,

OTxe, MiICYMOBYIOUH BHKJIAZCHE, MyCUMO KOHCTaTyBaTH, 1[0 Ha-
I[IOHATTBHI CY/IM TIOKH IO He JOCATIN HAJIEKHOTO PiBHS MMPaBOTBOPIOCTI
NpY 3aCTOCYBaHHI npasa. Binrak, abu 3a0e3neunTn peanizaiiro Ta 3a-
XHUCT TMpaB i CB000J] 0COOM B KOHTEKCTI BUMOT Ta TapaHTii, nepeadoayue-
HUX KOHBEHIIi€10 PO 3aXUCT MPaB JIIOAWHH 1 OCHOBOIIOJIOKHUX CBOOO/,
0coOIMBe 3HAYCHHS Ma€ MPUAUIATHACS BUKOPUCTAHHIO IOPUANYHUX TTi1-
XOJliB, 0COOTMBOCTEH MPABOBOTO TIIYMadeHHS JeMOKPAaTUYHHX Ta CIpa-
BEJIJIMBUX MPUHIUIIB €BponeiicbkuM cynoM. YiTKoCTi Ta OTHO3HAYHOCTI
NPaBOCYAJSI MOKHA JOCSTTH, SIKILIO B OCHOBY PillIeHb BITUM3HSIHUX CY/IB
Oyne MoKJIaZeHo 3acaau CIIPaBeIIMBOCTi, PO3YMHOCTi, MOPaIbHOCTI
TOMIO. A TI€ 3aJIC)KUTh HE TUTBKH 1 HE CTUTBKH BiJl 3aMiHHU TIEPCOHATIHN Y
CYIIIBCBKHMX MaHTisIX (XOua OHOBJICHHS CKJIaJly CyAJIiB TEX rpae He-
a0WsIKy poJib), a, IIEPEIOBCIM, BiJI KapAMHAIBHOI 3MiHU MiAXO/IIB Ta Ha-
JTAaHHS TX €BPOTEWCHKUX O3HAK.
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Guyvan Petro. Some questions about the certainty of legal norms in the
sphere of their application

This work explores the right to a fair trial, which is one of the defining legal
ideas that ensure the protection of human rights. This right consists of institutional
and procedural elements. Institutional elements include requirements for the court
as an institution, and this, above all, independence, impartiality, its creation on the
basis of the law. The procedural components are the minimum requirements for the
procedure of the trial, including publicity, the provision of procedural rights granted
to the participants in the trial, adversarial proceedings, a reasonable period for the
consideration of the case, and the execution of the final judicial decision. In this
case, the application and interpretation of the right to a fair trial is carried out by the
European Court of Human Rights. The peculiarities of this approach must be taken
into account in national law enforcement.

The article analyzes the essence of the legal doctrine, on which the activities
of the European Court of Justice are based, namely the judicial precedent that came
from the Anglo-Saxon system of law. The content and essence of the notions "ratio
decidendi" - part of the court decision, which sets out the rules of law on the basis
of which the case was decided, and "obiter dictum" - remarks and conclusions of
the court, made by him on issues that do not directly concern the subject of the judg-
ment . Practical differences of these two categories are given, and examples are given
that prove the complexity of their differentiation.

The existence of conflicts between justice and legal stability (which consists
in monotonous observance of the content of legal norms, without considering
whether this content corresponds to the principles of justice) is investigated in the
resolution of litigation. The author fully supports the so-called "Radbruch formula",
according to which a positive and authoritative sanctioning right takes precedence
even when it is unfair and inexpedient in content. But when the acting law becomes
flagrantly unfair, incompatible with justice, it becomes unjust by its nature and is
not subject to application. It is in this that the principle of the rule of law manifests
itself both in law-making and in law enforcement.

The paper concludes that the precedent decisions of the European Court of
Human Rights are binding for all subjects of law, and not only for those who partic-
ipated in a specific examination, and the interpretation contained in these conclusions
is, in fact, judicial lawmaking. Especially it concerns those branches of law that con-
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tain significant gaps. Actually, the right to a fair trial can be considered in two as-

pects: in a narrow, reflecting the provisions of Art. 6 of the 1950 Convention, and
widely, as it is interpreted in the judgments of the European Court of Human Rights,
including the requirements of the certainty of legislation and proceedings. In this
case, the requirements of legal certainty in the implementation of law enforcement,
although they are not explicitly declared in the Convention, must necessarily be im-
plemented by the relevant actors. Subject to the principle of legal certainty, judicial
clarification (concretization) of legal terms and certain fuzzy provisions contained
in the law is connected, that is, a reduction in the uncertainty of regulatory legal acts
for each particular case. Judicial lawmaking of this kind guarantees the consolidation
of confidence in the law, and is systematically included in the elements of the prin-
ciple of the rule of law (rule of law). This, in turn, provides citizens with the oppor-
tunity to confidently plan their behavior, expect clear, understandable,
non-discriminatory and certain legal norms, to foresee the possible consequences of
using state coercion for violating the rules of law.

Some examples of misinterpretation of the requirements of the Convention by
Ukrainian court are given, for example, by unjustifiable delineation of the concepts
"the right to a court" and "the right to a fair trial". Meanwhile, according to the es-
tablished position of the ECtHR, the concept of the right to a fair trial is covered by
the content of the right to a fair trial, which is a somewhat broader concept with a
complex structure. It is also noted that there are examples that clearly illustrate that
insufficiently clear and specific prescriptions of the national legislator in the same
sphere of regulation, through their different interpretations in application, can lead
to absolutely opposite decisions, and this is a manifestation of the uncertainty of the
legal system. The proposals for improving the situation in the field under investiga-
tion are presented.

Keywords: fair trial, legal certainty, precedent.



