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TArAP 4OBEAEHHSA B LUMBIJIbHOMY NPOLLECI:
OCOBJIMBOCTI PO3MOAITY OBOB’A3KIB
MO AOKA3YBAHHIO B J,OrOBIPHUX CIMOPAX

Poskpusaemocs poav npouecy 00Kasyeanus 6 YUBIILHOMY CYOOUUHCNBI.
Buceimaroemscs npasosa npupoda incmumymy po3nodiny 00608 ’13kie no 0oxazy-
6anHI0 6 yueginonomy npoueci. Hagodumocs cniggionouieHHs NPUHUUNY 3MA2aNb-
Hocmi i3 NPUHYUNOM BUHU 8 UUBIAbHOMY Npasi. Jlacmbcs ananiz mexanismy nepe-
MiwjeHHs 0008 ’3Ky N0 0KA3Y8AHHI) MO20 YU iHUL020 paKkmy 8i0 00Hiei cmopoHU
00 iHwoi. Buznauaemocs nocaioo8Hicmb 8UKOHAHHS KOJCHOK CIMOPOHOI0 8 0020-
8ipHomy cnopi 0606 ’a3kie no dokazyearnro. OOTpYHMOBAHO BUCHOBOK, W0 OCKINb-
KU 8 00208ipHOMY 30008 93aHHI BUUHEHHS 0OHIEI0 CMOPOHOK NesHUX Jill € nepedy-
MOBOH GUUHEHHS HACMYNHUX Oill IHUWOK CHOPOHOI0, MOMY 6 MAKIl came Nociai-
dosHocmi il Oyde nepemiujamucs 0008’30k no 00KA3YEAHHI0 8i0 00HIET CMOPOHU 6
30008 ’93aHHI, IKA 6 CULY YMO8 002080y 30008 ’13aHa Oyra uuHUMU Ne6HY 0it0 3a
002080poM, 00 iHWOT CMOPOHU, AKA MAE 3a YMOBAMU 002060DY GUUHUMU HACMYN-
HY 0it0 8 30008 A3aHHI.

Karouoei caoea: yusinbhuii npoyec, yuginbHe cyoo4uHcmeo, 00KA3V8aAHHS,
msieap 006edeHHs1, po3nodin 0008 3Kié N0 0KA3Y8AHHIO, NpeOMem 00KA3YEAHH S,
00206IpHi cnopu, ymMosu 002080py.

Kopoeo C. A. Bpems 10oKa3bIBaHUS B TPAXKIAHCKOM NpoLEcce: 0COOEHHOCTH
pacnpezieieHis 003aHHOCTEN 1O TOKA3BIBAHUIO B IOTOBOPHBIX CHIOPAX

Packpuvisaemcs poab npoyecca 00Kkasvi8anus 6 epaicoaHcKoM cyoonpou3eo0-
cmee. Oceewjaemces npasosas npupooa UHCMUmMyma pacnpedenenus 00513aHHOC-
meil ho 00KA3bl6AHUI 8 2pacOaHckom npoyecce. Ilpusodumcs coomHouwenue
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NPUHUUNG COCMA3AMENbHOCMU C NPUHUUNOM BUHbL 8 ePANCOAHCKOM npase.
Jlaemces anaauz mexanusma nepemeujerusi 0093aHHOCMU NO 00KA3bIBAHUIO MO0
UAU UHO2O pakma om 00HOU cmopoHbl K dpyeoil. Onpedeasiemcs nocaedogamens-
HOCMb BbINOAHEHUS KANCOOU CIMOPOHOU 8 002080PHOM cnope 0053aHHOCmel No
dokasvieanuro. O60CHOBAH 6b1800, UMO NOCKOAbKY 8 J02080PHOM 0053aMenbCmee
cosepuieHue 00HOI CIOPOHOI onpedeneHHbIX 0ellcmaull 643emcs NPeonocblIKoll
cogepuienusi NOCAOYIOUUX OelUcmaull 0pyeoll CIMOPOHOLL, NOIMOMY 8 MAKOU Jice
nocaedogamenvHocmu u Oydem nepemeuiamscs 0053aHHOCMb NO 00KA3bIGAHUIO
0m 00HOIL CMOPOHYL 6 00513amenscmee, KOMopast 8 CUAY YCA08UI 002080pa 0053a-
Ha Ovlra cogepuiums onpedeseHHoe delicmeue no 002080py, K Opyeoil cmopoHe,
KOmopas 00A)CHA NO YCA08UAM 002080PA COBePULUMb NOCAedYIOuee delicmeaue 6
obs3amenvcmee.

Karouesnie caosa: epaxcoanckuil npoyecc, epaicoanckoe cyoonpouseoocmeo,
dokasvieanue, Opems 00KA3bleanUsl, pacnpedenerue 0053aHHocmell no 00Ka3vléda-
HUI0, npedmem 00Ka3bl8aHus, 002080pHble CROPbL, YCA08US 002080pd.

Koroied Serhii. The burden of proof in civil proceedings: features of allocation
of responsibilities for providing of evidence in contractual disputes

The role of the process of providing of evidence in civil proceedings is disclosed.
The legal nature of the institute of allocation of responsibilities for providing of
evidence in civil proceedings is highlighted. The relation of the adversarial principle
with the principle of guilt in civil law is given. An analysis is made of the mechanism
Jor relocation of a burden to prove one fact or another from one party to the other.
1t is determined the sequence of performance by each party in a contractual dispute
of responsibilities for proof. The conclusion is substantiated that since in a
contractual obligation, the performance by one party of certain actions is a
prerequisite for the subsequent actions by the other party, therefore, in the same
sequence, the obligation to provide evidence will be transferred from one party of
the obligation, which by virtue of the terms of the contract was obliged to perform a
certain action under the contract, to the other party, which according to the terms
of the contract must perform the subsequent action in the obligation.

Keywords: civil procedure, civil proceedings, proof, burden of proof, allocation
of responsibilities for providing of evidence, subject of proof, contractual disputes,
contract terms.

Sk BimoMo, 1JIst yXBaJIeHHS 3aKOHHOTO i OOTpYHTOBAHOTO PillleH-
H$I IO CYTi CIOpY CyAy HEOOXiTHO BCTAHOBUTHU psia 0OCTaBUH (ITifI-
CTaBy MO30BY), TOOTO K0J10 (haKTiB MepeayCciM MaTepiaibHO-IPaBoO-
BOTO XapakTepy, IepeadadeHnX TilloTe3aMy HOPM MaTepiaJbHOTO
mpaBa, 3 SKHMH 3aKOH IIOB’S3y€ HACTaHHSI II€BHUX IIPaBOBUX
HACJIiIKiB Yy BUIISIAI MOXJIMBOCTI 3aCTOCYBaHHSI TOIO YU iHIIIOTO
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crnoco0y 3axXMCTy HUBIIbHUX TTpaB. 3a3HaueHi 00CTaBMHU BCTAHOB-
JIIOIOTHCSI CYAOM B MPOLECi JOKa3yBaHHS 3a JOIMOMOIOIO0 J10Ka3iB,
SIKi B TO30BHOMY MPOBAIXKEHHI 3asIBJISIIOTHCSI TA MOJAIOThCS ydac-
HuUKamMu cripaBh. Lle moB’g3aHo 3 TMM, i TIpo 1Ie IIIe 3ayBaXkyBaB
Bimomuii nopeBoIOLIiTHNI poliecyalicT €. B. BacbkoBcbKuiA, 1110
«CyJI He BIpaBi BipUTU CTOPOHAM Ha cJ10BO. BiH He MOXe 3a10BOJIb-
HUTU MO30BHY BUMOTY Ha Tiil JIMllIe MiJACTaBi, 1110 BBAaXKa€ Mo3uBava
YECHOIO JIIONMHOI0, HE3MAaTHOIO Mpel SIBUTU HEeIIpaBOBY BUMOTY, i
TaK caMO HE MOX€ BiIMOBUTH B IT030Bi, KEPYIOUUCH TUM, 1110 3ame-
peueHHs BiImoBimaya 3ac/lyroBYIOThb, 3 OTJISIAY Ha MOro MopalibHi
SIKOCTi, moBHOI noBipu. Cya npuiiMae 10 yBaru 3asiBu i TBepIKEHHS
CTOPIH JIKILIE TIEIO MipOIO, B gKiii BCTAHOBJIEHA iX JOCTOBIPHICTb» .

VY 3B’43Ky 3 LIUM, JI0 TIpOLIeCy JOKa3yBaHHS 3aKOH BHUCYBA€E MeBHi
BUMOTH i IAIOPSIAKOBYE HOro IIEBHMM IIpaBWJIaM, BKJIIOUAIOYU
HOPMY PO PO3MOAia MixK CTOpPOHAMU TTapsl JO0BeACHHS (000B’s13-
KiB MO JOKa3yBaHHIO). AIXe, SKIIO B XOJIi pO3MNISAY ILMBITHBHOL
cIipaBU O0YyJ10 OTPUMAaHO AOCTATHIO KiJIbKICTh 10Ka3iB JJIsl JOCTOBIp-
HOI0 BCTAHOBJIEHHSI OOCTaBMH, 110 MalOTh 3HAYEHHS JIsI CIIPaBU,
npsiMe 3aCTOCYBaHHSI MpaBUJ MPO HACTIAKA HEBMKOHAHHS TAraps
IOBeIeHHS He € HeoOXimHuMmu. OmHaK, KOJIM HEMOXKJIMBO IOCTO-
BipHO BCTAHOBUTH OOCTaBMHHU CIIPaBU y 3B’SI3KY 3 BiICYTHICTIO
JIoKa3iB a0bo iX HeIOCTAaTHICTIO, CyJ He Ma€ MpaBa YXBaJUTU PillIeH-
H$1 3 IOCUJIAaHHSIM Ha HEIOCTaTHICTh T0KAa3iB 400 HEBCTAHOBJICHICTh
(hakTUYHUX 00CTAaBMH CIIpaBU. 3 METOIO YCYHEHHSI HEBU3HAUYCHOCTI
i OOMeXeHHSI JOBITBLHOCTI OLIIHKM HasIBHOCTI (PaKTiB, MOBUHEH
BUKOPMCTOBYBATUCS iHCTUTYT PO3IMOILIY JT0Ka30BOIO Tsrapsl.
K110 10BeAeHHST OJIHOIO i TOro X (hakTy BBaXKa€ThCS 000B’I3KOM
KOXKHOI 3i CTOpPiH i mepeMilllaeThbCsl B XOAi PO3IJIsILY CIIpaBU, BUHU-
KalTb TPYAHOILLI B yXBaJIeHHI OOIPYHTOBAHOIO i 3aKOHHOI'O CYI0-
BOTO pillIeHHSI B YMOBax, KOJIM OTpUMaHHS AOCTOBipHOI iHDopMma-
1ii Tpo (pakT HeMOXITHBE?.

IImenym BepxoBHoro Cyny VYkpaiHm B CBOill ITOCTaHOBI
Bix 12.06.2009 p. Ne 5 «ITpo 3acTocyBaHHSI HOPM LIMBIJIBHOTO IPO-
LieCyaJlbHOTO 3aKOHOJABCTBA, IO DPEryJIOI0Th TMPOBAIXKEHHS Y
crpaBi 10 CyIOBOIrO pO3MJISIAY» HAroJollyBaB Mpo Te, L0 CyI Mae
3’dqcyBaTH, SIKi € TOKa3W Ha MiATBep/KCHHS (PaKTiB; BU3HAUYNTH
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KOJIO IOKAa3iB BiIIOBIZHO OO XapakTepy CITipHUX MPaBOBiIHOCHUH i
pPO3’SICHUTH, SIKill i3 CTOPiH CJIiJl TOBECTH MEeBHi OOCTaBUHMU.

Panime Mmu BxXe JTOCTiAKyBaJIM TUTAHHS PO T€, UM MOXE MPO-
HecyaJlbHUIM MPUHLIMIT 3MaraJIbHOCTI PO3IOAISITA MiXK CTOPOHAMU
B CIIpaBi 000B 130K JOKAa3yBaHHS, Ta OOIPYHTYBaJIM BUCHOBOK, 1110
000B’S130K IOBEIEHHS B LIMBLIBHOMY IIPOLIECi CTOPOHOIO — YYaCHU-
KOM CIipHUX UMBiIbHMX TIPABOBIIHOCHUH TI€BHUX MaTepiaib-
HO-IIPaBOBUX (DAKTiB 1I¢ HE MPUHIMUI 3MarajibHOCTi, a MPUHIINAI
BUHU, IKWI1 i€ B IIUBIJIBHOMY TIpaBi Ta YiTKO PO3IOIisge 000B 13-
KU MO AOKa3yBaHHIO KOHKPETHUX (DaKTiB MiXK CTOPOHAMU LIUBiJb-
HUX NPaBOBiAHOCKH. MU BBaXasu, 110 TaKe PO3YMiHHS NPUHLIAITY
3MarajbHOCTi Ma€ BUKJIIOUMTHU iCHYIOUi B CyIOBili MpaKTULli BUMaI -
KM, KOJIX BifITOBigayi B CUJTy TIPUHIIAITY 3MarajbHOCTi 3000B’s13aHi
3anepedyBaTy i HajJaBaTW BIANOBIJHI OKa3uM Ha CIPOCTYBAHHS
HiYMM He MiATBEepIXEHUX IOBOAIB MO3MBaya, KOJU O0OOB’SI30K
IOBeIeHHs iCHYBaHHSI IEBHMUX OOCTAaBMH ITOKJIAZAETHCS caMe Ha
1Mo3uBayva, a He HaBIaKuW — 3000B’sI3yBaTH BiITOBigaya JOBOINTH
BiJICYTHICTh ITIEBHUX OOCTABUH, iCHYBaHHS SIKUX HE JOBIB MO3MBaY’.

HoBuii [luBinbHMIA TTpoLieCyalbHUI KOAEKC YKpaiHu (B penak-
1ii 3akony Bix 3 xkoBTHs 2017 poky) (mami — HITK Ykpainu) mocu-
JIUB 3MarajibHi 3acaay LUBIIBHOTO CYIOYMHCTBA, HaJaBIIU Oilb-
1LIOT0 3HAYEHHS isIM CTOPiH B Mpoleci J0Ka3yBaHHS Ta MiABUILLINB-
1M TaKMM YUHOM 3HA4YeHHS iHCTUTYTY PO3MOJilly 000B’SI3KiB IO
JToKa3yBaHHIO (Tgarapst moBefeHHs). [IpoTre He maB BimmoBimi cTo-
COBHO CITIiBBIAHOLLIEHHSI MPUHLMUNIY 3MarajbHOCTI i3 MPUHLIAIIOM
BUHM B LIMBUILHOMY MpaBi Ta MEXaHi3My MepeMillleHHsI 000B’SI3KY
MO JO0Ka3yBaHHIO TOTO UM iHIIOro (paxkTy BiJ OOHIEI CTOPOHU 10
iHIIIOI, TOOTO $Kiil i3 CTOpPiH Cjaifg NOBECTU II€BHI OOCTaBUHU.
ITocnigoBHICTE BUKOHAHHS KOXKHOIO CTOPOHOIO (ITO3UBaveM i Bin-
nosigaueM) 000B’s3KiB no nokaszyBaHHIO LIITK Vkpainu Tex He
BU3HAYECHO, a 1I¢ CIIPUYUHSIE HeaObUsIKi TPYAHOIL ITi/1 Yac po3MIsiay
rnepeayciM JOroBipHUX CIIOPiB, B IKUX OOMIBI CTOPOHU 32 YMOBaMU
JIOTOBOPY MAalOTh OJHOYACHO TIpaBa i 00OB’SI3KM MO BiTHOIIEHHIO
ofHa A0 OJHOI, a BiAITaK, B MeXaX OJHOTO IOTOBipHOro 3000B’13aH-
HsI MalOTh J0Ka3yBaTu (DaKTW BUKOHAHHS KiJIbKOX OOOB’SI3KiB IO
BiIHOILIEHHIO OJIHA O OJHOI.
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Tomy BU3HaUEHHS MOPSAKY MepeMillleHHsI 000B’SI3Ky IO J0Ka-
3yBaHHIO BUKOHAHHSI CTOPOHOIO TOTO UM iHIIOro 00OB’SI3KY (BUM-
HEHH$SI KOHKPETHOI ii) B JOTOBipHUX BiIHOCMHAX i CTaBUTbH 3a
METY Hallla CTaTTs.

B nuBinbHOMY Ipolieci Tarap 10BeIeHHS BU3BHAYAIOTh K KOMII-
JIEKCHE TpoliecyaybHe SIBUILE, 1O SIBJISIE COOO0IO TTOETHAHHS MpaB
y4yacHMKa Mpolecy i HeOOXiIHOCTI BUCYHYTU i TIOBECTU MiACTaBU
CBOIX BUMOT i 3aniepedyeHb, 00yMOBJICHE MOro MaTepiaabHO-MPaBoO-
BOIO 3aiHTEPECOBAHICTIO B pe3yJIbTaTi CIipaBy, 000B’SI3KiB I10 JOBE-
JIeHHIO (hbaKTiB, 110 MalTh TpolecyajdbHE 3HAUEHHS, a TaKOoX
KOMILIEKC TIpolecyaJbHUX OOOB’SI3KiB Cydy IO BCTAaHOBJICHHIO
IOPUINYHO 3HAYMMMX OOCTaBUH?,

3arajJbHOBM3HAHUM ITiIXOIOM cepell BUSHUX-ITPOLIECYATTiCTIB €
Te, 1110 00OB’SI3KM T10 10KA3yBaHHIO PO3MOIUISIIOTHCS MixK CTOpOHA-
MU Ha MifcTaBi 3arajbHOTO IpaBUJja, BCTAHOBJICHOTO B MPOLECY-
aJTbHOMY 3aKOHI, i crieiaTbHNX (OKPEeMMX) TIPABUJI, IIIO MiCTITHCS
B HOpMax MaTepiaJibHOTro mpaBa’.

B ropunuuHiii giTepaTypi MiATPUMYETHCS MO3UILIis, 1110 000B’SI-
30K JI0Ka3yBaHHS He TepeMilllaeThCs Bif MO3MBaya, SIKMil He T0BiB
CBOIO BHUMOTY, OO HNPOTUIEKHOI CTOpoHU. Tak, BiAIoBizay Moxe
3arepevyyBaT OOIpyHTOBaHO abo Oe3 HaBeIeHHS apTyMEHTIB, ajie
HEIMepeKOHIUBICTD i TOJIOCHiBHICTh 1Oro 3amepedyeHb He Ja€ Tmepe-
Baru I0O3MBayeBi, OCKUJILKM OOOB’SI30K JOBECTU IIiICTABY MO30BY
3TiIHO i3 3aKOHOM € 000B’SI3KOM came Mo3uBada. Lleit 060B’s130K
aHi Yyrojow CTOPiH, aHi yXBajloOlO Cyady, HE MEepela€eThCsl iHILIOMY
yYacHUKY mpoliecy. Tak camo BimOyBaeTbcsl W y BUMAAKY, KOJIU
MEeBHi OOCTAaBUHU, B CUJIy MpPaBUJ JOKAa3yBaHHS, TIOBUHEH JOBECTHU
BimmoBima4, ajre He 3MiT iX JOBECTH; MOTO MPOLIECYaIbHUI 000B’SI-
30K HE MepenaceThCs I03MBauy, a TIrHE yXBaJeHHS CYyI0M PillleHHS
[POTH Bifnosigaya’.

IIpu uboMy HAKMOINBLI MOIIMPEHUM CIIOCOOOM BCTAHOBJIEHHS
cneuianbHUX (OKpeMMX) IIpaBMJI PO3IOMLTY TATaps AOBEASCHHS
BU3HAIOTLCS JOKA30Bi MPE3yMIILii, HAOIIbII MOLIMPEHOIO cepel
SIKUX € MPE3yMIILLisl BUHU TPaBOMOPYIITHUKA. Y [IUBIUILHOMY IpaBi
BOHA MOAMSIETbCS HA ABa MiaABUAW. Ilepiuuii BUA — TMpe3yMIILis
BUHM 3aMojiloBaya IKoAU. [HIIUM MiABUIOM € MPE3yMIILisi BUHU
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oco0u, siIKa He BUKOHAaJIa 3000B’s13aHHs a00 BUKOHAaJIa i0TO HeHa-
JIEXKHUM YHHOM .

B umBinbHOMY mpaBi YKpaiHu mpe3yMIlLlis BUHU 3arofiloBada
IIKOIM (B JEIKTHUX MPaBOBiZHOCMHAX) 3HAXOIWTH CBill BUpa3 y
cT. 1166 LusinbHOMY Koaekci Ykpainu (nani — LIK Ykpainn), 3rin-
HO 3 SIKOI0 0c00a, siKa 3aBaajia KON, 3BiIbHSIETHCS Bifl ii BilLIKO-
IyBaHHSI, IKIIIO BOHA JOBEE, 110 IIKOAY 3aBIaHO He 3 ii BUHM.

[Ipe3ymrmiig BUHU 0coOM, SKa He BUKOHAaIa 3000B’13aHHS 200
BUKOHAaJIa 10r0 HEHAJIEXXHUM YMHOM (B JOTOBipHMX IPaBOBiAHO-
CuHax), 3akpiruieHa y ct. 614 LIK VYkpainu, 3a sKoi ocoba, sika
nopyiuuia 3000B’s13aHHSI, HeCe BiIIMOBIgAJIbHICTh 32 HASIBHOCTI 1i
BUHU (YMHCITy a00 HEOOEpEeXKHOCTI), SIKIIO iHIIIE He BCTAHOBICHO
JoroBopom abo 3akoHoM. Ocoba € HEBUHYBATOIO, SIKIIIO BOHA JTIOBE-
Jle, 110 BXWiIa BCiX 3aJeXHMX BiJl Hei 3aXOiB 1100 HaJIEXKHOIO
BUKOHAHHSI 3000B’s13aHHS. BigcyTHicTh CBO€I BUHM JTOBOIMTH
oco0a, sIKa Topyluaa 3000B’ I3aHHSI.

IIpy 1bOMy 3aKOHOM BCTAHOBJIEHO, IO KOXHAa i3 CTOpiH Y
3000B’sI3aHHI Ma€ MpaBO BMMAaraTU J0OKa3iB TOro, 110 00OB’SI30K
BUKOHYETHCS HAJICXKHUM OOP>KHMKOM a00 BUKOHAHHSI ITPUIMA€ETh-
Csl HAJICXKHUM KPEeIUTOPOM UM YIIOBHOBAaXKEHOIO Ha 1Ie 0co0010, i
Hece pM3UK HACiAKIB Helpea IBIeHHS Takol BUMoTH (4. 2 cT. 527
LK Vkpainu). A BigTak, iHIIa cTopoHa 3000B’s3aHa HaJaTH TakKi
JIOKAa31 Ha MiATBEPIXKEeHHST HaJIeXKHOTO BUKOHAHHSI CBOI'O 000B’ 13-
Ky (BUMHEHHS TMEeBHOI Aii BiAMOBIAHO O YMOB JA0TOBOpPY). Pazom 3
TUM, IPUMHSIBIIM BUKOHAHHS 3000B’sI3aHHS, KPEIUTOP MOBUHEH
Ha BUMOTY OOp>KHMKA BMIATHM MOMY PO3MUCKY IPO OIep>KaHHS
BMKOHAHHSI 4acTKOBO ab0 B TOBHOMY 0O0Cs3i; SIKIIO OOPXKHUK
BHUIaB KPEOUTOPOBI OOProBUil JOKYMEHT, KPEAUTOP, IMPUITMa0In
BUKOHAHHS 3000B’sI3aHHSI, TIOBMHEH ITOBEPHYTU 0r0 OOP>KHUKO-
Bi. ¥ pasi HeMOXIMBOCTI TTOBEpHEHHSI OOProBOro JOKYMEHTa Kpe-
JUTOp MOBUHEH BKA3aTU MPO 1ie Y PO3ITUCII, SIKY BiH BUIAE; HAsIB-
HiCTb OOpProBOro JOKYMEHTa y OOpPXKHMKA IiATBEPIKYE BUKOHAHHS
HUM CBOTO 000B’SI3KY. Y pasi BiIMOBU KpeanUTOpa TTOBEPHYTH O0p-
roBUii JOKYMEHT abo BUIATU PO3IUCKY OOpPXHUK Ma€ IIpaBoO
3aTpUMaTU BUKOHAHHS 3000B’s3aHHS. Y 1IbOMY pa3i HacTae IMpo-
cTpouyeHHs1 KpeauTtopa (cT. 545 LIK Vkpainu).
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TakyuMm 4yuMHOM, 3TiTHO i3 HaBEAEHUMU MOJOXEHHSIMU MaTepi-
aJIbHOTO TIpaBa OOOB’SI30K JNOBEAEHHS (haKTy BUMHEHHS Ti€i 4u
IHIIO1 Aii (BKJIIOYAIOUM JOBEAEHHS (haKTy ii HAJEKHOTO BUKOHAH-
HsT) TIOKJIAJJAEThCS Ha cy0’€KTa, IK1Ui 30008’ 13aHMIT OyB 32 yMOBa-
MM JIOTOBOPY UM B CHJTY 3aKOHY BUMHMTH BiJIIOBiIHY Mit0 (BUKOHA-
TH MIEBHUI 000B’S130K), (paKT BUMHEHHS SIKOI OCIIOPIOETHCS iHIIOIO
CTOPOHOIO, KA TOBOJUTH MPOCTPOUEHHS 3 OOKY BUHHOI OCOOM.

CaMe 1Ii TTOJIOKEeHHSI HOPM MaTepiaabHOTO IIpaBa € BU3HAYAIb-
HUMU NIPU BU3HAUYEHHI MOCIiZOBHOCTI MepeMillleHHST 000B’SI3KY T10
JIIOKa3yBaHHIO (PaKTiB BUKOHAHHS CTOPOHOIO TOIO0 YU IHIIOIO
3000B’s13aHHS (KOHKPETHOI [1il) B JOrOBipHUX BiAHOCHHAX.

AmXe BiI IIbOTO 3aJICXKUTh IMPABUJIbHE BCTAHOBJIECHHS (PakKTy
nopyiieHHs 30008’ s13aHHs (3rinHo 3 4. 1 ¢T. 610 LIK Ykpainu ropy-
IIEHHSIM 3000B’SI3aHHSI € Oro HeBMKOHAHHS a00 BMKOHAHHS 3
MOPYLIEHHSIM YMOB, BM3HAYE€HUX 3MiCTOM 3000B’sI3aHHsS (HeHa-
JIeXKHEe BMKOHAHHSI), a TaKOX KOHKPETHOI OCOOM-CTOPOHU B
3000B’s13aHHI, gKa AOMYCTUJIA TPOCTPOUYEHH (3rigHo 3 4. 1 cT. 612
LK Ykpainu 60p>XHUK BBaXKAETHCS TAKUM, 1110 TTPOCTPOUUB, STKIIO
BiH He MPUCTYNUB A0 BUKOHAHHS 3000B’s13aHHS 400 He BUKOHAB
{OTO y CTPOK, BCTAHOBJICHUIA IOTOBOPOM 200 3aKOHOM; BilTIOBITHO
mod. 1 cr. 613 UK Ykpainu KpeauTop BBaKa€ThCsl TAKUM, 1O ITPO-
CTPOYMB, SIKILIO BiH BiIMOBHUBCS MPUMHITH HajleXHE BUKOHAHHS,
3aMpoIoHOBaHe OOP>KHUKOM, 400 HEe BUMHUB [Iiii, 1110 BCTAHOBJICH]
JIOTOBOPOM, aKTaMM IIUBLILHOTO 3aKOHOJABCTBA UM BUILIMBAIOTH i3
CyTi 3000B’g3aHHS a00 3BMYAIB JiJIOBOTO OOOPOTY, 1O BYMHEHHS
SIKMX OOPXKHUK HE MiI BUKOHATH CBOTO O0OB’SI3KY).

SIK Bimomo, LIMBIJIbHO-MPABOBUI AOTOBIP € MiACTaBOIO BUHUK-
HEHHSI 3000B’s13aHHSI, SIKUM € IIPaBOBITHOIICHHS, B SKOMY OIHA
cTopoHa (6OPXHUWK) 3000B’s13aHa BUMHUTHU Ha KOPHUCTH IPYTOi CTO-
poHU (KpeauTopa) TeBHY Aito (TiepeaaTy MaifHO, BUKOHATH po0OTY,
HaJlaTy MOCIYTY, CTUIATUTU TPOIIIi TOI0) a00 yTpUMATHCS Bill BUM-
HEHH$SI MeBHOI il (HeraTMBHE 3000B’SI3aHHS), a KPEAUTOP Mae€
IIpaBO BHMaraTu Big OOpXXHMKAa BMKOHAHHS #Oro 0OOB’SI3KY
(cter. 11, 509 HK VYkpainu). | HaBiTh BCTaHOBJIEHAa 3aKOHOM
000B’s13K0Ba TMCbMOBa (opMa OaraThbox LIMBiUILHO-TIPABOBUX
JIOTOBOPiB HE POOUTD 1X HEAIMCHUMU MpPH ii HeTOAep>KaHHI, a UL
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3a00pOHSIE OOIPYHTOBYBATU PIllIEHHS CyAy CBiTYEHHSMM CBiJKiB,
JIO3BOJISIIOYM BOJIHOYAC BUKOPUCTAHHS MUCbMOBUX AOKa3iB, 3aCO-
0iB aynio-, Bigeozanucy Ta iHmux gokaziB (cT. 218 K Ykpainu).

SIK1110 KOXXHA i3 CTOPiH Y 3000B’s13aHHI Ma€ OMHOYACHO i IIpaBa,
i 00OB’SI3KM, BOHA BBaXAEThCA OOPKHUKOM Yy TOMY, IO BOHA
3000B’sd3aHa BYNHUTU Ha KOPUCTh APYroi CTOPOHU, i OJHOYACHO
KpeAUTOPOM Y TOMY, 1110 BOHA Ma€ MpaBO BUMAraTu BiJ Hei; 1O0roBip
€ IBOCTOPOHHIM, SKIIIO ITpaBaMM Ta 000B’sI3KaMU1 HaJiJIeHi OOMIBi
CTOPOHHU J0roBopy (4. 2 ¢T. 510, 4. 3 ct. 626 LIK Ykpainm).

ITpu 1boMy, BUKOHaHHSI 3000B’s13aHb, peaizallis, 3MiHa Ta
MNPUNMHEHHSI NMeBHUX MpaB y JHOTOBipHOMY 3000B’SI3aHHI MOXYTb
OyTHU 3yMOBJIEHI BUMHEHHSIM 200 YTPUMaHHSIM BiJl BUMHEHHS OfHi-
€10 i3 CTOpiH y 3000B’sI3aHHI TEBHUX Oili UM HACTAHHSAM iHIIMX
00CTaBUH, NepeadayeHux JOrOBOPOM, Y TOMY UYMCJIi 0OCTaBUH, SIKi
MOBHICTIO 3aJiexkaTh Bif BoJIi OmHi€il i3 cropiH (4. 2 cT. 526 LK
Ykpainn). fKio KpeauTop He BUMHMB Jii, 10 BUMHEHHS SIKUX
OOPXHUK He MiT BUKOHATH CBili 000B’SI30K, BUKOHAHHS 3000B’ 51~
3aHHsI MOXe€ OYTH BiICTpOYE€HE Ha yac MPOCTPOUECHHS KPEeIUTOpa;
MPOCTPOYEHHS OOP>KHMKA HE HACTA€E, SIKIIO 3000B’I3aHHS HE MOXKE
OyTU BUKOHAHE BHACIIJOK MPOCTPOUEHHS KpeauTopa (4. 2 cT. 613,
4. 4 c1. 612 LK Ykpainun). 3060B’s13aHHS PUITMHIETHCS YaCTKOBO
a00 y moBHOMY 00C$I3i Ha MifcTaBaxX, BCTAHOBJIEHUX JOTOBOPOM a00
3aKOHOM, 30KpeMa MOoro BHMKOHAHHSM, IMPOBEACHUM HAJEXKHUM
qyuHOM (CcT.cT. 598, 599 11K).

OTxe, B IUBIIBHO-TIPABOBUX 3000B’SI3aHHSX, SIKi I'PYHTYIOTHCS
Ha JBOCTOPOHHIX JOrOBOpax, KOXHa i3 CTOPiH € OMHOYACHO Kpeau-
TOPOM i OOP>KHUKOM I10 BiTHOILIEHHIO /10 iHI1101 CTOpOHU. BUKOHYBaTH
YMOBM JOTrOBOpPY KOXHAa CTOPOHA MA€ y YiTKili MOCJiZOBHOCTI i3
JIOTOBOPOM UM TIOJIOKEHHSIMU 3aKOHY, SIKUI perysIto€ KOHKPEeTHHUIA
BUJ, IOTOBOPY, ITiC/IsT BAMHEHHS (YTPUMaHHS Bill BAMHEHHS ) iHIIIOIO
CTOPOHOIO MEBHUX Aili (HACTaHHSI MEBHUX OOCTAaBUH). 3aJIe>KHO Bil
BUAY IOTOBODY, 3a3BUYaii, BANMHEHHSI OJHIEI0 CTOPOHOIO MEBHUX Ailt
€ epeayMOBOIO BUMHEHHSI HACTYITHMX JIiil iHIII0I0 CTOPOHOO. A BijI-
TaK, KOKHa CTOpOHa 3000B’s13aHa JOBOAWTU (paKTU BUKOHAHHS HEIO
CBOTO KOHKPETHOIo OOOB’A3KYy (BUYMHEHHSI KOHKPETHOI Mii) B Tii
YEproBOCTi, SIKa BCTAHOBJIEHA YMOBaMHM JOTOBODY.



Cepis FOpuduuni Hayku 119

Tomy B Takiit came mocigoBHOCTI i1 Oyae nepemilaTrucs o0oB’s-

30K IO JIOKa3yBaHHIO Bil OAHi€l CTOpOHU B 3000B’SI3aHHI, sIKa B

CUJy YMOB JIOrOBOpPY 3000B’s3aHa OyJia BUMHWUTU TEBHY [il0 3a

JIOTOBOPOM, A0 iHIIOI CTOPOHM, SKa Ma€ 3a yMOBaMM JOTrOBOPY
BUMHUTH HACTYITHY Ail0 B 3000B’sI3aHHI.
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Koroied Serhii. The burden of proof in civil proceedings: features of allocation
of responsibilities for providing of evidence in contractual disputes

As you know, for the adoption of a legitimate and justified judgment on the
merits of a court dispute, it is necessary to establish a number of circumstances
(the basis of the claim), that is, the range of facts, primarily of material nature,
provided by the hypotheses of the substantive law, with which the law links the
onset of certain legal consequences in the form of ability to apply one or
another method of protection of civil rights. These circumstances must be
established by the court in the process of proof by means of evidence, which in
action proceedings are filed by the parties of the proceeding. In this regard, in
the process of proof, the law imposes certain requirements and subordinate it to
certain rules, including the rule of sharing the burden of proof between the
parties (the burden of proof).

The new Civil Procedural Code of Ukraine has strengthened the adversarial
principles of civil proceedings, placing greater emphasis on the actions of the
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parties in the process of providing of evidence, and thus increasing the value of
the institution of allocation of responsibilities for providing of evidence (burden
of proof). However, he did not give an answer regarding the relationship
between the adversarial principle with the principle of guilt in civil law and the
mechanism for relocation of the obligation to prove one or other fact from one
party to the other, in other words which of the parties must prove certain
circumstances. The sequence of performance by each party of the obligations to
prove also not enshrined by Code, which entails considerable difficulties in
considering, above all, the contractual disputes in which both parties under the
terms of the contract have both rights and obligations in relation to each other,
and therefore, within the limits of one contractual obligation must prove the
performance of several obligations in relation to each other.

In the civil process, the burden of proof is defined as a complex procedural
phenomenon, which is a combination of the rights of the participant in the
process and the need to place and prove the grounds of their claims and
objections, due to its material interest in the result of the case, the obligations
to prove the facts of procedural importance, as well as a complex of procedural
duties of the court for the establishment of legally significant circumstances.

A commonly accepted approach among academic scientists in procedural
sphere is that the burden of proof is shared between the parties based on the
general rule established in the procedural law and special (separate) rules
established in the rules of substantive law. Legal literature supports the position
that the burden of proof does not relocate from the plaintiff who has not proved
his claim on the opposite side.

In accordance with the provisions of the Civil Code of Ukraine, the
obligation to prove the fact of committing one or another action (including
proof of the fact that this action is properly executed) lies upon the subject, who
was obliged under the terms of the contract or by virtue of the law to perform
the corresponding action (to fulfill a certain obligation), the fact of committing
of which is challenged by the other party, which proves delay by the guilty
person. These provisions of the substantive law are decisive in determining the
sequence of relocation of duty to prove the performance of a party’s obligations
(concrete action) in contractual relations.

It is concluded that in civil law obligations based on bilateral treaties, each
party is simultaneously a creditor and a debtor in relation to the other party.
Each party has to comply with the terms of the contract in strict accordance
with the contract or provisions of the law governing a specific type of contract,
after committing (refraining from committing) by the other party of certain
actions (under certain circumstances). Depending on the type of contract,
usually one party committing certain actions is a prerequisite for the next steps
being taken by the other party. And so, each party is obliged to prove the facts
of performance of its specific obligation (committing of a concrete action) in
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order that is established by the terms of the contract. Therefore, in such a
sequence, there will be relocated duty to prove from one party of obligation,
which, by virtue of the terms of the contract, was obliged to perform a certain
action under the terms of contract, to the other party, which, under the terms
of the contract, has to perform the following action in the obligation.

Keywords: civil procedure, civil proceedings, proof, burden of proof,
allocation of responsibilities for providing of evidence, subject of proof,
contractual disputes, contract terms.

YAK 347.9
H. C. TOPBAHb

NPO NEPEBArU MEAIALII TA MUPOBOI Yroau
Y BUKOHABYOMY NMPOBAAXKEHHI

Ilocaioncerno nepesaeu 3acmocysants mediayii ma/abo Mupoeoi yeoou y 6uxo-
Haguomy npogaodiicerii. AHANIZYIOMbCs NOA0ICEHHS 3AKOHO0A8CMEA, AKUMU pe2y-
AHEMBCS NPOUEOYPa YKAAOeHHS MUPOBOI ye00uU Y UKOHABHOMY NPOBAONCEHHI HA
npedomem HaseHocmi npobaem, Ki nompedyromsv 3aK0H00a84020 8pecyIH8aHHS.
Bcmanoesnioromoes okpemi eunadku, Koau nio uac 30ilicHeHHs 6UKOHAGY020 NPO-
8adxcerHs1 oyinbHO 3acmocysamu npouedypy mediayii. 3podaeHo 6UCHOBKU U000
HeoOXiOHoCmI 3MIHUMU NOAIMUKY 0epucasi w000 3aCMOCY8AHHS 0OMENCeHHS
OKpeMux npas 60pICHUKIB.

Karouoei caosa: suxonasue nposadicents, mediayis, Muposa y2ooa, 6UKOHA-
6eup.

Iopoans H. C. O mpenMymecTBaxX MeIWAIMM M MHPOBOIO COINALIEHHS B
HCIOJHUTEIbHOM NPOU3BOICTBE

Hcceaedyromes npeumyuwiecmea npu npumerenuy meouayuy u / uiy Mupogozo
coznauieHuss 8 UCHOAHUMEAbHOM Npou3eoocmee. AHAAU3UPYIOMCS NOAOJCeHUs!
3aKOHO0AMeENbCMEa, pecyaupyoujie npouedypy 3aKAo4eHus MUpo8o2o coeraule-
HUSL 8 UCNOAHUMENbHOM NPOU3E00CEe HA NPeOMem HaAu4us npooaem, mpeoyro-
WUX 3aKOHOOAMENbHO20 YPe2yAUPOBAHUs. YCMaHAGAUBAOMCS OMOECAbHbIE CNY-
Yau, K020a npu OCyuwecmeNeHuly UCNOAHUMEAbHO20 NPOU3E00CMEd UeaecoodpasHo
npumerums npouyedypy meouayuu. Coenarvl bi600bl 0 HEOOXOOUMOCU U3Me-
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