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1. Honsarta pyHkILiit npaBa

Tepmin «dynkitii mpaBay (Big Jart.
«function> — BUKOHaHHs, 3IiHCHEHHS)
Ma€ TO/BIMHUII CMUCI: POJIb, IKY BUKO-
HYy€ 1paBo ab0 MEeBHUIT TIPABOBUIA IHCTH-
TYT, 1 KOHKPETHI HaIlpsIMHU IPABOBOTO
peryJioBaHHs (BINIMBY) Ha IOBEAIHKY
cy6’exriB. Haituacrime QyHKIsS 1108B's1-
3YETBHCS came i3 1JIeCIPIMOBAHUM BILJIH-
BOM cucTeMH (I11JI0r0) Ha TIeBHI CTOPOHU
30BHINTHBOTO CEPEIOBUIIIA.

OyHuKIlii TpaBa y CyKyImHOCTI PO3KpH-
BalOTh CyTHICTH 1paBa. OHaK He MOKHA
OTOTOXKHIOBATH (DYHKITI 3 COTiaTbHUM
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npusHadeHHgaM 1npasa. CoiriasgbHe 1pu-
3HaYeHHSI [IPaBa BiZlo6paska€e iioro moTeH-
ITHY POJIb, MOKJIMBICTb, T€, JIJISI 4OTO
BOHO iCHYE, € MPIOPUTETOM HOTO BILIUBY
Ha cyciybHi BiHocuau. ColliajibHe pu-
3HAUEHHS TIpaBa y 3arajbHOMY BUTJIS/I
BUPAKAETBCA Y TOMY, IO MPaBO — IIe
PEryJiAiTop CyCIJIBHUX BiJHOCHH, TOOTO
BOHO TOKJIMKAHE PEeryJioBaTH, yYHOPSIJI-
KOBYBATH Bi/[THOCUHU MiX JIIOBMU Y Hali-
pisHOMaHITHINUX cdepax CyCIHiIbHOTO
JKUTTS, CTBOPIOBATH CHPUSATIUBI YMOBU
JUIS peaJtisaliii mpas i ¢cBOOO/ JIIOAUHN Ta
IrpOMaJISTHUHA I PO3BUTKY CYCILJIbCTBA.
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Axmo ¢dyskmii npasa ineHTHdiIKyBaTH
BUKJIIOYHO 3 COL[iaJIbHUM [IPU3HAYEHHIM
mpaBa, TO BOHO MaTUMe 3aHA/ITO 3aTajib-
Huii xapaktep. [lpu cupuitasarti Gynk-
i}l paBa Juiile K HAIIPSAMY TPaBOBOTO
BILTUBY Ha CYCHiJIbHI BiJIHOCUHM 11034
yBarot 3aJUIMIAETHCS CHPIMOBYIOUHI
MOMEHT Takoro BIumBYy. He moskHa BBa-
JKATH JIOLIJIbHUM TIPOTHUCTABICHHS HATIPSI-
My IIPaBOBOTI'0 BILIUBY COIiaJIbHOMY ITpH-
3HAUEHHIO TIpaBa i HaBmaku. [loHATTS
«(yHKITi TpaBay Ma€ OJHOYACHO OXOII-
JIIOBATH i TPU3HAUYEHHA 1IPaBa, i HAPIMU
1i0T0 BIJTMBY Ha Pi3Hi CyCILIbHI Bi/[HOCU-
HU. MoskHa cka3aTh, 1o GyHKITii TpaBa €
peastizalfi€o Horo coriajJbHOrO MpU3Ha-
yennd [1, 83].

Poskputtsa cyTtHOCTI TepMmiHa «pyHK-
mii mpaBa» 1OTPeOYE PO3MEKYBAHHS
MOHSTH <«ITPABOBUI BIJIMB» 1 <«IIPaBOBE
peryitoBaHHs». [IpaBoBuii BIiMB — 11
B3ATUN y €HOCTI 1 PIBHOMAHITTI yBeCh
mpollec BIJIMBY IIpaBa Ha colliajbHe
SKATTS, CBIIOMICTb 1 TIOBEIHKY JIFOJIEH.
[Ipeamer TPaBOBOTO BITUBY OXOTLITIOE
€KOHOMIYHI, ITOJIITUYHI, COIliaJIbHI BiJHO-
CUHU, SIKi TIPAaBOM He PeryJIoloThCs, aje
Ha gKi BOHO Tak ab0 iHaKIe MOIINPIOE
cBiif BruB. Ile nig npasa y cycninbeTsi
32 JIONOMOTOK0 HEIHCTUTYIiaJi30BaHUX
SBUII[ MPABOBOI MiIICHOCTI — TPaBOBOI
CBiJIOMOCTI, TTPABOBOI KYJBTYPHU, TIPABO-
BUX I[iIHHOCTEH, TpaBoBuUX izieil. [TpaBoBuii
BIUIVB Tlepen0avae muisxu, (hopMH, Crioco-
OU BILJIUBY TIpaBa Ha CYCITLIbHI BiTHOCHHL.
[IpaBo, sax Bizjomo, crpasise iHpopma-
IIAHO-TICUXOJIOTIYHUHN, IIHHICHO-OPi€H-
Tal[lMHUI, 3araJibHOCOI[IaJIbHUN BILJIUB.
KonkperHi HanpsiMu BILIUBY 3aJjieKaTh
Bijt HOTPeD CYCIIJIBHOTO PO3BUTKY.

[TpaBoBe peryoBaHHS — 1€ YIIOPSI/I-
KyBaHHSI CYCIJIBHUX BiJIHOCUH, IO
3ICHIOETBCA 32 JOIOMOIOI0 CUCTEMU
PaBoOBUX 3ac00iB (IOPUANYHI HOPMH,
MIpaBOBi BiJIHOCWHM, IIPABOBi IPUIIUCH
Tomio). Takuii BIJIUB € clieliaJbHO-10pu-
IUYHUM, BIH I0B SI3aHUI 31 BCTAHOBJIEH-
HSM KOHKDETHUX TIpaB Ta 00OB’SI3KiB
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cy0’€KTiB, 3 TPSIMUMU ITPUITHCAME TIPO
HajexxHe i moxsuse. [Ipeamer mpaBoBo-
TO peryJioBaHHsI € OibIN BY3bKUM, HiXK
npeaMer IpaBoBoro BIiuBY. lIpaBose
peryJioBaHHsI BUCTYIIA€ OJHIEI0 3 hopMm
MPAaBOBOTO BIUINBY HA CYCIIJIbHI BiJ{HO-
CHHU 1 CIIIBBIIHOCUTBHCS 3 HUM SIK YaCTU-
Ha i mize. [TpaBoBe peryroBaHHs 3aBKIN
03HAYAE TAKOXK 1 TPABOBUU BILIUB, ajie
[IPaBOBMIl BIIMB He 3aBXK/IU O3HAYAE
MPaBOBE PEryJIIOBAaHHS.

[TonsarTam «pyHKITii TpaBay OXOTLIIO-
10Tbcst 00MBI HasBaHi (hOPMU BILIUBY.
Bigmosizno, ¢gyHKIIiT TpaBa MOKHA PO3-
[JIg/1IaTh gK [POSIBU HOro iMaHeHTHUX,
cunerudiunux skocreit. DyHKIl aky-
MYJIIOIOTH TaKi BJIACTUBOCTI TMpaBa, SKi
BUILJIMBAIOTh 3 HOTO SIKICHOI CaMoOCTiii-
HOCTI SIK COIliaJIbHOTO (DeHOMEHa.

Oynkiiii mpaBa HEOOXITHO BiMeEKO-
BYBATH BiJl TAKMX OJIM3BKUX 32 CMUCJIOM
IOPUIMYHUX TEPMIiHIB, SIK «POJIib TIpaBay,
«3aBJIaHHsS TIpaBay i «(YHKIIOHYBaHHS
npasa». Posb nmpaBa — 1l 3HayeHHH
IIpaBa y )KUTTi CyCIIIbCTBA 1 JiepKaBU Ha
HeBHOMY eTari ix po3sutky. [1[06 Bu3Ha-
YUTH POJIb 1TPpaBa, HeOOXiMHO 3'sicyBaTH,
gKi 5k (DyHKITi BOHO BUKOHYE, aJ[’Ke came
(byHKIIT XapakTepusywTh colliaJbHe
MpU3HAYeHHS TpaBa. 3MICTOBHO POJb
npaBa € OLIBII 3araJIbHUM MTOHSATTSIM CTO-
COBHO (DYHKITIH.

3aBaHHs MpaBa BUILIUBAIOTH i3 TOTPeO
CyCTThCTBA (TTOJITUYHUX, EKOHOMITHUX,
comiambauX TO110). DyHKII MpaBa crps-
MOBaHi Ha BUPINIeHHSI WOTO 3aBjlaHb.
[TeBHi 3aBmaHHg OIOCEPEIKOBYIOThH
i meBHi (hyHKIIIT; Hepinko Ge3mocepeHbO
BU3HAYAIOTh ICHYBaHHS caMUX (DYHKITIT
TaiX 3MiCT, iCTOTHO BIIUBAIOTH HA (hOPMU
1 MeToau 1X 3/1HCHEHHS, BU3HAYAIOTh
KOHKPETHI HampsiMu IIPABOBOTO BILJIN-
By [2]. 3amexnicTh (hyHKIII mpaBa Bif
foro 3aBJaHb TMOJATAE Yy TOMY, IIO:
Ho-1epiie, 3aBAaHHsT Hepigko Gesmoce-
peHbO 3YMOBJIIOIOTH CaMe iCHYBaHHS
byHKILi; 0-1pyre, BUBHAYAIOTD iX 3MICT;
MO-TPETE, CYTTEBO BIJINBAIOTH HA (DOPMU
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i Meroau 1x peadisailii, 3yMOBJIOIOTbH
KOHKDPEeTHI HaIllpSIMU IIPaBOBOI'O BILJIUBY.

DyukIionyBaHHS MIpaBa TEPMiHOJIO-
riYHO BKa3y€ Ha JIWHAMiKy IpaBa, Ha
1OTO JIif0 y COIIaJIBHIN cUCTEMI y 3B’ 3Ky
3 peadnizaiii€ero (yHKITIA, BTIJTEHHAM iX
Y CYCIIJIBHUX BiJIHOCUHAX y TEBHUI Yac
(saxmo inme He oO0ymoBieno). Orike,
¢yukmii mpaBa i (DyHKIIOHYBaHHSI
npaBa — 3MICTOBHO OJIM3bKI TepMiHU.
Ane TepmiH «(hyHKIIIOHYBaHHS TIpaBay
BKa3ye Ha JIif0 IIpaBa caMe K eJieMeHTa
COITIAJIBHOI CUCTEMU TIOPSA i3 MeXaHi3-
MOM JlepKaBH, MOPAJIIO, IOJITUKOIO
Ta IHIIUMU COTIaJTbHUMU PETYJISITOPAMU.
Ile nae 3mMory roBopuTH 1po Te, SIK 3aB-
ISKU TIpaBy TPaHCHOPMYIOTbCS i1HIII
eJeMeHTH colfiaabHoi cucremu. DyHK-
[[ioHaJbHA XapaKTepUCTUKa IIpaBa
nepeadadae OmMCcaHHs crocoOiB Horo Aii,
MIJISXiB i (HOPM BILUIUBY Ha CYCITIIbHI BiJl-
Hocunu [1, 83].

Ha ocHoBi BukJa1eHOr0 BUIIlEe MOKHA
BU3HAYUTU OCHOBHI O3HAaKM (DYHKILN
mpaBa:

1) € moxifHUMM BiJl CyTHOCTi TIPaBoO-
BUX SIBUII i BU3HAYAIOTbCS NPU3HAYCH-
HSIM IIpaBa y CyCIHiJIbCTBI;

2) BUPAKAOTh TaKi HAPSIMU aKTUB-
HOT'O BIUIMBY IIpaBa Ha CYCIIJIbHI BiJHO-
cvHM, TIoTpeba y 3/11ICHEHH]I SKUX TI0PO-
JIKY€E HeOOXIiIHICTh iICHYBaHHST IIpaBa sk
COI[1aJIbHOTO SIBUIILA;

3) BigoOpakaloTh HAHOLABII iCTOTHI,
OCHOBHi pUCH TIpaBa i CHPsIMOBaHI Ha
3/1ilicHeHHSI KOPIHHUX 3aB/IaHb, 1110 CTOSATD
repe;; MPaBoOM Ha TIEBHOMY eTarli PO3BUT-
Ky CYCIIJIbCTBA;

4) TpeiCTaBJAIOTh HAIPSMU aKTUB-
HOI [Iii TIpaBa, 1[0 YIOPSIKOBYE MEeBHUN
BW/JI CyCHIJIbHUX BilHOCUH. /[MHamizm —
OJTHA 13 HAWBAKJIMBITNX O3HAK (DYHKITII
paBa;

d) MaloTh TOCTIHHUIT XapakTep, 3aB-
ASIKU YoMy 3abe3rnedyeTnesi Ge3rnepeps-
HIiCTb, TPUBAJICTH iX il Ta BOJHOYAC
HYYKICTb 3MICTy BiJIIOBI/IHO /10 MiHJIM-
BOCTI CyCHIJTbHUX BifIHOCHUH [3].
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Ha nymky O. CxraxyH, ¢yHKIIi1 mpaBa
MalOTh Ha METi yIOPSIIKYBaHHS CyCITiJIb-
HUX BIJIHOCUH BIJINIOBIIHO IO 3aJyMy
HOPMOTBOPIIS (3aKOHO/ABIS) W OUiKYy-
BaHb ajipecaTiB MPaBOBUX HOPM.
ODyukiii mpaBa Ail0OTh B €NHII IiTiCHIN
cUCTeMi Ha KOKHOMY eTalli PO3BUTKY
CyCIJIBCTBA 1 BBa)KalOTbCI peasii3oBa-
HUMU JIUIIE TOJ1, KOJW TOBHICTIO BUPI-
1eHi BCi 3aBAaHHS 1 TOCATHYTI pe3yJib-
TaTU TPABOBOTO perysioBaHHA. KoxkHa
3 HUX BUKOPUCTOBYE BIAMOBIAHUN 11
apceHaJI IPaBOBKX CIIOCOOIB (103BOJIIB,
3000B’s13aHb, 3a00POH, 3a0X0Y€Hb, TIOKA-
paHb To1110) [4, 240].

OTxe, ciriji pO3MeKOBYBaTH (DYHKITITO
(posb) TpaBa K IiJI0TO 1 GYHKILIT 11HOTO
misgioro. Ilondarta «dyHkIii mpaBay €
36ipuuM. Borno He Moxke OyTu 3BejieHe
JIMIIE JIO TTPU3HAYeHHsI paBa abo Jiviie
710 HAIIPSIMiB MOT0 BIIUBY. TaKUM YMHOM,
dynxuii npasa — ye pyndamenmanvrua
1opuoduuHa Kamezopis, wio PO36UBAEMb-
CAL AK cucmema HanpAMie 1PUOUHO20
6NJIUBY NPA6a HA CYCNiabHi 610HOCUHU,
6 AKil PpO3KpUBAEMbCA CYMHICMDB
i coyianvHe NPU3HaAUeHHA NPaea y cyc-
NIbHOMY dHcummi ma uijii npasoeozo
pezyaroeanns.

2. Cucrema ¢yHKIiii mpaBa

Cucrema yHKIII TTpaBa € CKIAAHIM,
GaraTopiBHEBUM YTBOPEHHSIM, IO OXOTI-
JIIOE OCHOBHI 1 HEOCHOBHI (DYHKIII, SKi
PO3MEKOBYIOTHCS 3aJIeKHO BiJl iX 3HAYY-
nrocti. OcHOBHI (yHKINI mpaBa — TIe
HaWbOiNbIn  3arajbHi, HaWBaKJIUBIMI
HAIPSIMU MOTO BIJIMBY HA CYCIHIJIbHI BijI-
HocuHu. HeocHoBHi dyHkIii (miadyHk-
1ii) TpaBa OXOILIIOITh MEHIN TIMPOKY
cepy BILIMBY, XapakTepHi He /Jid BCiX
rajy3eil mpaBa, a JUIIe I JeKIIbKOX
abo HaBiTh ozHiel ramysi. Bonu koHKpe-
TU3YIOTH 1 JIONOBHIOIOTH OCTaHHI I10/10
OLIBII BY3HKOTO KOJIA CYCHIIBHUX BiJIHO-
cuH. binbuiicTp 13 HUX BXOAUTD /10 OHIE]
abo JIeKiJTbKOX OCHOBHUX (DYHKIIII.
XapakTepHi 03HAaKU HEOCHOBHOI (hyHK-
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Iii: BiZICYyTHICTHh 3arajJibHOCTI MIO/I0 BCiX
abo OispmIoCTi rasyseil TpaBa; MEHII
HTUPOKE KOJIO CYCIJIbHUX BiJIHOCHH, HA
SKi 3MIACHIOETHCS BILUIUB MPABa; HAJIEK-
HICTb HEOCHOBHOI (DYHKIlI /10 SKOiCh
OCHOBHOI a00 JIEKiIJIbKOX OCHOBHUX
yHKIiil.

Ha nymky T. Pagbko, momin dyHKItii
MpaBa Ha OCHOBHI i HeOCHOBHI (1M1 yHK-
i) € a"ajJoriyHuM jaudepenIiaii
OCHOBHUX 1 HEOCHOBHUX (DYHKIIH 1ep-
skaBu. OcHoBHI (yHKII mpaBa — Tie
Ppi3Hi, ajie TaKi, 10 MPOSABISAIOTBCS OJHO-
YacHO, HOTO SIKICHI BJIACTUBOCTI. IXHE
pO3MEXKYBaHHSI € JAudepeHITiioBaHuM
MiIXOOM /0 3’sCyBaHHS OCHOBHUX
aCIIeKTiB BIUIMBY IIpaBa Ha CyCIiJIbHI Bijl-
HOCUHHU, TPUYOMY Ili acHeKTH MaloTh
pizui 1igi. DyHKII mpaBa 0OXHOYACHO
nependavaloTh OJHA OJ[HY, aHAJI3 SIKOICh
OJIHI€ET 3 HUX HE OXOILIIOE BCHOTO 3MICTy
BIJINBY TIpaBa Ha CYCIHIJbHI BiJIHOCUHH,
a 3 1IbOr0 BUILIMBAE, MO 3MICT KOKHOI
(yHKIIT He € pPIBHO3ZHAYHUM 3MICTy
inmoi, To6TO0 KOXKHa (DYHKIsI, B3sTa
OKPEMO, XapaKTepPu3ye JIniie TeBHY CTO-
POHY BIJIUBY TpaBa Ha CYCIHIiJbHI BiJIHO-
cuau. llongartsa <«HeocHOBHI (yHKIIII»
MEeBHUM YWHOM € YMOBHUM, MeTa HOro
3aCTOCYBaHHsI TIOJISITAE Yy TOMY, 100,
3 OHOT0 OOKY, BUOKDEMWTHU i3 BEJUKOI
KIJIBKOCTI TIpaBOBUX (DYHKINN HANHOIIbII
3HAUYIli, TOJOBHI, MUPOKI i OiJabII
3arajibHi 32 3MICTOM, a 3 J[Pyroro —
BU3HAYUTH iHII (MEHII TTUPOKi, KOPOT-
KOYACHI, JIOKaJIbHi TOIIO (DYHKIIT), TO6TO
TakKi, IKMX He CTOCYIOTbCS Ha3BaHi BUIIE
o3Haku [J].

Knacudikamis ¢dynkiiii npaBa He
BUYEPIYETHCS 1X MOIJIOM Ha OCHOBHI Ta
HEOCHOBHI, pO3MeKyBaHHd (YHKILIH
MOJKHA TTPOBOJIUTH 1 3a IHIMMMU KPUTe-
pigamu. Tak, craryc npasa y CycHiJbCTBi
XapaKTepU3yETHCS y IBOX TICHO TOB’g3a-
HUX BHUMipax — 3arajbHOCOIIAJIbHOMY,
B SKOMY TIPABO PO3TJISIAETHCA SIK SIBUIIE
KyJBTYPH, M0 3IIACHIOE TMHUPOKUN
HedOpMATHbHUN BIJINB Ha yBECh KOMII-
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JIeKC CYCIJbHUX BIJJTHOCUH, 1 BJacHe
IOPUINYHOMY, ¥ MeKaX SKOro I1paBo pea-
JIBYETHCA Yepe3 CIelliaTbHy, XapaKTepHY
JIMIIEe T HBOTO CHUCTEMY 3acobiB.
3aJeXHO BiJl TOTO, PO3TJSAIAIOTHCS
(yHkI1ii TIpaBa y 3araJbHOCOIIAJBHUX
(IMUPOKNUX) MeXax YW y CIeliajbHO-
OpUINYHNX (BY3bKUX) MeKaX, IepBUH-
HO BOHU MOJJISIIOTHCST HA 3araJibHOCOILi-
albHi 1 creliajJbHO-IOPUANYHI, gKi, Yy
CBOIO YEPTY, MOISIOThCS Ha MiIPYHKITII.

Hesaxi Bueni knacudikyorb GyHKIIi
3aJI€5KHO BijI HAIIPsIMY 1IPABOBOIO BILIU-
By — BHYTPIillIHi i 30BHilIHI. 3OBHIilIHI
(byHKITT TIepebyBaroTh 3a MEXKAMI CaMOTO
mpaBa i XapaKTepus3yTh HOT0 JK COIliahb-
Huii peryssaTop. Jlo 30BHINHIX (yHKITIN
npaBa BiIHOCATH 3arajbHOCOIIAJIbHI
ynxii. BayTpinmHi ¢yHKIii mpaBa — 11e
crocoO OPUNYHOTO BILIMBY Ha MOBe-
JUHKY JII07ield 1 CyCITiJibHI BiZIHOCUHU, SIKi
JIesKaTh y Mekax camoro mpasa. Jlo BHY-
TPINTHIX (DYHKINH BiIHOCATH CIeIlialib-
HO-fopu/InuHi HyHKII 1TpaBa.

3asmekHO Big cyO’'e€KTiB mep:KaBHOI
BJAN, SKi peasi3yioTh (DYHKIII TpaBa,
PO3PI3HAIOTh 3aKOHOJABYY, BUKOHABUY
i cynoBy (OyHKIIII TTpaBa.

Cucrema (yHKIIi mpaBa Gesmocepe-
HBO TIOB'SI3aHA 3 CHUCTEMOIO TIpaBa.
Ha ocHOBi ckiafioBUX cucrteMu IpaBa
MOKHA BUOKPEMUTH T SITh TPYT (DYHKITIif
IIpaBa: 3arajJbHOIPABOBI, 110 XapaKTepHi
JUI BCiX Tasy3eil TpaBa; MixKrasaysesi
(BmacTuBi ABOM i Oisbiie, aje He BCIM
rajgyssiM TpaBa); rajy3eBi (BIacTUBi
OJIHIH Tasrysi mpasa); (HYHKIIII MPaBOBUX
IHCTUTYTIB (BJIACTUBI KOHKPETHOMY
iHCTUTYTY TIpaBa); (PyHKIIii HOpMHU TTpaBa
(BJIacTUBI KOHKPETHOMY BHUIY HOPM
npaBa).

Y Haykosiii JsitepaTypi mMoOyTyIOThH
pi3Hi KpuTepii Kaacuikariii QyHKITIH.
Bci Bapiarii ksmacudgikariii 3acBiggyoTs,
1o (yHKIIii TpaBa He iCHYIOTb 130J1bOBa-
HO O/IHA BiJl O/IHOI, BOHU TiCHO B3a€EMO-
moB’si3aHi. B oxkpemux Bumagkax i
OTHUX (DYHKITIH TPSMO 3yMOBJI€HA iHIITH -
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Mu dyHKIisgMHA. JKojHAa 3 HUX HE MOKe
OyTH PO3KPHUTA JOCUTH TJIMOOKO i TIOBHO
6e3 3'sgcyBaHHs i B3aeMOJil 3 IHIIMMU
dbynxmigvu. Ak BITIYM3HAHI, Tak i 3apy-
Oi’KHI BYeHI BBaXalOTh, MO (QYHKILI
IIpaBa CJIijI PO3IJIS/IATH SIK CUCTEMHE ITijie
[6, 151-167].

3. Xapakrepucruka
3arajJbHOCOIaTbHUX (PyHKIII MpaBa

3arajpHOCOIIaNbHI (DYHKINI TpaBa
KOHKPETHU3YIOTh POJIb MTpaBa SIK COIialb-
HOTO PeryJsTopa BiJIHOCUH Yy pPi3HUX
cepax CycIHiJbHOTO KUTTsI. BoHu 6e3-
HocepeIHbo BiJOOpaKalTh 3HAYYIIICTh
npasa /Ui cyciijbersa 3arajioM. IIpaso
y il IJIONIMHI PO3IJISIJIAETHCS IUPO-
KO — Y €IHOCTI 3 ziep:kaBoto. Tomy ixHi
byHkiii B 1ioMmy 36iraiotbesi. 3aneskHO
Bi/l KJIIOYOBUX HaIPSIMiB IPaBOBOIO
BIUIUBY Ha CYCIiJbHI BIIHOCUHU IO
OCHOBHUX 3araJibHOCOIIaTbHUX (DYHKITIH
MpaBa HallyacTilie BiTHOCATh: €KOHOMIU-
HYy, TOJITUYHY, KYyJbTYPHO-ICTOPUYHY,
BUXOBHY Ta (DYHKIIO COIiaJbHOTO
KoHTpoJI0. Taka Kiaacudikallist mommpe-
HAa y CyYacHill HayKOBIM MOpUANYHINI
JiTepaTypi.

Exonomiuna gyHKItis € oiHi€eio 3 Hali-
BKJIMBIIINX COTATBHUX (DYHKIIIH ITpaBa.
Bona xapakrepusye Miciie i poJib rpaBa y
peryJifoBaHHI E€KOHOMIYHWX BiJ[HOCHH.
[IpaBo 3akpimroe BiZHOCHMHU BJIACHOCTI,
CTUMYJIIOE iHiliaTuBy cy0’eKTiB IIpaBa,
10 TOCTIO/IapIOI0Th, ONTUMATIBHO OpraHi-
3y€CUCTeMY BiTHOCUH y chepi BAPOOHUIIT-
Ba, OOMiHYy, PO3MOALIY 1 CHOKUBAHHS
MarepiabHux OJar. BaskamBoo CcTOPO-
HOIO peadnizallii eKoOHOMIuHOI (hyHKITIT
npaBa siK (YHKIIii TPaBOBOTO 3abe31eueH-
Hg e(eKTUBHOTO (DYHKITIOHYBAHHS PWH-
KOBOTO TOCIIOJIaPCTBA € IpaBoBe 3a0e3-
mevYeHHsT eKOHOMIUHOI cBoOoan. I[HImit
Ba/KJIMBUIT MOMEHT TPABOBOTO 3abe3rie-
4yeHHS e(eKTUBHOTO (DyHKIIOHYBaHHS
eKOHOMIKN — BU3HA4Y€HHs i 3a6e311eueHHs1
JepsKaBoIo, 32 JIOTIOMOI0I0 BCTAHOBJICHHS
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[IPAaBOBUX IPUIINCIB, IIPABUJI TTOBEIIHKU
cy0'€KTIB PUHKOBUX BiJTHOCHH.

Exonomiuna yuxuis npasa 3iiic-
HIOETBCS SIK IIJISIXOM PETyJIIOBaHHS TIpa-
BOMIDHMX JIili YYaCHUKIB €KOHOMIUYHUX
BiTHOCWH, TaK 1 IX OXOPOHU 3aBASKU
3arposi peasisaiiii mepegbadyeHUX 3aKO-
HOM CaHKI[H 11100 Cy6 €KTIB, SKi BUNHI-
JIN TIPABOIIOPYIIEHHST Y cdepi eKOHOMi-
k1. MoxHa ckasaT, II0 eKOHOMiyHa
(DYHKILIS IPOABIAETLCA Y IOPUIUYHOMY
3abe3neyeHHi HaiitHOCTI, TiepenbadyBa-
HOCTI, eKBiBaJIEHTHOCTI Ta CIIPaBeIJINBOC-
Ti EKOHOMIYHUX 3B’SI3KiB.

Honimuuna pynxuyis nonsrae y rTomy,
110 MPAaBO 3aKPIIIIOE TOJITUYHUN JIa]l
Y CYCITJIBCTBI, PETYJIIO€ BIITHOCUHU T10JIi-
TUYHOI BJIaJM Mixk ii cy6’eKTOM I 06’€K-
TOM, MIJK KJlacaMU, HaI[isIMU, ITOJIITUYHU-
MU TIAPTISIMH, PEJTITiIHHUMA KOHMECiIMH,
iHImMK Cy0'€KTaMK OJIITUYHOI CHCTe-
MU CYCIIJIbCTBA, 3aKPIIJIIOE TMOJITUYHI
mpasa i cBOOON JIOUHI Ta TPOMAISTHU-
Ha, B3a€MHI TIpaBa ii 000B’I3K1 TpoOMaIsi-
HuHa i gep:xasu. [IpaBo Takoxx 3axpir-
JII0€ THCTUTYTH Oe3rocepeHboi i Tpe-
CTaBHUIIBKOI IEMOKPATIii, PO3IO/ILI BJIAIH,
IpeTeHIy€E Ha 3a0e3MedeHHsT TOBHOBJIAJI-
ST HAPOJLY.

Kyanvmypno-icmopuuna Qynxuyis
IPOSIBJISIETHCS Y TOMY, 1[0 TIPaBO Big06-
pakae i po3BUBAE JyXOBHI I[IHHOCTI, HA/I-
GaHHS KyJBTYPH KOHKPETHOTO CYCITiTh-
CTBA, a TAaKOX JIIOJICTBA 3araJioM, a caMe:
npaBa i cBOOOAU JIIOAWHU, JEMOKPATio,
PIBHICTb, COIiaJibHY CIIPaBE/JINBICTb.
3MiHa lyXOBHUX 1 KyJBTYPHUX TPaJUILiii
MPU3BOJIUTD /10 3MiHM TIPABa.

Buxoena ¢pynxuia npasa 10Bsi3aHa
3 THM, IO MPaBO Bi06pakae MOpabHi
T/IBAJINHI CYCITJIBCTBA 1 BTIJIIOE B cObI
nanyiodi MopasbHi npuHImnu. 1a Gpyrk-
I1isT TIPOSIBIISIETHCS Yepe3 MpaBoOBe BUXO-
BaHHs HaceJIeHHsI, BILIMB Ha iHAMBI-
JlyasTbHY, TPYIIOBY 1 CYCHIJIBHY IIPABOCBI-
OMiCTb, (HOPMYBaHHS TIPABOBOI KYJIBTY-
pu. IlisiiMu BUXOBHOTO BILTUBY TIpaBa
CJTiJi BU3HATHU TMOJI0JAHHS HEraTMBHUX
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CTEepPeOTUIIiB MaCOBOI CBIJIOMOCTI, TPaBO-
Bux jedopmaliiii, ajgekBaTHe Bigobpa-
JKeHHd ICHYI04OI MpaBOBOI [IMCHOCTI,
YCBIIOMJIEHHS KOKHUM I[IHHOCTI IpaBa
1 110T0 poJIi y CyCIIBHOMY JKUTTi. Buxos-
HUM BIUIMB TIpaBa Peami3yeTbCd SK
yepes3 BiATOBIZIHY MiSIJIbHICTh HAJIEKHUX
cy0’€KTiB, TaK i 11032 HEIO.

Dynkuyis couiarbHoz0 KOHMPOJIIO
MOJIATAE B OIOCEPEKOBAHOMY BILTUBI
IpaBa Ha TOBE/IIHKY Cy0'€KTIB. 3 OHOTO
60Ky, IpaBO BILUIMBAE Ha MOBEIIHKY
cy0’eKkTiB  AK 3acib CTUMYJIOBaHHS,
3a0XO0UeHHsT (MOPaJIbHOTO, MaTepiaJibHO-
1o, Gi3UYHOTO), 3 IPYTOro — OOMEKEHHSI
(yTpuMaHHS Biji 3[iIICHEHHS HEIpPaBo-
MipHUX JIiiT), 3aci6 KOHTPOJIIO 3a TIOBe-
JIHKOT0. ¥ 1[bOMY BHUIIQJIKy W/IEThCS came
PO 3araJbHOCOIIATbHUN MeXaHi3M [Iii
(pyHKITIOHYBaHHS) TIpaBa, KOJW IIe He
BUKOPHUCTOBYIOTLCS CTEIiaTbHI IOPUINYI-
Hi 1HCTPYMEHTH 1 BaskeJli COIiaJIbHOTO
KOHTPOJIIO 32 TToBe/liHKoI0 [7, 109].

[eski aBTOPU TaK0K BUOKPEMJIIOIOTh
ideonoeiuny Qynruyito npasa K OIHY
3 OCHOBHUX. 3aB/IIKM 11 1/1€0JI0TIYHI BiI-
HOCUHU Y JIep:KaBi PO3BUBAIOTHCS HE Xa0-
TUYHO, 4 B MeJKaX MMPAaBOBUX HOPM i Tpa-
BOBWUX i/1ei, 1110 TPUTAMaHHI CyCITIJIbCTBY.
Axkmo y cycnisibcTBi HeMae BiIIIOBIIHOT
izeosiorii, stka BKJIOYAaE B cebe i MmeBHY
YiTKO BU3HAYEHY IIPABOBY 1/1€0JIOTiI0, TO
HOr0 PO3BUTOK MA€ 3/eOiIBIIIOT0 BUIA-
KOBMIA i 6e3cucTeMHUI XapakTep. Y oMY
acIIeKTi IIPaBO 3aBK/IK Hece y co0i 1meBHi
HOPMH, $IKi, 3 OHOrO GOKY, YPEryJIbOBY-
I0Th 1/1€0JIOTIYHI BiIHOCUHU, a 3 JAPYTO-
ro — 3aKPIIJIIOIOTh Y CYCIIJbHIN CBif0-
MOCTI TIEBHY 3arajibHy ijiefo 1paBa, gKa
HOBWHHA BigoOpaskaTH I[IHHOCTI CBOOO-
JIM, CIIPAaBEJINBOCTI, PIBHOCTI, 106p0by-
Ty, TyMaHizMmy Touio [8, 12].

[lo neocnoeénux 3aeanvnocouians-
HUxX @QyHKYitl 3a3BUYail  BiHOCSTD:
cotianbny ¢yHKI0 (Y BY3bKOMY 3Ha-
YeHHi 1[bOTO CJIOBa), eKOJIOTiuHY, iHdOop-
MalliiiHy, KOMyHIKaTUBHY Ta iH.
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[essxki aBTOpU, PO3TJIA/AI0UU HeEOC-
HOBHI (QyHKITI, MOPYIIYIOTh MHUTAHHS
PO HASBHICTH Y TTPaBa COIiaIbHOI PyHK-
1ii y BjacHOMY (BY3bKOMY) CEHCi 1IbOTO
CJIOBA i BUOKPEMJIIOIOTH TaK 3BaHY PYHK -
Uit0 pezyno8aHHs COUIANLHUX 610HO-
cun i 3abe3nevenns CouialbHUX NPas.
[Tonsarrsa «cormiasbpHay cepa TYT BKH-
Ba€ThCS Y By3bKoMy cMucii. O0’ekramu
comianmbHOI (DyHKINI TpaBa € TPYIOBI,
NeHCiiHl BiiHOCMHM, MeJaudHe 3abe3lie-
YeHHsI TpoMaJisdH, cdepa HAyKH, OCBITH,
KYJBTYPHU, 3aKPITJIEHHS TJbI I Pi3-
HUX BepcTB HaceseHHs [ 1, 85].

O. CkakyH OfIHI€ETO 3 3aTaJTbHOCOITIAITh-
HUX (YHKINI 1TpaBa Ha3WBa€ iHpopma-
UiliHO-Ni3HABANbHY, SIKa  TIOJISITAE
B iH(hOpPMYBaHHI IPOMaIsiH, TOOTO J0Be-
JIEHHI JI0 BiJloMa ajipecaTiB PO HAMPSIMU
peryJroBaHHS CYCHIJIbHUX BiJTHOCHUH, TIPO
ixHi mpaBa, 0GOB’SI3KM Ta BiAMOBIIAIb-
HICTB, TIi3HAHHS CYTHOCTI TIpaBa (IIpaBoBa
ingopwmartist). Iama HeocHOBHa 3arajib-
HocomiasbHa (DYHKINST — #iHHICHO-
opienmyeanvua. lle — Bu3HaUeHHS KpU-
TepiiB /I TMPaBOMIpHOI TOBEAIHKY;
OpieHTallisl TpoOMaJdH Ha IPaBOMIipHi
HACTAHOBHU, $SKi IIPONOHYIOTh OIIHKY
MpaBa i TOTOBHICTD [iSITH BiAIOBIAHO 10
ioro HoOpM (IIpaBOMipHA TMOBE/[IHKA);
KOMYHIKAMUBHO-KOMNPOMICHA QPYHK-
uis, 1O SBJSIE COOOI0 BCTAHOBJIEHHS
3B’SI3KiB Mi’K yYaCHUKAaMU CYCILIbHIX
BigHocuH; 3abe3ledyeHHS  3J1aro[u
B CYCIILJIbCTBI, B3A€EMOPO3YMiHHSI MixK
COTTIaTLHUMU TPYyIMaMH, MiATPUMKY CTa-
6iJIPHOCTI COIiaIbHOI crcTeMu (TIPaBOIIO-
pAnoK) [4, 241].

O. Yopuobaii, pospisHsiioun iHdOP-
MalliiHui Ta OpIEHTAIlIHUI BUMIipHU
KOMYHIKaTHBHOI (DyHKIIiT IIpaBa, 0co0JIH-
BOTO 3HAYEHHS HAMAa€ TOMY (haKTy, IIO
Opi€HTAIIMHUI BUMID 1€l DYHKITT Iepes-
6ayae CKOOpAMHOBaHE ITI3HABAJIBHO-
CIIOHYKaJIbHE O3HAWOMJIEHHS COIIyMYy 3
HAWIIMPIITNM CIIEKTPOM TIPaBOBOI iH(pOP-
Mallil NIJISIXOM BUKOPUCTAHHSI Cy4acHUX

* MPABO YKPATHW * 2017 + Ne 2




JIEKLJIA MPO®ECOPA B. TUMOLLIEHKO: «BCTYM IO KYPCY “©YHKL|II [TPABA”»

iH(hOpPMaIliiHO-KOMYHIKATUBHUX TEXHO-
aoriii [9, 504].

Knacudikariig saraabHOCOMIATBHUX
(byHKITiT TEBHOIO MipOIO YMOBHA, OCKIJIb-
KU B JIMCHOCTI IOCUTH CKJIQJHO TTPOBEC-
TU YiTKe PO3MEKYBaHHS HAIPIMIB Ipa-
BOBOT'O BIINBY HA BUPIIIEHHST €KOHOMIY-
HUX, COIIaJIbHUX, ITOJITUYHUX, BAUXOBHUX
3aB/laHb.

4. XapaKTepHuCTHKA creniajbHO-
opuAnYHIX (QYHKIIH npaBa

Cneuyianvno-ropuouuni  Qpynxuii
mpaBa — 1ie (PYHKIIi1, 32 I0IIOMOT0I0 SKUX
BU3HAYAIOTHCS 3aCO0M 1 IPUITOME IIPABO-
BOTO PETyJIOBaHHS CYCHLIBHUX BiJHO-
cuH. OCHOBHUMM CTHeTiaTbHO-I0PUANY-
HUMU (DYHKIISIMU TIpaBa € peryJissTUBHA
il OXOPOHHA, I0JIATKOBUMH (HEOCHOBHU-
MH) — KOMIIeHcalliliHa, 0OMeKyBaIbHa
1 TOHOBJIIOIOYA.

Pezynamuena pynxuyin Bunivsae i3
COIia/IbHOTO TIPU3HAYEHHSI IIpaBa —
peryaioBaTH  CYCIiJbHI  BiJTHOCUHM.
[Is dyHKIis cupsiMOBaHa HA 3aKPiTlIeH-
HS CYCITIIbHUX BiHOCKH, 3a6e31edeHHs
abo rajpbMyBaHHs iX po3ButTky [10, 155].

OcobsBocTi 1€l (hyHKIIT MOAATAI0TH
MepIr 3a BCe B yCTAHOBJCHHI TTO3UTHUB-
HUX TIPaBUJI TIOBEIIHKW, B OpTraHizarlii
CYCITIJIbBHUX BIiJIHOCUH, Yy KOOpJWHAIlI1
colliaIbHUX B3a€MO3B SI3KiB. 1i peasiza-
ist mepenbavae: 1) dikcyBatn cyd’ek-
THUU CKJIaJl TPaBOBUX BiJIHOCHH,;
2) BU3HAYATH KOJIO )KMUTTEBUX 0OCTABUH
(topunuunux (HaxTiB), 3 AKUMU HOPMU
npaBa MOB’A3YIOTh HaCTaHHS THUX abo
IHIMUX IOpUANYHUX HaCHiAKIB; 3) dop-
MyBaTH npaBa i 00OB’SI3KM YYaCHUKIB
(cy6’exTiB) mpaBoBigHOCHH. B ocHOBI
PeryJIITUBHOI (DYHKITII TIpaBa JieskaTh
YIOBHOBKYBaJIbHI (103BLIbHI ) i 30608 s1-
3yBaJsIbHI fopuamyaHi HOpMH [7, 110].

Y pamrax peryssaTtuBHOI (DYyHKITI
BUOKPEMJIIOIOTH /[BI TiI(DYHKIIIT: peryJis-
THUBHY CTaTUYHY 1 PeryJSATUBHY AMHAMIY-
ny [11, 192].
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Peezynamuena cmamuuna Qynxuis
npaBa BUPAXKAETbCS y Jii MpaBa Ha
CYCIIJIbHI BiZIHOCUHM TIJISIXOM 1X 3aKPitl-
JeHHs y mpaBoBux mpunucax. [Ipaso
3aBJK/IM 3aKPIIUIOE 1 B TaKMii criocio ype-
IYJIbOBYE CYCIIJIbHI BiJJHOCUHU, SIKi
chopmyBamcst y CycIHiJibCTBI Ha KOH-
KPETHOMY eTalli Horo iCTOpUYHOro pos-
BUTKY, 1[0 1 € OCHOBOIO HOPMaJIbHOTO
i crabispHOrOo (ByHKI[IOHYBaHHS OYIb-
skoro cycmiabeTBa. lle MoxyTh OyTn
MPUTTUCH, SIKi 3aKPiIJIOI0Th IOJIITUYHI,
eKOHOMIYHI BiJJHOCHHM, TIpaBa i cBob6oan
TOIIO.

3/IIMICHEHHS PETYJISITUBHOI CTATUYHOI
byHKIIT TpaBa mepenbavac: BUSHAYEHHST
3a JIOTIOMOTOI0 HOPM TIpaBa TPaBOJli€-
3paTHOCTI (1IpaBoCcy6 €KTHOCTI) TpoMa-
JISTH, 3aKpITJIEHHS 1 3MiHY 1X TIPAaBOBOTO
CTaTyCy; BU3HAUCHHSI KOMIIETEHIl jep-
JKaBHUX OPraHiB, y TOMY 4MCJi 1 KoMIle-
TeHllii (IIOBHOBa)KEHb) MOCALOBUX OCi0;
BCTAHOBJICHHSI IIPABOBOT'O CTATyCy IOpH-
JAUYHKUX 0ci0; BU3HaueHHs (TiepeadadeH-
HS) OpUANYHUX (DAKTIB, CIPSIMOBAHNX
Ha BUHWKHEHHS, 3MiHY Ta TPUIMHEHHS
IIPaBOBIIHOCUH; BCTAHOBJICHHSI KOHKPET-
HOTO MTPABOBOTO 3B’SI3KY MiK cy6 €éKTaMu
npaBa (peryJyiaiTUBHI TIPABOBITHOCUHN);
BU3HAYEHHS ONTUMAJIBLHOTO TUITY TIPABO-
BOTO peryJioBaHHA (3arajJbHO/I03B1IbHO-
o, I03BIJIbHOTO) CTOCOBHO KOHKPETHMX
cycrisbHuX BiHocuH [1, 86]. Ile mosxke
OyTH TaKOXK 3aKPITIEHHST B 3AKOHO/IABCT-
Bi 3aXOJliB 3a0X0Y€Hb, IiJIbT, TIPUBIJIEIB,
IHIITKX 103BOJIIB; (hikcallist Mojiesel mpa-
BOBisiHOCHH [12, 168].

Pezynamuena ounamiuna Qyuxuis
BUPaKaeTbCs y BIJIMBI [1paBa Ha CyCIIiJIb-
Hi BIJHOCUHU TIJISIXOM O(GOPMJIEHHS 1X
pPyXy (IMHAMIKW) 3 METOIO PO3BUTKY IIUX
BIIHOCUH Yy IIeBHOMY HalpaAMi, SKHUUI
3 TOYKHM 30PY CYCITiIbCTBA ab0 MPABJISTIO]
eJiTU € [JOIJbHUM 1 HeoOXiIHUM.
Hanpuxnaz, 3akpinsenns mnpasa rpoma-
JsTH YKpaiHu Ha cB0oOOAy 00’€HaHHS
y TOJITUYHI napTii Ta rpoMaJICbKi opra-
Hi3aIil /g 3/[iCHEHHS 1 3aXUCTY CBOIX
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mpas i cBOOO/ Ta 3aJ0BOJIEHHST MTOJITHY-
HUX, €KOHOMIYHUX, COLIaJbHUX, KYJIb-
TYPHUX Ta HIIUX IHTEPECiB.

[cnyrors nBi hopmu peasizariii pery-
JATUBHOI (PyHKIIII 11paBa — cy6’eKTHBHA
(TIpaBOCBIIOMICTB JI0jIeii ) Ta 00’ €KTHBHA
(1IpaBOBIZTHOCUHY, TIPABOTIOPSJIOK, 1HIII
stBuma 00’eKTUBHOI peasbHOCTi). [Ipm
I[bOMY TIPAaBOBI/IHOCUHU € OCHOBHOIO
dhopMmoto 06’€KTHUBHOI peastizallii peryJis-
TuBHOI hyHKIii TpaBa. CaMe B TPaBOBI/I-
HOCHHAX i3 HalOIIBINOI0 CUIIOI Ta Ode-
BU/IHICTIO TIPOSBILIOTHCS PETYJISATUBHI
Hayasla 1IpaBa, Horo colliajbHe TpU3Ha-
YeHHS K PeryJisiTopa CyCIiJIbHUX BiJJHO-
cuH, cycnisbHoro 6yrrst [13].

[l peryngTuBHOT (DYHKITIT XapaKkTep-
Hi METOJU JNI03BOJIy 1 3a0XOUeHHH, SKi
CTUMYJIIOIOTH TIOBEIIHKY Cy0'€KTIiB TpaBa
y THOTpiGHOMY Jep:KaBi i CyCHiTbCTBY
HaIpsIMi.

Oxoponna ¢yuxuyia npasa — 1ie
3YMOBJICHU COIIaJIbHUM TIPU3HAYEHHSAM
MpaBa HaIPsIM TIPABOBOTO BILIUBY, CIIPSI-
MOBaHWI Ha OXOPOHY 3arajJbHO3HAUY-
IMX, HalO1/IbII BaKJIMBUX EKOHOMIYHUX,
HNOJITUYHUX, KYJBTYPHUX, AYXOBHUX,
HAIOHAIBHUX, OCOOMCTUX BiJHOCHH,
BUTICHEHHST HeOAKAHUX JIJIST CYCITJIBCTBA
ABUIN, MIKiAJIUBUX Ta HeOe3MeuyHnX
BapiaHTiB MTOBE/IHKU.

B ocnoBi oxopoHHOT hyHKIIiT TTpaBa —
nepeBaskHO 3a00POHHI MPABOBI HOPMHU.
3MiCT OXOPOHHOI (DYHKITii BKJIIOYA€E BCTA-
HOBJIEHHS CAHKI[IH 1 CKJIAIIB ISTHb, 110 €
Mi/ICTaBOIO [/ IOPUANYHOT BiITIOBI/IaJb-
HocTi  (OUBiJIBHOI, KpPHUMiHAJBHOI,
aaMmiHictpatuBHOi Ta in.) [7, 110].
s dyukiig crnpusie indopmMoBaHOCTI
cyO’eKTiB mpaBa PO Te, sKi COIliajbHi
IIHHOCTI OXOPOHSIIOThCS TTpaBoM. BoHo-
Jac BOHA € TIOKAa3HUKOM MOJITUIHOTO
i KyJIBTYPHOTO PiBHSA CYCHIJIbCTBA, TKUN
BU3HAYAE CIIOCOOM OXOPOHHU IpaBa.
Bkaszani o6cTaBUHM 3aCBiI4yOTH CIIENN-
iky 1iel pyHKILI.

Oxoponna (yHKIIST TpaBa peai-
3YETBCS 3a JIONIOMOTOIO CIeliaJbHUX
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OXOPOHHMX HOPM, $Ki BCTAHOBJIIOIOTH
3a60pOHU HAa BYMHEHHS TIPOTHITPABHUX
JligHb 1 BiATIOBiZIHI caHKIli 32 iX TOpYy-
nrenHd. [i OCHOBHe TPU3HAYEHHS MOJI-
ra€ rnepeyciM y TpeBeHTUBHIN OXOpOHIi
CYCIIJIBHUX BiZIHOCHH, 3a1106iraHHi mmopy-
nieHb HOpM TMpaBa. EdexTuBHicTh 0X0-
POHHOI (PYHKITIi BU3HAYAETHCS KiTbKiCTIO
cy0’€KTiB IIpaBa, 10 IIKOPSIOTHCS PO3-
HOPSA/IKEHHAM HOPM IIpaBa, BUKOHYIOTb
BUMOTY 3a00POHU.

Peamnizariis oxoponHoi hyHKITT niepes-
Gauae: BCTaHOBJIEHHS 0OOB’SI3KiB, 3a060-
POH, 3amo0iKHIX 3aXOJiB, 3aXO/iB IIPH-
Mycy; (ikcalifo HeraTUBHUX CaHKITiH-
MOKapaHb 1 polieypu ix peasizaitii. Bona
3/IIICHIOETBCST B MeEXKax PeryJIaTUBHUX
i OXOPOHHUX MPaBOBITHOCHH,
y TPOIeypHO-TIPoIlecyaibHill  (hopmi,
HIJIIXOM JIOTPUMAaHHS, BUKOHAHHS, BUKO-
PUCTAHHS 1 3aCTOCYBAaHHS HOPMATHUBHO-
TPaBOBUX TIPUITUCIB. Tit BacTusi crerm-
(biuni MeTomu, MO peasi3yioTh BJIAIHO-
3000B’s13y104i, TIOTIEPE/IKYBaIbHI BUMOTH,
HAITPUKJIA]L, TIPUTTMHEHHST HeOaKaHWX T,

JlieBicTh THX 3a00pOH, SIKi peaidy-
I0ThCSI Y MeKaxX OXOPOHHOI (YHKIIII,
3aJIEKUTh, 3 OXHOrO OOKy, Bif TOTrO,
HACKIJIbBKY JIepsKaBa CIIPOMOJKHA 3a6e3-
TIEYNTU TTPUHITUIT HEBIIBOPOTHOCTI Bij-
MOBiIATbHOCTI 32 BUMHEHI IPaBOIOPY-
IIEHHS, a 3 PYTOT0 — HACKIJIBKHU Y /lepsKa-
Bi 320€311e4y€eThCsT PUHITUIT 3aKOHHOCTI,
aJke caMe PiBHICTb BCiX TIepe]] 3aKOHOM
3MYIIIy€ KOHKPETHUX CYO'€KTIB TPaBO-
BiI/[HOCUH JIOTPUMYBATUCS YUHHUX IIpa-
BOBUX HOPM Ta YHUKATH IPOTUIIPABHUX
N, S BiToMO, TPUHITUTI 3aKOHHOCTI HE
[PUITYCKAE KOJHUX BUHATKIB 1 JKOJHOI
HEPIBHOCTI 110/I0 3aCTOCYBaHHS 3aXO/liB
IOpUANIHOI BiZimToBigambHOCTi. OXOpoHHA
(bynKIIis TPaBa TiCHO NTOB’sI3aHA 3 PiBHEM
PO3BUTKY TIPABOBOI KyJIBTYPH 1 IIPABOBOL
cBizoMocTi, BoHa Ge3nocepesHbo 3aje-
JKUTD BiJl AKOCTI Ta CTYIeHsI TYMaHHOCTI
I CTIPaBEJIMBOCTI TUX HadyaJl, sIKi 3aKpi-
TJTIOIOTBCS Yy YMHHOMY TipaBi. EdexTus-
HICTb OXOPOHHOI (DYHKIII1 TTpaBa MOKJIN-
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Ba JIMIE 32 YMOB, KOJU T'POMAJSIHU
MaloThb [IOCTaTHIM piBeHb IIPaBOBUX
3HaHb, a TAKOK BUCOKWI PiBEHH MPaBO-
BOI CBiJIOMOCTI, B SKill YKOPiHeHi 1IiHHOC-
Ti pasa, cBOOOIM, CIIPAaBEAJINBOCTI, IIpa-
Bonopsizky [8, 12].

Y mexcax oxoponnoi pyuxiiii MmoskHa
BUOKPEMUTU TaKi 0onomixncHi (pyHKiiii
(midyHKITi), Ik nOHOBI010UA, KOMNEH -
cauiiina, ooMesxicysanva, Kapaivha.

Honosnroroua ¢ynxuia npasa cups-
MOBaHAa Ha TIOHOBJEHHS MOPYIIEHOTO
PaBa, KOJUIIHBOTO TIPABOBOTO CTAHOBU-
113, TIOBEPHEHHST HE3aKOHHO BiliOpaHOTO
MaiiHa, IIOHOBJIEHHSI Ha POOOTI TOIIIO.

Peanizaniss nonossoouol  (QyHKIil
HEPiAKO BiOYBAETHCS MIISXOM CKacy-
BaHHsI MPUHUHSATOTO MPABOBOTO aKTa abo
BUMHEHOI I0PUINYHO 3HAUYYIIOI /il (CKa-
CyBaHHSI HE3aKOHHOTO HaKa3y MPO 3BiJIb-
HEHHSI, TOBEPHEHHS MalHa i3 4y»KOoTro
HE3aKOHHOTO BOJIOIIHHS TOTIO).

Komnencauiiina pynxuyia npasa mosisi-
ra€ y KoMreHcartii 30uTKiB abo MIKoau,
3aBIAHO] HE3AKOHHUMM [TiSIMU JIEP;KaBHUX
OpratiB, ocazoBux oci6, iHmux oci6. Ila
(ysKIisT XapakTepHa I IUBIIBHOTO,
TPY/IOBOTO, YAaCTKOBO KPUMiHAJIBHOTO
npaBa. KomreHcariiiHa (yHKINS TiCHO
MOB’sI3aHa 3 TTOHOBJIOBAJIBHOIO, OCKIJTBKU
MOHOBJIEHHS TIOPYIIEHOTO TIpaBa TSATHE
i KomreHcartio Brpar ocodu. Harpuxiaz,
y BUIIQJIKy IIOBEPHEHHS pedi i3 4y’KOro
HE3aKOHHOTO BOJIOIHHS MOKJIMBA OIHO-
YyacHa peasti3allisi TOHOBJIIOIOYOI Ta KOM-
neHcaiiiiol (hyHKIN: MOBepHEHHST pedi
Ta KOMITEHCAITisl MOPAJIbHOI TITKOTH.

Oomerncyeanvha Qynxyis cnpsmo-
BaHa Ha OOMEKEHHS TaKKX JisiHb Cy0 €K-
TiB TpaBa, IO TOPYNIYIOTH IIpaBa Ta
3aKOHHI iHTepecu iHmMX oci6. Obme-
JKEHHST MOKYTb MaTH JIUIe 3aKOHHI ITi/1-
ctaBu. Tak, 3rigHo 3i ct. 64 Koncruryiii
Ykpaltu KOHCTUTYIiTHI paBa i cBo6OIU
JIOJIMHY i TPOMA/ISTHUHA He MOKYTh Oy TH
oOMesKeHi, KpiM BUII/IKiB, epeabadeHnx
Koncrurytieio Ykpainu. B ymoBax BoeH-
HOTO ab0 HAJ3BUYANHOTO CTAHY MOJKYTh
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BCTAHOBJIIOBATHCS OKPeMi OOMEKeHHsI
1pas i cBOOO i3 3a3HAYEHHSIM CTPOKY JIii
X obmeskeHb [ 14].

O6MeskeHHsT BiIOYBAETbCS Y PI3HUX
(dbopmMax: MOKJIajeHHsT 0O0B'A3KIB, PEKO-
MeHjailii, 3a00pOHU, NPUIYITHHEHHS,
MMOKapaHHST TOINO. 3aKOHOAABEIb IHOII
MOJKE€ BTUINTH TIPABOBE OOMEKEHHS
B HOPMATUBHOMY aKTi He IIPSIMO, a o110ce-
penkoBaHo. lle € xapakTepHuUM /17151 yIIOB-
HOBKYIOUUX HOPM, JI€ IPABOBI OOMEKEH-
HST HEMOB O JIOTTOBHIOIOTH iX, CTBOPIOIOTD
YMOBU JIJisT OUIBIN 3aKOHHOTO 1 CIpaBeI-
JIUBOTO BTIJIEHHd B KUTTA. Y TaKux
BUIIQ/IKaX Y HOPMAaTHBHO-IIPABOBUX aKTaxX
BUKOPUCTOBYIOTBCS CJIOBA <JIUIIE», <32
BUHSTKOM», <32 YMOBU» TOTIIO.

Kapanvna @ynxyia ssiase coboro
3aCHOBaHMI Ha 3aKOHAX Ta IHIIUX [1PaBO-
BUX aKTax BilHocHO Bimocobaenuit
HammpsM  OHOPIIHOTO, TO3UTUBHOTO,
CTPYKTYPHO-OPTraHi30BaHOTO 1 MIPUMYCO-
BOTO BILJIMBY IIpaBa Ha CBiJIOMICTb, BOJIIO
i TIOBEIHKY TPABOINOPYIIHUKIB, KNI
y MeKaxX PEeryJasaTUBHUX 1 OXOPOHHHX
TIPABOBITHOCUH CIIPSIMOBAHUM Ha BiTHOB-
JIEHHSI COIiaJTbHOI CIIPABE/JIUBOCTI MIJISA-
XOM BIJIIJIATH 32 CKOEHE 1 3aCTOCYBaHHS
710 TIPABOTIOPYIITHUKIB CYIaMU, TPAaBOOXO-
POHHUMU Ta IHIMUMU KOMIIETEHTHUMU
opraHamu, KOHKPETHHX 3aXO0/liB TOKapaH-
H4. KapanbHa (hyHKIIIS MAa€ CBOIO CIIelu-
(biKy i IHHICTB, 110 POOUTS i1 HE3aMiHHOIO
MpU peaJtisallii He JIAIIIe OXOPOHHOT (DYHK-
1ii IpaBa, a il peryJasiTUBHOI.

Peanpne 3xilicHenHs KapaibHOI (DyHK-
1ii TTpaBa MOXKJIUBeE Junie y (Gopmi 1pa-
BOBOTO BILIVMBY, 10 BiZIOYBA€THCS IILISI-
XOM 0e310cepeITHbOTO HaliIeHHSI Cy6 €K-
TiB mpaBaMu Ta 00OB'sI3KaMu (peryJisi-
TuBHA (opma peamizailii), a TaKOX
3abe3reyeH st X 3aXUCTy Ta OXOPOHU
(oxoponHa dopma peasizaiii). Ocranuas
MOJIATAE Y TAKOMY: a) 3aKPITJIEHHS CaHK-
1iit; 6) BcTaHoBJIEHHST 3a00POH; B) JI0Be-
JeHHs1 1 ikcalliss TPOTUTIPABHUX il
cy0’€KTiB; T) BCTAaHOBJICHHS KOHKPETHO-
rO MPAaBOBOTO 3B'SI3Ky Mik Cy0'eKTamu
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3 METOIO peasiizallil I0pUIUYHOl BiJ[ITOBI-
JAJIBHOCTI Y MeKaX OXOPOHHUX IPaBoO-
BigHocHH [15].

Came 3aB/IKM B3a€MO3B’SI3KY 1 B3ae-
Mozl pyHKIiN (i yHKITT) TpaBa cTae
MOKJIMBUM KOMILJIEKCHUI BILJIMB TIpaBa
Ha CYCIJIbHI BiJHOCUHUM 3 METOI0 CTa-
6IJIBHOTO X PO3BUTKY.

5. [Ipo6rema popmu 3ailCHEHHS
dbyHkuiii npasa

Dopwma 3aiticuents QyHKILI TpaBa —
1e crerudika cnocobis (ILISAXIB) IPaBO-
BOT'O BIIMBY Ha CBi/IOMICTb i BOJIIO KOH-
KPETHOI JIIOJIMHU 3 METOIO YIOPSAKYBaH-
H4 1i MOBEMIHKU BIiITIOBIIHO /10 3aKOHY.
Ile crmocobu opranisamii, icHyBaHHS
i 30BHINTHBOTO BUPAKEHH 3MICTy (hyHK-
1iit mpaga [ 16, 8].

¥Y3arasnpH10I091 (hopMu 3iHICHEHHS
(ynK11iil TPaBa, HaBeIeHI BUIIE, MOKEMO
KOHCTATyBaTH, 10 (DYHKITI 1paBa 3/ii-
CHIOIOTHCST (Peami3yioThCsT) Ha MPAKTUIIL
3a JIOIIOMOTOI0 [OPUIMYHUX BJIACTUBOC-
Tell TmpaBa y TNEBHIN MPOIEAYyPHO-
npoiecyanbHiii ¢hopMi i BifIIOBIAI0TH
¢dopmam peaJtizaliii mpasa, a came: BUKO-
pUCTaHHS, BUKOHAHHS, IOTPUMaHHS
Ta 3acrocyBaHHsi. Peasizanisi mnpasa
i peanizanist GpyHKIIii MpaBa BigOyBa€Th-
CsI OTHOMOMEHTHO, TIapaJie;TbHO i Hepo3-
PUBHO OJTHA BiJl OJIHOI.

Bueni BBakaioThb, 1110 peasiizailig BCixX
(yHKIill TTpaBa 3MIMCHIOETHCS Yy YOTH-
ppox ocHOBHUX (hopmax: 1) indopmarriii-
Hill (TeperaeTbcs TeBHA iHMOpMAaIis);
2) opienTartiiitiii (BUPOOJISIIOTHCST T[iH-
HICHI OpieHTHpHN); 3) PperIaMeHTyoviil
(BM3HAUYa€ThCA NOBeAiHKA Cy0'€KTIB
Yy COIllaJIbHO 3HAYyIIUX CHUTYyaIisx);
4) 3abesmeuyyBasbHill (MPOMTOHOBAHA
HOBE/[iHKA 320€311€Uy€EThCS IIIJIUM KOMII-
JIEKCOM CTUMYJIB, 3a60pOH, OOMEKEHD
abo TIOKapaHb).

Jleski aBTOpM BUOKPEMJTIOIOTH iHMOP-
MalliiiHy, o3HailoM4yy Ta peryJasaTUuBHI
(hopmum peasizartii dyHkitii nmpasa [17].

[MoxiOHMiT migXix € XapaKTepHUM,
Harpukriaz, g A. KorctaHTHHOBOI, TKa
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JIATIIIa BUCHOBKY, 1110 ITPOliec peasisaltii
Oymb-sikol (pyHKIIIT TIpaBa BiAOyBA€ETHCSI
3aBAsIKM  iHGOpMaIlliiiHiil, BUXOBHIN
i KoMmyHiKaTuBHIN (popmam. Bona Buxo-
JIUTH 3 TOTO, 1O iHMOopMaIriitHa hopma K
MEePBUHHUI eTan peasisaiii (QyHKITIN
paBa sBJIsIE COO0I0 BILIUB TIEBHOTO POILY
cottiaibHOI iH(MoOpMariii (zeps;kaBHO-TIpa-
BOBOI IIPUPO/IM) HA CBIJIOMICTH i BOJIO
JIIOJIMHU 3 METOIO ITi/IT0TOBKH 1i /10 Ji1/1b-
HOCTi y mpaBoBii cdepi. Haykoseib
BUOKPEMJIIOE TaKi cTajii MexaHi3my
iH(GOpMAIlifHOTO BIJIMBY TIpaBa HA OCO-
O6uCTiCTh: @) CHPUIHATTS TIPaBOBOI
indopmarii agpecatom; 6) nepepoOka
oJlepsKaHUX BigoMocTeit (ToOTO po3yMiH-
HI ¢ ycBioMmJeHHd iH@opMalii);
B) 3aCBOEHHSI IPABOBUX BilOMOCTEH
yepe3 CIPUIHATTS 1 3armam’ STOBYBaHHS.
PesynbsratoMm iH(popMaIliitHOTO BIJIUBY
pasa € paBoBa iHHOPMOBaHICTH OCOOH.
Buxosna gopma peanizartii ¢hyHKITii
paBa XapaKkTepU3ye TaKuii crocio BILm-
BY, SIKUIT TTOJIsITa€ y (popMyBaHHi y CBifI0-
MOCTI JIIOJIMHU TTPABOBUX 3HAHb, YCTAHO-
BOK, II€pEKOHaHb, I[IHHICHUX YSBJICHD,
1[0 CHPHUAIOTh BUPOOJIEHHIO MOTHBAILi
noBe/linku. MexaHi3M BUXOBHOTO BILIH-
By MpaBa Ha 0OCOOMCTICTH mepenbavae
Taki cTajii: a) HAKONMWYEHHS 3HAHB;
6) IIepeTBOPEHHs 3HaHb B OCOOUCTI TIepe-
KOHAaHHSI THUX, Ha KOrO CIPIMOBAaHMI
BUXOBHUI BILJIUB MPaBa; B) (hopMyBaHHS
MPaBOBOI aKTUBHOCTI 1 3BUYKU JIIATU Biji-
MOBI/IHO /10 TIePEKOHAHb.
Komynikatuaa dopma 3miticHeHHS
bynkIiit mpaBa xapakTepu3ye 3/1aTHICTh
npaBa OyTH 3ac0O0M CITLJIKYBaHHS, B3a€-
MOJil, 3B’43KYy 4YJeHIB CYCHIJIbCTBA.
CrasisMu KOMYHIKAaTUBHOTO BILJIUBY
npaBa € a) IpaBoBa perJiaMeHTallis
CYCHIJIBHUX BiTHOCUH, BUHWKHEHHS
3arajibHOperyaaTuBHUX (OasMCHUX) TIpa-
BOBiIHOCHH; 6) GOPMYyBaHHS KOHKPETHUX
(poJieBUX) TTPaBOBIIHOCHH, IO SBJSIOTH
co06010 IHAMBIAYaTi30BaHUI B3aEMO3B’sI-
30K cy0’€KTiB; B) TpaKTHUYHA MOBEIiHKA
IH/IMBI/IB, 10 TOJATAE y peasizalii ix
paB Ta 000B’A3KIiB. Y pe3yJisraTi KoMmy-
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HIKaTUBHOIO BIUIMBY IIpaBa JIIOJWHA
BKJIIOYAETHCSI Yy CHUCTEMY COIIaTbHUX
3B'3KIB 3 IHIMUMU JIIOJABMH, i, TaKUM
YUHOM, 3IIMCHIOETHCS  iHTerpailis
cycninbscersa [16, 9-10].

OdyeBUmHO, TYT Ma€ Micile OTOTOX-
HeHHs (hopM 3ilicHeHHs (DYHKITIH TpaBa
i3 caMuMM PyHKIISIMU.

OcHoBHe ITpU3HAYeHH 1TpaBa — Pery-
JIIOBATH JIIOJICBKY TOBe/IiHKY. [le Mae Bif-
OyBaThCs B TaKWil CIOCIO, SKUI € OITH-
MaJIHUM JIJIsI TOro, abu BUroan (I[iHHOCTI,
nepeBaru) Ta OOTsKEHHsT (BUTpaTH,
30008B’s13aHHs1 ) OyJIM PO3IIO/ILIEH] CIIpaBe]]-
JIBO; CYTIEPEUNBI iHTepecH Oy 3a10BO-
JIeHi, BIJINIOBIJIHO /10 iXHBOI Barv i 3HAYy-
IIOCTI; Ti, XTO YAHUTH KapaHi AisTHHS, OTPU-
MYBAJIN 32 HUX HAJIEXKHY Bi/IIITIaTy, — OJIHE
CJIOBO, abU TP BUPIIIeHH] KOH(JIIKTIB, 1110
BUHUKAIOTh Y CYCIIJIbCTBI, TaHyBaJsa CIIpa-

BUKOPUCTAHI MATEPIAIIN

Be/uuBicTh. Ha aymky P Ilunmesniyca,
(yHKITiETO HOPM TTPaBa € caMe CIIPaBeIJIN-
Be BUpIIIEHHS MPABOBUX TPOOJIEM.
OyHKIlis paBa CIPaBEINBO BUPIIIUTH
pobsieMy He JIMIIE CIPSIMOBYE 3aKOHO-
JaBUy JiAJTBHICTb, @ U CTAa€ KPUTEPIEM
TIePEeBIPKY YNHHOTO 3aKOHY — Y1 He TI0Tpe-
Oye BiH yrouHeHHs [ 18, 24].

TakuMm uWHOM, KaTeropist (QyHKILiHT
ITpaBa Ma€ HAyKOBE i IIPAKTUYHE 3HAUCHHS.
[lirmicTh 11i€l KaTeropii MoasATae K B OMU-
caHHI peaJIbHUX JIiit cy0'€KTIB MO0 3/iiic-
HEeHH4 11iJIell IPaBOBOT'O peryJIioBaHHs, TaK
1 BUSIBJICHHI 3aJIeKHOCTEN MiK HOpMaMu
1IpaBa, MPaBOBUMH BiJIHOCUHAMU, FOPUIAY-
HUMHU aKTaMU Ta IHIIUMHU eJieMeHTaMu
MPaBoOBOI cucTeMu. Y pe3ysibraTi hopmy-
€TbCS YSBJEHHS TPO (DYHKIIOHYBAHHS
mpasa, TOOTO TIPO Te, SIK BOHO BIUIMBAE Ha
Pi3HI SBUIIA COITIATBHOI TIMCHOCTI.
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