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AVOIDANCE OF THE LAW IN GERMAN
LEGAL THEORY AND PRACTICE

AsstracT. Within the last two decades, the European legislators (especially the German
one) have identified problem regarding to avoiding of legislation and have expended their
anti-avoidance legislation in many legal areas, especially in the areas of labour, inheritance,
corporate, competition, tax, corporate and banking law. Nevertheless, the problem has not
been solved in most of the South and Eastern European countries, so further research and
development of this legal approach is highly recommended.

This is an example when an individual conduct of contracting parties is viewed
as a legal (lawful), but illegitimate (unjustified, unduly) dodging (i.e. avoidance) of
provisions of the law in the previous mentioned laws. Consequently, the fight against
illicit practices is not carried out through the provisions of the Criminal Code (since
it is not case of an illegal act), but through anti-avoidance (anti-abuse) provisions that
have the impact on preventing the legal effects of so-called avoidance transactions
(Umgehungsgeschdfte).

Avoidance (abuse) of the law (fraus legis) is defined as behaviour that is not directed
against the strict sense (i.e. a letter) of the law, but violates its meaning. Fraus legis embodies
in reality implemented transaction, but in a manner, which is contrary to the spirit of
the law. In practice, an increasing number of cases in which persons, crossing (otherwise
blurred) boundaries of lawful conduct, are using the (modified and misleading shapes of)
transactions in order to achieve the economic benefits for one or both the parties in the
transaction and on the other hand deceiving (and causing harm) to the counterparty or
a third party. Defining the problem of the avoidance (and also sham) transaction is not
a peripheral area of civil (and tax) law, but its very heart, which is reflected in destroying
the essence of the transaction (i.e. the errors of the will) and unauthorized circumvention
of the principle of party autonomy and the mandatory legal norms.

The purpose of the research is reviewing and streamlining of the definition of avoidance
of the law (fraus legis), especially in relation to the simulation, in order to develop a holistic
view of how to understand this notion and its classification, as well as presenting its own
vision of an optimal methodological basis for defining the civil concept of the avoidance of
the law. This theoretical starting point is followed by the use of a practical demonstration
of the avoidance of the law in various legal disciplines.
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The author aims at raising the awareness about the existing problem of abuse of
law against which the responsible state authorities (state administration, inspections
and police) and the judiciary (prosecutors and judges) are obliged to act in the event of
violations of individual legal areas. It often happens that the competent institutions refer to
a flat interpretation that they have not acted because there is no any explicitly prescribed
measure or sanction in the law. It has to be stressed that there is no need to follow a strict
formalism and to interpret the law literally (i.e. only by the letter of the law) but to follow
the basic content of individual law and the intention of the legislature when writing this
exact law. Although the legislator may have expressed itself linguistic incompletely when
writing an individual law, that does not mean that there is a green light for contracting
parties to exploit that defective expression of the legislator and to avoid the ban that the
legislator wanted to impose. And awareness of this problem is already part of its solution.

Fraus legis is a Roman legal concept that was shaped through centuries. In early middle
ages the institut od avoidance of the law lost its momentum. Only in recent 100-150 years,
fraus legis was introduced again first in civil law codifications and later in specific legal
areas. It just shows how history comes around when searching for solutions that had
already been solved.

An optimal methodological basis for defining the concept of avoidance of the law will
be its integrative legal model based on the protection of the rights and interests of the state
(as a legislator) when the contracting parties show a different state of affairs, as is the case
(which is especially the case in the fields of tax, labor and competition law). Avoidance of
the law as a civil law concept points out that the contracting parties are breaking the spirit
of material and procedural law, although it seems (at least the contracting parties claim
so) that the law has not been violated in its text. The material and procedural aspects of
the individual law have to take into account when judging whether the contracting parties
bypassed (avoided) the content of the law (sententia) and the legislature will (voluntas).

It is needed to stress that not only further development of legislation is needed but
also open-minded way of thinking when tackling the problem of avoidance of the law,
especially so-called professional courage of authorized personel of state administration
and the judiciary.

Keyworbps: fraus legis; agere in fraudem legis; avoidance of the law; abuse of the law;
avoidance transaction; chain labour contracts; tax avoidance.

Introduction.

Within the last two decades, the European legislators (especially the
German one) have identified problem regarding to avoiding of legislation and
have expended their anti-avoidance legislation in many legal areas, especially
in the areas of labour, inheritance, corporate, competition, tax, corporate and
banking law. Nevertheless, the problem has not been solved in most of the
South and Eastern European countries, so further research and development
of this legal approach is highly recommended.

Thisisanexamplewhenanindividual conduct of contractingpartiesisviewed
asalegal (lawful), butillegitimate (unjustified, unduly) dodging (i.e. avoidance)
of provisions of the law in the previous mentioned laws. Consequently, the
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fight against illicit practices is not carried out through the provisions of the
Criminal Code (since it is not case of an illegal act), but through anti-avoidance
(anti-abuse) provisions that have the impact on preventing the legal effects
of so-called avoidance transactions (Umgehungsgeschdifte). Avoidance of the
law (Gesetzesumgehung) is defined as behaviour that is not directed against
the strict sense of the law, but violates its meaning. A transaction therefore
does not violate the law by virtue of the specified literal interpretation of the
statutory prohibition, but it is constituted in a way to achieve success, which is
contrary to the purpose of prohibitive norms of the law.

Consequently avoidance of the law must be strictly distinguished from the
violation of the law (agere contra legem), although both the practices released
the same effects. In case of avoidance of the law there is no violation of the
law in its text, but it is certainly by-passed (avoided) its contents (sententia)
and intention of the legislature (voluntas). Moreover, in that, avoidance of the
law differentiate itself from simulation (sham), which represents violation of
law. In the case of simulation, the transaction is oriented only on the bare
legal appearance and not on actual (economic) success. In contrast to the sham
transaction is fraus legis is not based on “lies”. Fraus legis embodies in reality
implemented transaction, but in a manner which is contrary to the spirit of
the law.

The most prominent authors regarding avoidance of the law in recent years
have been Heinrich Honsell!, Martina Benecke?, Susanne Sieker’, Heinrich
Weber-Grellet*, Ulrich Baeck®, Dieter Birk®, Christian Boing’, Georg Crezelius®,
Alexander Linn®, Peter Fischer!?, Helmut RiiBmann!!, Dieter Medicus!'? and
Sabine Triiter'®.

The purpose of the research is reviewing and streamlining of the definition
of avoidance of the law (fraus legis), especially in relation to the simulation,

! Heinrich Honsell, Rémisches Recht (7th edn, Springer 2010).

Martina Benecke, Gesetzesumgehungim Zivilrecht: Lehre und praktischer Fallim allgemeinen und Internationalen

Privatrecht (Mohr Siebeck 2004).

Susanne Sieker, Umgehungsgeschdfte, typische Strukturen und Mechanismen ihrer Bekdmpfung (Mohr Siebeck

2001).

Heinrich Weber-Grellet, Steuern im modernen Verfassungsstaat, Funktionen, Prinzipien und Strukturen des

Steuerstaats und des Steuerrechts (Dr Otto Schmidt 2001).

Ulrich Baeck, ‘Das Scheingeschift, ein fehlerhaftes Rechtsgeschift’ (DPhil thesis, Universitit Wiirzburg 1988).

Dieter Birk, Steuerrecht (12th edn, C F Miiller Verlag 2009).

Christian Boing, Steuerlicher Gestaltungsmissbrauch in Europa (Dr Kova¢ 2006).

Georg Crezelius, ‘Scheingeschifte und Strohmannsgeschifte, insbesondere im Steuerrecht’ in Wolfgang

Baumann, Hans-Jiirgen von Dickhuth-Harrach, Wolfgang Marotzke (eds), Gesetz — Recht — Rechtsgeschifte

(Selliers European Law Publishers 2005).

Alexander Linn, Missbrauchvermeidungsnormern und Standortwahl (Deutscher Universitits 2007).

10 Peter Fischer, ‘Die Umgehung des Steuergesetzes — Zu den Bedindungen einer gewihrung der
Steuerrechtsordnung “aus eigener Kraft™ (1996) 13 Der Betrieb 644.

' Helmut RiiBmann, Biirgerliches Vermdgensrecht (Universitiit des Saarlandes 2006).

12 Dieter Medicus, Allgemeiner Teil des BGB (9th edn, C F Miiller Verlagsgruppe 2006).

13 Sabine Triiter, ‘Steuerlich motivierte Scheingeschifte, Ihre Behandlung in Zivilrecht’ (DPhil thesis, Rechtswis-

senschaftliche Fakultdt der Universitat Hamburg 1987).
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in order to develop a holistic view of how to understand this notion and its
classification, as well as presenting its own vision of an optimal methodological
basis for defining the civil concept of the avoidance of the law.

2. Avoidance of the Law in the German Law System.

In the German legal practice, the contracting parties can freely create legal
transactions, but must follow legal restrictions within a given framework of
the provisions of § 134 and § 138 BGB. The given autonomy (Privatautonomie)
enables very extensive substantive freedom when entering into contracts.
Limits are drawn where the individual transaction are in breach of the statutory
prohibition (§ 134 BGB with title “gesetzliches Verbot”) or morality (§ 138 BGB
with title “gute Sitten”; the analysis of last mentioned article of BGB is not
presentedinthisarticle). The provisionsof § 134 BGBand § 138 BGB are therefore
listed among so-called barriers to efficiency (Wirksamkeitshindernisse).

The German BGB in its Article 134 states: A legal transaction, which violates
a statutory prohibition, is null, unless something else is apparent from the law.
Article 134 BGB—in spite of a given discourse in its title “statutory prohibition” -
is not limited to prohibitive norms, defined in other articles of the same law,
or even in other laws, but it finds through the historical development of the
German civil code (Biirgerliches Gesetzbuch — BGB) its applicability also in the
case of avoidance of the law (Gesetzesumgehung). And therefore, also in the
case of so-called avoidance transaction (Umgehungsgeschdft) as a “means” of
avoidance of the law.

In finding a satisfactory definition of German definition of avoidance
of the law, it is necessary to explore the essence of its concept and purpose.
Gesetzesumgehung is the case when the participants through a series of selected
forms of the legal transaction circumvent (avoid, by-pass) legal or business
rules. Transaction is by its very nature truly desired. The participants really
want implementation of the transaction and therefore the transaction is not
considered as a simulation (sham transaction)!4. The issue of the distinction
between avoidance and sham transactions in the Roman and German legal
systems is addressed in the third section of the article.

A case of avoidance of the law is present if someone, by selecting a particular
form of transaction, wants to achieve an illicit success and by doing that, is
being careful not to come into conflict with a literal meaning of the norm,
which does not allow such a success. If the transaction does not violate a literal
interpretation of a statutory prohibition, but it is so constituted that achieves
success, which is contrary to the purpose of legal norm, in this case we are
talking about the avoidance transaction (Umgehungsgeschdft). Avoidance of the

Www.pravoua.com.ua

4 Werner Flume, Allgemeiner Teil des biirgerlichen Rechts: das Rechtsgeschdift, vol 2 (4th edn, Springer 1992) 408.
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law is therefore defined as a conduct that is not directed against the strict sense
of the law, but violates its meaning. German legal theory!® gives to avoidance
transactions the names “disguised transactions” (verkleidete Geschdfte), “veiled
(hidden) transactions” (verschleierte Geschdfte) and “hidden paths of life”
(Schleichwege des Lebens).

With § 134 BGB the legislature wanted to decide on the controversial issue
whether a certain transaction, which was concluded contrary to the statutory
prohibition, is null (nichtig), even if a prohibitive norm does not determine
nullity as its sanction'®. Thus the provision of § 134 BGB presupposes a
statutory prohibition, without determing which laws are prohibitive norms.
Moreover, such a prohibition may be contained especially in so-called non-civil
laws. In that case, it is the task of civil law to decide on the civil consequences of
violation. § 134 BGB fulfils this task as a general (empty) norm (Blankettnorm)
for any legal prohibitions, related to an individual legal transaction”.
Article 134 BGB is a gate (a border) to private autonomy. In this context the
discretion right, how to perform a transaction, is not made available to the
parties!”. Decision-making in the context of the principle of autonomy cannot
be performed limitless, but within the limits, written in the law!8. Article 134
BGB applies to all types of transactions, unilateral transactions, contracts and
decisions, but has meaning mainly for contracts'®.

When replying the question of the origin and meaning of avoidance of the
law in the German civil law, it is first necessary to explaine origin of in the
Roman law found definitions of fraus legis. At the beginning, the application
of the laws in early Roman period was followed in terms of strict formalism.
The laws were exclusively interpreted literally (i.e. by the letter of the law) and
any link with the spirit and purpose was excluded?’. The avoidance transactions
then achieved their peak. However, already in the late republican and later
imperial periods the comprehension of the Roman legal science changed from
purely literal interpretation to the interpretation of the meaning of legal
norms?!. Thus, agere in fraudem legis (i.e. avoidance of the law) became equal
with agere contra legem (i.e. violation of the law) only in the classical Roman

15 Sieker (n 3) 104; Benecke (n 2) 134; Rudolf von Jhering, Geist des rdmischen Rechts auf den verschiedenen
Stufen siner Entwicklung, Teil 3, Bd 1 (Breitkopf und Hértel 1865) 247.

16 Fridrich Carl von Savigny, System des heutigen Rémischen Rechts (Veit 1840) 210.

* The application of § 134 BGB is connected with three questions: Whether there is a statutory prohibition?
Is this broken? And what are the consequences? (Burkhard Boemke and Bernhard Ulrici, BGB Allgemeiner Teil
(Springer 2009) 184).

17 Helmut Heinrichs, ‘Willenserkldrung’ in Peter Bassenge and others (eds), Palandt, Biirgerliches Gesetzbuch,
vol 7 (60th edn, C H Beck 2001) 111.

12 Karl Larenz and Manfred Wolf, Allgemeiner Teil des Biirgerlichen Rechts (9th edn, C H Beck 2004) 723.

Ibid.

20 Gustav Romer, Gesetzesumgehung im deutschen Internationalen Privatrecht (Walter de Gruyter 1955) 10;
Christian Armbriister, ‘§ 134 Gesetzliches Verbot’ in Franz Jiirgen Sécker (ed), Miinchener Kommentar zum
Biirgerlichen Gesetzbuch (5th edn, C H Beck 2006) 1572.

2l Benecke (n 2) 11; Béing (n 7) 30.
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period, but not in its general meaning. The existence of avoidance of the law
was identified when the transaction did not violate the letter of the law, but
the spirit of the law and (in addition to this) the avoidance itself was intended
(i.e. planned). General equalization of violations of the law and avoidance
of the law succeeded through the Theodosian Code (Codex Theodosianus)
in the year 439, which banned the implementation of all transactions that
violate the legal prohibition??. The Eastern Roman codification of Corpus Iuris
Civilis contained two references in the Digest (definitions of Ulpian D. 1, 3,
30 and Paul D. 1, 3, 29), while the further definition was added later in Codex
(C.1,14,5) %.

Given definitions are bounded to the view when the interpretation of the
law is strictly bound to the literal structure of some norm?*. Therefore, if
the transaction does not violate the literal meaning of the law, but its spirit
and purpose, then there is an example of agere in fraudem legis present?. In
doing so, the participants in the transaction benefit from the lack of verbal
expression of the legislature and therefore the letter of the law is not being
violated, although in fact they try to achieve what the legislature has wanted to
prohibit. Thus, there is an avoidance transaction in the case if the participants
have achieved success from (by the law) prohibited transaction with use of
other legal forms, which is not explicitly prohibited.

3. Difference to a Sham Transaction (Simulation).

The literature gives the position that the avoidance transaction is certainly
not simulated transaction. Like the fiduciary transaction (Treuhandgeschdft
or Fiduziargeschdift) and straw transaction (Strohmanngeschdft) is also the
avoidance transaction truly desired, as this is the only way to reach the intended
consequences®®. In any case, the participants are not bound, in order to achieve
their goals, to choose the shortest and the least complicated path. However,
even when choosing (and practicing) a time consuming and of many steps
created legal structure, the validity of this transaction cannot be denied, unless

22 Franz Dorn, ‘§§ 134-137 Nichtichkeit I’ in Mathias Schmoeckel and others (eds), Historisch-kritischer

Kommentar zum BGB, Allgemeiner Teil und §§ 1-240 (Mohr Siebeck 2003) 663; Wolfgang Engert,

‘Umgehungsgeschifte im Grundstiickverkehrsrecht’ (DPhil thesis, Hohe Rechtswissenschaftliche Fakultdt der

Universitit zu Kéln 1966) 675-6; Reinhard Zimmermann, The Law of Obligations Roman Foundations of the

Civilian Tradition (Oxford University Press 1996) 702.

Boing (n 7) 29, 30; Heinrich Honsell and Theo Mayer-Maly and Walter Selb, Romisches Recht — Enzyklopcidie

der Rechts- und Staatswissenschaft, Abteilung Rechtswissenschaft (4th edn, Springer-Verlag, 1987) 118;

Honsell (n 1) 11-2; Medicus (n 12) 257; Zimmerman (n 22) 702; RiiBmann (n 11) 223; Flume (n 14) 350;

Romer (n 20) 10; Klaus Schurig, ‘Die Gesetzesumgehung im Privatrecht’ in Andreas Heldrich and Hans

Jirgen Sonnenberg (eds), Festschrift fiir Murad Ferid zum 80 Geburtstag am 11 April 1988 (Verlag fiir

Standesamtswesen 1988) 377.

24 Medicus (n 12) 257.

2> Honsell and Mayer-Maly and Selb (n 23) 118.

26 Triiter (n 13) 74; Ernst A Kramer, ‘§ 117 Scheingeschift’ in Franz Jiirgen Sicker (ed), Miinchener Kommentar
zum Biirgerlichen Gesetzbuch (5th edn, C H Beck 2006) 1319; Rémer (n 8) 22-3.
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there is a breach of the statutory provisions?’. The assumption of identifying
the existence of the avoidance transaction is that this complicated transaction
was actually implemented. However, if opposite to that the parties use some
written, but unusual form of the contract, while parallel outside the written
contract they agree something different, it is a case of a sham transaction
(Scheingeschdft) and behind it masked transaction (verdecktes Geschiift).
In this case, the agreement on the actual (i.e. intended) conduct is concealed
behind the written contract (§ 117/2 BGB)?8.

The difference between the avoidance and sham transactions is that: in the
first case the participants want to — under any conditions (i.e. against the spirit
of the law) — achieve the purpose which is prohibited by the law, while in the
case of simulation they don’t want the realization of the transaction®. In the
case of avoidance transaction they conclude (instead of forbidden one) such a
contract, which is based on a different legal route, which would lead as close as
possible to the contractual form that the law approves®®. On the contrary, the
case of a sham transaction is presented when the parties agree about from the
law derogated conduct or its consequences’’.

Avoidance of the law is present only if there is a case of misguided purpose
of the legislation, which happens in two cases. The first is a situation when the
participants, by choosing an unconventional way of the conduct of a particular
transaction, do not meet legal consequences, which should be provided by the
norm if it has not been targeted by the avoidance transaction. The second
situation is a case when the participants achieve legal consequences which
should not be achieved. In the first case, the German authors are using a term
Tatbestandsvermeidung for describing a way of the avoidance conduct, while in
the second case a term Tatbestandserschleichung®. Also, the (German)literature
and the Court practice occasionally differentiate between “prohibition of the
intention” (Zweckverbot), “target prohibition” (Zielverbot) and “prohibition
of the path” (Wegverbot)®.

4. Avoidance of the Law in Legal Practice.

By defining the avoidance of the law (and its difference from simulation),
itis easier to understand the practical cases (from areas of labour, administrative
and tax law) which are presented below.

27 Triiter (n 13) 74.

28 Tbid 74-5.

29 Arzu Oguz, ‘Probleme der Simulation in rechtshistorischer und rechtsvergleichender Sicht” (DPhil thesis, Hohe
Juristische Fakultdt der Ludwig-Maximilians-Universitdt Miinchen 1996) 107.

30 Tbid 106.

31 Triiter (n 13) 77.

3 Eckart Ratschow, ‘Missbrauch von rechtlichen Gestaltungsmoglichkeiten’ in Franz Klein and others (eds),
Abgabenordnung Kommentar (10th edn, C H Beck 2009) 275; Weber-Grellet (n 4) 222; Fischer (n 10) 33-4.

33 Benecke (n 2) 96-7; Schurig (n 23) 380, 400.
IIPABO
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4.1. Avoidance of the Law by Concluding Chain Employment Contracts.

The German legal literature gives an interesting example in the field of labour
law: If the employer concludes with the same worker through a series of years
without good reason always new employment contracts for a limited period
(Kettenarbeitsvertrdige; chain employment contracts) in order to avoid the labour
law provisions, it is certainly a case of avoidance of the law. Its disclosure by
competent authority (labour inspection or the court) leads to the implementation
of full protection under labour law*%. However, if on the contrary the employer
verbally promised (guaranteed) to this employee unlimited job, then a written
contract of employment is considered to be a simulation. In this case the
protection provisions for the employee refers to the concealed agreement (§ 117/2
BGB). However, in both the cases the disclosure and sanctioning of avoidance of
the law (first case) and simulation (second case) lead to the same effect and that
is compulsory use of protective labour legislation.

4.2. Avoidance of the Law by Agreeing on the Distribution of Earnings in
Order to Escape Creditors.

Example of the avoidance transaction which covers not only the scope of
labour but also tax law, is when the employer and employee agree that the salary
will be paid within the amount which is considered as guaranteed income and
protected with social regulations against intervention (seizure) of creditors on
the received income, while the above amount of the salary will be transferred to
the third party, which is his wife. Flume? considered this case as a “school case”
of the avoidance transaction, which is based on the judgment of Reichsgericht
(RG 81, 41). The Court recognized transaction as seriously intended (i.e.
avoidance) transaction (to escape creditors) and not as sham transaction. The
tax law provisions do not treat earned salary as two separate amounts but
consider the salary, which was transferred to the third party, as a constitute part
of original tax base, from which income tax is to be levied. Flume also indicated
that this case constitutes a case where legal provisions on the taxation of gifts
could be implemented®. In this case of “a contract on the transfer of wages”
(Lohnschiebungsvertrag), Flume even interpreted that the income tax law was
not only avoided, but that the transactions was intended to conceal a part of tax
base and therefore it could be presented as a case of tax evasion®’.

Germany later introduced the provision on shared liability (of a third party

g and debtor to the creditor) which in such cases enabled the seizure request
§ towards a third party (§ 850h ZPO — Zivilprocessordnung).

g

& 3 Triiter (n 13) 74-5; Schurig (n 23) 381.

2 3 Flume (n 14) 408.

£l % Ibid.

£l %7 Ibid 409.
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4.3. Avoidance of the Law in the Field of Tax Law.

A particularly interesting case (from the German literature) is connected
with theoretical debate about tax avoidance on capital gains. Anyone who sells
a certain thing from his/her assets (e.g. property) must pay a capital gain tax
on the difference between its book value and the sale price. The participants
sometimes try to prevent levying of the tax in the way that, instead of signing
a sales contract, they sign a long-term lease contract with additional clause of
lessee’s pre-emptive right to buy the property. Other case is establishing of a
company, in which one shareholder invests his money (to gain a share) while
the other shareholder files his immovable property in the company. Later, as
both shareholders in the process of closing the company decide to divide the
property, the first person retains immovable property, while the second one
keeps money?s.

As an illustrative example of the avoidance transaction, which interferes in
different areas of law, is also a contract for the purchase of limited company
(GmbH-Mantel). From the point of view of tax law, it represents an attempt to
use so-called tax losses from the past company’s activities, which is then used
by the purchaser of that “shell” to cover his “active” profits®®. The German
judiciary named this transaction “coat-purchase” (Mantelkauf) and declared
it as improper use of provisions regarding the establishment of companies.
Thus, the Courts had equated “coat-purchase” with the establishment of new
companies, while not recognizing the deduction of previous accumulated tax
losses from (new) operating profits (by reference to § 42 AO)*°. With the
change of jurisprudence in 1987, BGH (Bundesgesetzhof) specified that the
fact that civil law recognises Mantelkauf as avoidance transaction does not
allow an immediate decision on the application of § 6 StAnpG (the precursor
to § 42 AO). In accordance with the changed judicial practice, it was for
the purchaser only required to prove a legal identity (the old one) for
deduction of tax losses from new profits, which led to the extensive use of
Mantelkauf transactions. The German legislature reacted with (for the first
time regulated) limitation of application of tax losses in so-called Mantelkauf
transactions (§ 8/4 KStG).

4.4. Avoidance of the Law in the Field of Administrative Law

To understand the avoidance transaction, there is also one instructive
theoretical case from the field of administrative law: Owner of the restaurant
(person A) lost, due to drunkenness, his license for restaurant business. Because
he didn’t want to give up his business, he sold his restaurant to his friend

38 Flume (n 14).
3 Triiter (n 13) 73.
40 Tbid 78.
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(person B), who initially had no interest in dealing with the restaurant business.
Therefore, they agreed that B would obtain the license for restaurant business,
while A would stay active in restaurant as its manager. The question was given
whether such an arrangement is valid. Basically the provision of the German
restaurant law (§ 15 Gaststdttengesetz, in connection with § 4/1 and § 2/1)
states that A cannot run the restaurant without compulsory license. Moreover,
this legal prohibition has been avoided when A (in agreement with B) came in
a situation, where he was able to keep a restaurant business. Therefore is the
agreement, that A is going to conduct his restaurant business as an employed
manager, null in accordance with the (above mentioned) statutory provisions
of conducting a restaurant business and the general provision of § 134 BGB.
Out of that, the question arises, whether the restaurant sales transaction is also
included in the nullity of the agreement. That would be the case when the sales
agreement and the agreement of conducting the restaurant business represent
a single (unitary) transaction and if it is assumed that A and B would not have
entered into the purchase contract without previously concluding agreement
about restaurant management. In this case, the purchase agreement and the
agreement on the management do not represent separate (independent)
transactions, as A and B signed a restaurant sales contract, knowing that this
agreement will be followed by an additional agreement. In accordance with
the will of the parties (within the meaning of § 139 BGB, which represents a
provision of partial nullity) there is only one transaction. The sales contract,
which is not covered by § 134 BGB, would not have been concluded if the parties
were aware of the nullity of (through the provision of § 134 BGB covered)
part of the overall transaction (i.e. agreement on management of restaurant
business). Thus, person A merely wanted to perform the avoidance transaction,
while B had no personal interest in restaurant business. Consequently, both
parts of the unitary transaction are null*l.

5. Types of Performance of Avoidance of the Law.

Customers often do not apply by the law available legal form to actualise
their business. The reason is that the legislation, regarding the use of typical
legal forms, contains rules, which are for the parties infeasible or (merely)
annoying. A further reason for the use of unusual types of transactions may be
prohibitive norms, which prohibit certain forms of legal transactions or (just)
achieving certain legal effects, which are given by the law when using certain
legal forms. With the use of unusual types of transactions, however, parties are
eager to avoid those legal barriers*2.

41 RiiBmann (n 11) 224; Reinhard Bork, Allgemeiner Teil des biirgerlichen Gesetzbuchs (2nd edn, Mohr Siebeck
2006) 304.
42 Baeck (n 5) 92-3.
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The judge in the German legal system is not bound by the indications (type)
of the transaction, selected by the contractors. Contrary to legal systems where
the use of certain wording is closely connected with the occurrence of certain
legal consequences, in German legal system the judge is given a free arbitrary
choice, based on a comprehensive assessment (Gesamtbetrachtung), to be able
to recognise a certain transaction as some other type of transaction. Based on
this allocation to another type of transaction, the judge uses regulations, which
are relevant for that (newly found) type of transaction®’.

Number of forms of the avoidance transaction, which are particularly
perceived in the areas of tax, inheritance, labour and corporate law, gives out
repeated variants of design strategies of avoidance of the law. Thus, there are
four typical strategies of avoidance conduct**:

a) this is a case when the contract is wrongly classified by signing parties.
It is a way of putting (marking) of a certain legal transaction in the dress of
another legal transaction. One of the characteristic forms of the avoidance
transaction is reflected in the fact that the parties agree to hide true legal basis
through falsely classified form of the contract. In the German language, it is
marked as Verschleierung der causa.

b) another form of avoidance strategy, where legal consequences are bound
to achieve certain numerical limits, refers to the breakdown of the single
transaction into several partial transactions just to achieve that those limits
are not exceeded. A result is this strategy is to avoid a use of legal norm which
effect depends on the achievement of certain numerical limits. In the literature,
this form of the avoidance strategy is characterised as a “breakdown of a single
legal transaction” (Aufspaltung eines einheitlichen Rechtsgeschiifts).

c) an additional form of avoidance transaction is a regular combination
of multiple transactions, which are, as part of a common concept, arranged
sequentially so that the effects of first contract are later partially or completely
reversed through the next transaction or transactions. Thus, the common
viewpoint of that comprehensive transaction is that it is without any intention
to change anything in relation to the starting position. Thus, in the intention
to achieve favourable legal consequence or prevent a certain negative legal
consequence, the participants first complete actual legal status, which is
in compliance with abstract legal norm, and then, by carrying out (fully
or partially) opposite transactions, reimburse it to the starting point. This
strategy of avoidance transaction is referred to as an example of “conflicting
transactions” (gegenldufige Gestaltung).

9TT-661 « TN « 810T « UHIVAMA OdVdIL
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d) in order to avoid the certain legal norms, which are based on the
performance or the characteristics of the persons or their legal status, a certain
additional person (whether a natural or legal person) is included in transaction.
And the activity of this included person is guided by the man in the background
(Hintermann). In the literature it is a case of “the inclusion of other person”
(Zwischenschaltung einer Person).

6. Legal Effects of the Avoidance Transaction under the German Law.

In its definition, § 134 BGB presents objection of the legal order against the
principle of (unlimited) freedom of choice. It corresponds to the consideration
that the law cannot (only) prohibit a certain conduct and — on the other
hand — let a business transaction (i.e. an agreement to execute such a conduct)
to remain valid. This is, for example, a case that the legal order that imposes
sanction for a murder (according to the German Criminal Code, written in
§ 211 StGB) cannot let with impunity a legal transaction which binds someone
to the implementation of a murder®.

According to § 134 BGB, a legal transaction which violates a statutory
prohibition is null, unless the specific legal provision determines something
else. The reason for an annulment (nullity) is an exception from the amenities
of (general) freedom of contract. Therefore this provision should not to be
understood in a way that every transaction, that violates the law, leads to the
nullity. Firstly, it is necessary to check whether a case of violating of § 134 BGB
even exists. If this is confirmed, then the question arises whether the objective
(goal) and purpose of the forbidden norm require nullity of the transaction. That
this is not always the case, indicates the second half of the sentence of § 134 BGB*.

Article 134 BGB is generally empty norm (i.e. with no content), as it
commands that a prohibited transaction is only then null if something else
is not defined by the prohibitive norm. Whether a certain legal transaction
is valid or null is not decided by § 134 BGB, but from the side of the specific
prohibitive norm. Thus, § 134 BGB limits itself only on mandatory legal norms
which result in annulment of the transaction. But on the other hand, § 134
BGB does not specify how to identify (recognize) them. Therefore, this is
submitted with a goal to find the meaning and purpose of injunctive norms®*’.
The provision of § 134 BGB connects the exclusion of nullity of a certain legal
transaction with reservation that some other sanction can be determined or
it can even remain without sanction. However, this does not mean that § 134
BGB imposes (commands) civil penalties, as in this case, when being bound

4 RiiBmann (n 11) 218.

46 Kurt Schellhammer, Schuldrecht nach Anspruchsgrundlagen — samt BGB Allgemeiner Teil (7th edn, C F Miiller
Verlagsgruppe 2008) 1068; Riilmann (n 11) 218.

47 Schellhammer (n 46) 1070.
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to the specific provisions, the use of § 134 BGB does not even occur. On the
contrary, the use of definition “something else” (second part of the definition
of § 134 BGB) defines that the exemption of nullity follows out of the meaning
and purpose of each prohibitive norm*%. According to Kramer it is possible to
concretise the provision of § 134 BGB in accordance with reference to other
legislative frameworks in following definition: ‘A legal transaction which
violates a statutory prohibition is null, unless the object (goal) and purpose of
injunctive norms mean that the prohibited transaction should remain valid or
be null only limited™®.

A transaction is not already null, if the critics of its mode arrives from the
law, but only when the law wants to prevent the legal consequences of this
transaction. The protection purpose of prohibitive norm must be done by
its interpretation. In this process, it is also important to observe whether the
statutory prohibition only refers to one or both the parties. In the first case,
a transaction commonly remains in force, while in the second case becomes
null. Nevertheless, this is only a rough division. Even in the event of a legal
unilateral prohibition of conducting transaction, its nullity can be applied
if the statutory prohibition provides protection to another business partner,
which can only be achieved through the nullity of the legal transaction. Even
the threat of punishment or other means to ensure the order is only additional
mark for achieving nullity of the transaction®.

Furthermore, result of nullity includes (also) the avoidance transactions
which want to achieve a deformed success out of certain prohibitive norms
in the way that transaction are not directly covered by prohibitive norms.
Here is required special vigilance because they have no mistakes, if being
observed merely isolated. Only when we take into account the interpretation
of the prohibitive norms, which in general seek to prevent the success of the
transaction, the use of § 134 BGB is allowed®!. The norm also must contain a
prohibition, which is transmitted through its interpretation. It is necessary that
the law seeks to prohibit certain conduct and therefore to prevent it. In other
words, it is a question whether the transaction is in accordance with the spirit
(sense) and purpose of the legal norm>2.

Although in case if the prohibition of a legal transaction is not explicit
legally normed, nevertheless it may lead to nullity of such an avoidance
transaction when the parties want to avoid the object (goal) and purpose of

48 Armbriister (n 20) 1567-8.

49 Rainer Kramer, ‘Der VerstoB gegen ein gesetzliches Verbot und die Nichtichkeit von Rechtsgeschiften (§ 134
BGB)’ (DPhil thesis, Rechts- und Wissenschaftliche Fakultdt der Johannes Gutenberg-Universitit Mainz
1976) 117.

50 Schellhammer (n 46) 1070-1.

>l Bernd Riithers and Astrid Stadler, Allgemeiner Teil des BGB (15th edn, C H Beck 2007) 405.

%2 Burkhard Boemke and Bernhard Ulrici, BGB Allgemeiner Teil (Springer 2009) 184-5.
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the prohibitive norm by using some other chosen legal form. This is a case
when a norm prohibits not only the transaction through a specific form, but
wants to prevent a legal or economic success of this transaction®®. Therefore,
a transaction that does not directly violate the text of the prohibitive law may
also be a null. The assumption is that the law completely prohibits the desired
success of transaction’®. If, by contrast, the law refers only to the specific way
of conducting transaction (that is solely the use of certain means to achieve
otherwise permitted success), then it is not a case of the avoidance of the law,
but a case of allowed use of contract freedom with designing the transaction in
a way which is not covered with the text of the law>>.

On the other hand, the German theorists and German court practice show
that there is no longer any place for specific teachings of avoidance of the law
(Gesetzesumgehung). Since the new methods of studying the rules put in the
foreground the internal significance and economic purpose of the norm, the
independent doctrine of a busy business may be omitted. By acknowledging
the teleological interpretation and the admissibility of the judicial design of
law (Rechtsfortbildung), the need for a self-contained doctrine of the avoidance
was abandoned.

However, the legal concept of the avoidance of the law is widely used today,
at least as an argument. German Federal Court of Justice (Bundesgerichtshof —
BGH) in its practice did not explicitly abandon the theory of avoidance of
the law as an independent legal institute, but does not consider it as a stand-
alone reason for nullification. The legislative practice therefore confirms
the conclusion that the German legislator gives to the concept of avoidance
of the law (Gesetzesumgehung) significantly more importance than German
legal theorists do. This is particularly evident in a wide range of special anti-
avoidance measures in individual areas of German law".

7. Conclusions.

The aim of the article is to raise awareness of the existence of a problem of
circumvention of the law against which the responsible state authorities (state
administration, inspections and police) and the judiciary (prosecutors and
judges) are obliged to act in the event of violations of individual legal areas.
It often happens that the competent institutions refer to a flat interpretation
that they have not acted because there is no any explicitly prescribed measure
or sanction in the law. It has to be stressed that there is no need to follow a

53 RiiBmann (n 11) 224.

54 Dorn (n 22) 674-5.

 Ibid 675.

* Examples of anti-avoidance rules in German legal system are: § 42 AO; § 7 AGBG, § 5/1 HausTWG, § 18(2)
VerbrKrG, § 75d HGB, § 8 FernUSG, § 5/1 and § 22/2(2) GiiKG, § 4/2(2,3) SubvG, § 6 PBefG; § 38/1(11) GWB,
§ 306a BGB, § 312k/1 BGB and § 475/1(2) BGB.
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strict formalism and to interpret the law literally (i.e. only by the letter of the
law) but to follow the basic content of individual law and the intention of
the legislature when writing this exact law. Although the legislator may have
expressed itself linguistic incompletely when writing an individual law, that
does not mean that there is a green light for contracting parties to exploit that
defective expression of the legislator and to avoid the ban that the legislator
wanted to impose. And awareness of this problem is already part of its solution.

Defining the problem of the avoidance transaction is not a peripheral area
of the civil (and tax) law, but its very heart, which is reflected in distorting the
essence of the transaction (i.e. the errors of the will) and abuse of the principle
of party autonomy with a goal to circumvent (avoid) the mandatory legal
norms. In practice, an increasing number of cases in which persons, crossing
(otherwise blurred) boundaries of lawful conduct, are using the (modified and
misleading shapes of) transactions in order to achieve the economic benefits
for one or both the parties in the transaction and on the other hand deceiving
(and causing harm) to the counterparty or a third party.

Although the German theorists and (in most cases) German courts show that
there is no longer any place for independent teleological teachings of avoidance
of the law (Gesetzesumgehung), which is based on new methods of studying the
rules which put in the foreground the internal significance and economic purpose
of an individual norm, but nevertherless it is persistently being used in German
legislator’s attempt to fight agressive ways of avoidance of the law. Avoidance of
the law (Gesetzesumgehung) plays in the modern German legal system plays an
important role in the fight against the deliberate circumvention (avoidance) of
implementation of law (practically) in all legal areas.
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Mapxko PaBien

YXWJIEHHA BIJI BUKOHAHHA 3AKOHY
B TEOPII I [TPAKTHULII [TPABA HIMEYYMHU

AHOTAIIIA. 3a OCTaHHI [1BA IECATUIITTS 3aKOHOMABIIMU EBPOIENCHKUX KpaiH (0co6u-
Bo Himeuunnu) BusiBieHa npobiieMa yXUICHHS Biff BUKOHAHHS 3aKOHOJABCTBA. 3 OIVISI-
my Ha 1e 6yno posmupeHo cepy mii 3aKOHIB, CIPSIMOBAHUX HA HEOINYIIEHHS TaKOTO
YXIJICHHS, Y 6araThOX TaJIy3sX IIpaBa, 30KpeMa TPYILOBOT0, CIIafIKOBOTO, TOCIIONAPCHKOTO,
AQHTHMOHOIIOIBHOTO, II0JATKOBOT'0, KOPIIOPATUBHOTO Ta 6aHKIBCHKOTr0. ONHAK OKPECIeHy
npobiemMy Tak i He BupiteHo y 6ubiocti kpain ITiBgennoi Ta Cxigaoi €8pomnu, a 0TKe,
3a3HaUeHe MUTAHHS € AKTYaJIbHUM 1 IIOTPe6YE MOAANIBIIIOTO JOCITIIKEHHSI.

Tak, MO)XHa HaBeCTH CHUTYyaIlilo, 3a SIKOi KOHKpeTHa MOBeJiHKa CTOPiH ITeBHOI yrogu
PO3IISIAETHCS SIK [IPaBOMIpHA (3aKOHHA), 1 IIPH I[bOMY MAa€ MiCIle He3aKoHHe (Heob-
IPYHTOBaHe, HEHAJIEKHE) YHUKHEHHs (TOOTO YXUJICHHS) Bifi BAKOHAHHS [IOJO)KEHb 3a-
KOHOJIaBCTBA Y BKa3aHUX TaJy3sX. Sk Hac/lIimok, 60poTs6a 3 MPOTUIIPABHOIO IIPAKTUKOIO
He 3[IMCHIOEThCS 13 BUKOPUCTAHHSM IIOJO)KeHb KpuMiHaIbHOrO KomeKkcy (OCKiIbKU
B TAKOMY BHIIAIKy HE FeThCSI IPO HE3aKOHHI JIii), @ BEIEThCS 13 BUKOPUCTAHHSIM I10JI0-
JKeHb, CIPSIMOBAHUX Ha 60pOTHOY 3 YXUICHHSIM Bil BUKOHAHHS 3aKOHY (31 3JI0BXKHBaH-
HSIM 3aKOHOM), sIKi 3[aTHi 3aIO6IrTH IPaBOBUM HACJTiIKaM TaK 3BaHUX yIaBaHUX yTOJ
(Umgehungsgeschdfte).

YXuJIeHH BiJf BUKOHAHHSI 3aKOHY (3JI0BKUBAHHS 3aKOHOM) (fraus legis) BU3HATa€THCS
SIK TTOBEJIiHKa, He CIIPSIMOBAaHA IPOTU (POPMATIBHOTO 3MICTy 3aKOHY (6yKBHU 3aKOHY), aJie
Hopy1rye moro aMict. Fraus legis cToCyeTbcst yrof, 3IifiCHEHUX peajbHO, aje y CHocib,
IO CYNePednTh OyXy 3aKOHY. Y IMpaKTHIYHOMY BUMIpi 3pOCTa€ KiIBKICTh CIIPaB, Y SKUX
Cy6’€KTH, IEPEXOASIN MeXi (PO3MHUTI) IIPaBOMIPHOI IOBEIIHKY, BAAIOTHCS O BUKOPHC-
TaHHS yrof (110 MaroTh 3MiHeHI GOPMH 1 € TAKMMH, SIKi BBOISATH B OMaHY) 3aiJIsT TOCSIT-
HEeHHsI €KOHOMIYHOI BUTOIY JUISL OfHi€l Y1 060X CTOPIiH TaKOi yropu, siki CIpHYUHSIOTh
LIIKOJY IHIIIII CTOPOHI a60 TpeTiit 0co6i. He MokHa HemooIiHIOBaTH 3HAYCHHS IPO0IeMu
YXIJICHHS Bifi BUKOHAHHS 3aKOHY (a TakoX (pikTMBHUX yrox) y nusiibHOMY (i momaTko-
BOMY) IIpaBi, 1110 € OHUM i3 OCHOBHMX IIUTaHb IIPaBa Ta IPOSBISIEThCS Y PYHHYBaHHI
cyTi yrogu (HaIpuKJIaz, IOMUJIKY B 3aII0BITI) I HECAHKIIIOHOBAaHOMY ITOPYILIEHHI TPUH-
L[UITy aBTOHOMII CTOPiH Ta 060B’I3KOBUX IIPABOBUX HOPM.
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Mera cTaTTi — IpoOaHANi3yBaTU Ta CHCTEMAaTU3yBaTH BU3HAYCHHS IOHATTS YXUJICH-
HSI Bifi BUKOHAHHSI 3aKOHY (fraus legis), 0cOOIMBO 111010 BUMAAKIB (DIKTUBHUX /i, 3a11JIsI
PO3pO6IIeHHST IIUTICHOTO YSBJICHHS IIPO Te, SIK PO3YMITH i KIacu(iKyBaTH Iie MOHSITTSL.
IIponioHy€eTbCA TaKOK aBTOPCHKHUH IOIJISAM Ha ONTHMaJIbHI METOHOJIOTIUHI OCHOBU MIJIs
BHU3HA4YeHHS IUBIIbHO-TIPAaBOBOI KOHIIENIIi YXUIeHHs Bill BAKOHAHHSA 3aKOHY. 33 TaKOIO
TEOPEeTUYHOIO TOYKOIO BIITTIKY — IOIAJIbIINI IPAKTUYHUI PO3IJIA] BUMANKIB yXUIEHHS
BiJI BUKOHAHHS 3aKOHY B PI3HUX TaJly3sX IIpaBa.

ABTOp IparHe MIIBUINUTH PiBeHb MOIH(OPMOBAHOCTI PO ICHYBaHHS MPOOIEeMH
yXUJIeHHS Bl BUKOHAHHS 3aKOHY, IIOJO0 SKOi BIIIOBINaJbHI OpraHu Jep>KaBHOI Bila-
oy (meprkaBHA agMiHicTpalis, yIpaBJIiHHS, IOJILis) Ta CYZOBI opraHu (IIpoKypartypa
i cyn) 3060B’s13aHI BYKMBATH 3aXOMIB y Pasi HASIBHOCTI MOPYIIIEHb B OKPEMUX [IPABOBUX
cdepax. JJocTaTHBO 9aCTO KOMIIETEHTHI OPraHM BAAIOTHCS IO ITOBEPXHEBOTO TIyMa-
YeHHs | He BUYMHSIOTH XKOMHUX [Iilf, TOMY IO HIGUTO 3aKOHOM 9ITKO He IependadeHo
BIIIIOBITHOTO 3aX0My YU CaHKIIii. BapTo Haromocutu, 1o HeMae MOTpe6U y CyBOpOMY
dopmaniami it 6YKBAIBHOMY TIyMadeHHI MTOJOKEHD 3aKOHY (TOOTO TibKM 32 GYKBOIO
3aKOHY), HATOMICTb Tpeba BPaXOBYBAaTH OCHOBHUI 3MICT KOHKPETHOTO 3aKOHY i HaMip
3aKOHOJABIISL, 3TIAHO 3 SIKUM TaKUU 3aKOH OyJI0 HamucaHO. XOdYa iCHY€ IMOBIPHICTB
HEYITKOrO 3 JIHTBICTUYHOI TOYKHU 30py (POPMYJIIOBaHHS IIE€BHOTO 3aKOHY 3aKOHOJAB-
I[eM, CTOPOHH YTOIX He MAIOTh CHPUIMATH Iie SIK “3eJIeHe CBITIO” AJIsl BUKOPUCTAHHS
HeJOJIiKiB (POPMYTIOBAHHS 3aKOHY 3 METOIO YHUKHEHHS Tiei 3a60poHH, SIKYy 3aKOHO/IA-
BeIlb MaB HaMip HUM YIIPOBAaIHUTH. YCBiIOMIIEHHS 3a3HaUeHOI IIPOOIeMN — yrKe JaCTHHA
ii po3B’sI3aHHSL.

Fraus legis — 1je TIOHATTSI PUMCBKOTO IIPaBa, 110 (OPMYBAIOCS HPOTATOM CTOJITh.
Y qacu parHboro CepenHbOBIUYS KOHIIENIIS YXUICHHS Bl BAKOHAHHS 3aKOHY BTpaTHIIa
axTyasnpHicTb. Tinbku B octanHi 100-150 pokiB fraus legis 3HOBY BIIPOBA/I)KEHO CIIOYATKY
B IUBITBHO-TIPAaBOBUX KOG (IKAIIISIX, a 3TOIOM — B OKPEMUX rajyssx mnpasa. Lle cBimaurs
PO Te, IO iICTOPIst PyXAEThCS MO KOJY, 1 IEBHI MUTAHHS CBOTO 9acy Bxe OyJI0 BUPIIIIEHO.

ONTUMaJIBHOIO METOOJIOTIYHOIO OCHOBOIO JIJIsI BUSHAUCHHS ITOHATTS “YXUJICHHS Bil
BUKOHAHHs 3aKOHY Oyje BiIIOBigHA iHTerpaTHBHA IIPaBOBA MOJENb, SIKA IPYHTY€EThCS
Ha 3aXUCTi IIPaB Ta iHTepeciB Jep>KaBH (3aKOHOMNABIIS), Y BUMA[KaX, KOJIX CTOPOHHU YTONU
IEeMOHCTPYIOT IHIIIMIT CIIOCI6 [Iif 3aJIeKHO Bif 06CTaBUH (IIJ0 0COGINBO XapaKTEePHO IS
rajryseii [OIaTKOBOTrO, TPYJAOBOIO I aHTUMOHOIIOJILHOIO IIpaBa). “YXMJIeHHS Bifl BHKO-
HAHHSI 3aKOHY  SIK IIOHSTTS [IUBIJIBHOTO IIPaBa O3HAYAE, 1110 CTOPOHU YIOIH IOPYIIYIOTh
IyX MaTepiaabHOTO Ta IMPOIeCyaJbHOTO IIPaBa, X04a IPHU IbOMY MOXKe 3[aBaTucs (Ipu-
Ha¥IMHI CTOPOHU YTONH 1€ CTBEPIKYIOTH), II0 3aKOH He OyB IMOPYIIEHUH i3 TOUYKA 30py
O6yKBH 3aKOHY. [IoLiTPHO BpaXOBYBaTH MaTepiajbHi Ta IPOLeCyaabHi aCIIeKTU OKPEMOTO
3aKOHY IIPM BU3HAYCHHI, Y1 Ma€ MicIie 06Xif (yHUKHEHHsI) CTOPOHAMH YTOIH 3MICTy 3a-
KOHY (sententia) i Hamipy 3akoHOmaBIs (voluntas).

IToTpi6HO HATOJIOCUTH, IO AJISI BUPIIIEHHS MPO6IeMU YXUICHHS Bill BUKOHAHHS 3a-
KOHY icHYe morpe6a He TUIBKHU y HOJAJIBIIIOMY PO3BUTKY 3aKOHOJABCTBA, a I Y BITKPUTO-
My c1toco0i MUCIIEHHSI, 30KpeMa, Y TaK 3BaHil “ipodeciitHiil My>KHOCT1” YIIOBHOBa)KEHUX
TI0Ca/IOBIIiB OPTaHiB [eP>KaBHOTO YIIPaBIIiHHSA Ta CYIOBUX OPTaHiB.

Kimio4oBr cnoBa: fraus legis; agere in fraudem legis; yxueHHs Bil BAKOHAHHS 3aKOHY;
3JIOB)KMBAHHS 3aKOHOM; YTOX “B 00Xin~ 3aKOHY; “JIAHIIIOrOBi” TPYIOBi JOrOBOPHU; YXU-
JIEHHS BiJl CIUIATU MOJATKIB.
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