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o4O CIIBBITHOHOIEHHA KOPITOPATVIBHMX ITPAB,
OPTAHI3AIIVIHO-TOCITOJAPCbKMX ITOBHOBAKEHD
TA OPTAHI3ALIIMMHO-YCTAHOBYMX ITOBHOBAJKEHbD
BIIACHMKA

AHOTALILA. Y CTaTTI IPOIOHYETHCS y3araJbHeHe PO3YMIHHSI CIIIBBiTHOIIIEHHS TaKUX
KaTeropii roclofapcbKOro Ipasa, K KOPIIOpaTUBHI IIPaBa, OpraHi3aliifHO-TOCIOAAPCHKI
IIOBHOBAKEHHS Ta OPraHi3alliiiHO-yCTaHOBYI IOBHOBA)KEHHs BJIaCHUKA.

Tocriopapcebkuit komeke Ykpainu (mam — 'K Ykpainu) nepenbavae Tpu BigMiHHI Ka-
Teropii, a caMe — KaTeropii KOpIIOpaTUBHUX IIpaB, OPraHi3alifHO-yCTaHOBYUX IIOBHOBA-
JKeHb Ta OPTaHI3aIIITHO-TOCIIOIAPChKIUX TOBHOBAaKEHbD. [ leprri 1B1 He JIHIIIe BXKUBAIOTHCS,
a i1 Bu3HavaroThcs 'K Ykpainu, yTim, 9iTKe pO3yMiHHS CITIBBIIHOIIIEHHS IIUX KAaTeTOpii
BIJICYTHE SIK B JOKTPHUHI, TaK 1 B IO3UTUBHOMY IIPaBi.

OO6I'pyHTOBYETHCS, IO OPraHi3aIliTHO-TOCIOIAPChKi TIOBHOBA)KEHHST OXOILTIOIOTh OpTa-
Hi3aNilHi IpaBa YIaCHUKIB YHITapHUX IiAIPUEMCTB, @ TAKOXK OpPraHisaliiiHi (HeMailHOBI)
KOpPIOPaTUBHI IIpaBa y pasi, KOJIH IXHiil 00CAT a€ 3MOTy 3IilICHIOBATH BUPILIAJILHUI KOP-
MOPAaTUBHUI BIUIMB HA KOPIIOPATHBHI mianpueMcTsa. OTKe, BOATa€ThCS 3a TOILTbHE BHEC-
T 3MiHK 1o 'K Vkpainu Ta 3akpinmuTy y HbOMY IOJIOKEHHS, BIITIOBIITHO /10 SIKOTO OpraHisa-
LIIHO-TOCHOAPChKi IIOBHOBAXKEHHS, 1110 CTOCYIOTHCS ByKe CTBOPEHOTO IIIIPUEMCTBA, CJIifL
PO3YMITH sIK IOBHOBa)KE€HHSI yUYaCHHKA IiIIPUEMCTBA, a He BIaCHIKa MaliHa.

KoHnenmiro opraHisamiffHO-yCTaHOBYNX ITOBHOBa)KeHb BJIACHHKa HEOOXiIHO Iepe-
OCMHCJIMTH SIK IIPaBO BJIACHUKA MalfHa OfHOOCIOHO a00 CIIIBHO 3 IHIITMMHU BJIACHUKA-
MU Ha OCHOBI HaJIKHOTO oMy (M) MalifHa 3aCHOBYBAaTH TOCIIOAPCHKI OpraHisarii abo
3[IIICHIOBAaTH TOCHOAAPChKY IiSJABHICTb B IHIIMX OpraHi3aliifHO-IIPaBOBUX cbopMax
TOCIIOfIaPIOBAHHSI, He 3a00POHEHUX 3aKOHOM, Ha CBIil PO3CY/ BU3HAYAIOUU METY 1 IIpef-
MeT, CTPYKTYpy yTBOPEHOTO HUM cy6’exra TOCMONIAPIOBAHHS, CKIIA/L 1 KOMIIETEHIIIIO 10T
OpraHiB yIpaBIiHHS, iHIII DUTaHHS IPU 3aCHYBaHHI HianpueMmcrsa. IIpu npomy opra-
HI3aI[{THO-YCTAHOBYI ITOBHOBA)XEHHS BJIACHUKA €, 0€3yMOBHO, BHIOM OpTaHi3amiiiHO-
rOCIONAapChKUX ITOBHOBAKEHb.

ITicnst 3acHyBaHHS MIAIPUEMCTBA OPraHi3alliiHO-yCTaHOBYI TOBHOBAKEHHSI BJIACHU-
Ka BHUSABJISIOTHCA Peayi30BaHUMU, BUYEPIAHUMH 1 110J0 KOPIIOPATUBHUX IIANPUEMCTB
BUHHUKAIOTh KOPIIOPAaTUBHI IIpaBa.

KJI04OBI CIOBA: MaifHO; HiIIPUEMCTBO; KOPIIOPATUBHI IIpaBa; OpraHi3aIliifHO-TOCIIO-
TApChKi TOBHOBAKEHHSI; OPTaHI3AIIITHO-YCTAaHOBYI TOBHOBAKEHHSI.
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[ToHATTA KOpPHIOpPaTUBHUX IIPaB, OPraHI3al[lHO-TOCHOAAPCHKUAX ITOBHO-
Ba)K€Hb, a TAaKOX OPraHI3allfiHO-yCTAHOBYUX IIOBHOBA’KEHb BJIACHUKA € JIe-
TUIBHUMHU KaTeropisIMHU: YCl BOHU BXXUBAIOThCS y [0cromapcbKoMy KOEKCl
Ykpainu (mani — 'K YKpa'l'HI/I)l, aJyie MUTAHHSA OO0 IXHHOTO CHIBBITHOIIIEHHS
Y TOCIIOJAPChKO-TIPABOBIH JOKTPHUHI HE € OCTATOYHO BUPILIEHUM.

A0 nuTaHHA 3MICTY KOPIIOPAaTUBHUX IIPaB Ta IXHBbOI IIPaBOBOI NIPUPO-
OV aKTUBHO JTHUCKYTYETbCS, KaTeropli OpraHi3aliifHO-TOCIIOAAPChKAX IOBHO-
Ba’KeHb Ta OPTaHI3aliHO-YCTAaHOBYUX IIOBHOBA’KEHD BJIACHUKA BUKJIMKAIOTh
MIOPIBHAHO MEHIIUI iHTepec y JocaipgHukiB. Cepen y4eHUX, SAKI NPULUISIIA
3HAYHy yBary UM IOHATTAM, caif Ha3Batu O. Bixposa 1a I. Kpasenp.

METOIO [OCIIPKEHHSA € BU3HAUeHHS CIIBBIIHOIIIEHHS KaTeropiii KopIio-
PaTUBHUX IIpaB, OPraHI3aIiiHO-TOCIIONAPCHKUX ITOBHOBAa)KE€Hb Ta OpraHisa-
LIHO-YCTAaHOBYUX IOBHOBA)KE€Hb BJIACHUKA.

[MopatkoBuii komekc Ykpainu (mani — ITK Vkpainn)? Ta 'K Vkpainu nepen-
6a4aloTh iIEHTWYHI JIeTaJIbHI BU3HAYeHHsS KOPIIOPATUBHUX IIpaB YKpaiHW.
Bipnmosinzo mo ct. 167 I'K Ykpainu ta 1. 14.1.90 I1K Vkpainu:

KopnoparusHi nmpaBa — 11e mpaBa 0COOH, 9acTKa SIKOI BUSHAYA€ETHCS Y CTATYT-
HOMY Kamitasi (MajfHi) rocrogapchbKoi opraHisaiiii, 1[0 BKJIIOYAIOTh IIPaBO-
MOYHOCTI Ha y4acThb Iji€i 0coO6u B yIpaBiIiHHI TOCIOIAPCHKOIO OpraHisamiero,
OTPUMAaHHS IIeBHOI YaCTKH HPHOYTKy (AMBimeHMIB) JaHOI OpraHisarii Ta ak-
THBIB Y pa3i JIIKBifaIlii OCTaHHBOI BiITIOBITHO /10 3aKOHY, a TAKOJK 1HIII IIPaBO-

MOYHOCTI, IlepeibadeHi 3aKOHOM Ta CTaTy THUMU ,ILOKYMeHTaMI/IS.

STk Bxe OyJI0 CKa3aHo, 100 PO3YMIHHS KOPIIOPaTUBHUX IIPAB iCHYE BeJIH-
Ka quckycis. Ha Hamry myMKy, KOpIopaTHBHI IIpaBa — Il¢ BUSHaUY€HUI 3aKO-
HOJABCTBOM Ta YCTAHOBYMM JOKYMEHTOM IiINPUEMCTBA BiITOBIHO O H1OTO
OpraHi3aIiiHO-IPaBoBOi (GOPMU HETIOAIILHUI KOMIUIEKC eKCKITFO3UBHUX, He-
ITOCTYITHHX IJISI TPETiX 0Ci6 mpaB ocobu 1100 miampueMcTsa Ta (a6o) iHIIIX
Cy0’€KTiB KOPIIOPATUBHHUX IIPAB IIOJI0 TAKOTO HiIMTPUEMCTBA (32 HAsSBHOCTI),
K1 y IXHIF CYKYITHOCTI IIOK/IMKaHi 3a0e3MeYnTH peatisaliiio iHBeCTHIIIIHOTO
iHTepecy y4YacHMKa 1 IAlOTh 3MOTY 3MIFICHIOBATH HA MiATIPUEMCTBO IPSIMUI
1 BUpIIITIQJIPHUN BIUINB, 110 3TATHUI 3HAYHOIO MIpOI0 BU3HAYATH MOTO JIOJIIO
Ta OyTTs, @ TAKOXK Oe3rocepeTHbO OTPUMYBATH 6J1ara, 30Kpema i MaTepiajb-
Hi, Bif] f1OT0 OisUIBHOCTI?.

Tocriomapcpkuit kofeke Ykpainu: 3akoH Ykpainu Bin 16 cigrst 2003 p. Ne 436-1V. URL: http://zakon3.rada.gov.
ua/laws/show/436-15 (nata sBeprenss: 10.05.2018).

TopatkoBuit kogekc Ykpainu: 3akoH Ykpainu Bif 2 rpynsst 2010 p. Ne 2755-VI. URL: http://zakon0.rada.gov.
ua/laws/show/2755-17/paran85754n8575 (nara 3BepuenHs: 10.05.2018).

Toconapcepkmit koxeke Yrpainu (u 1); [TogaTkoBuit komexc Yrpainu (H 2).

A Cwmitiox, ‘1llogo BH3HAYeHHS MOHSTTS KOPIOPATHBHUX IPAB YYaCHUKA TOCHOZAPCHKOTO TOBAPHUCTBA

(2015) 20 ITpaBoBa mep:xaBa 84.
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Amnpipiit CmiTiox

Kareropist opraHisaIfiitHo-rocliofiapCbKiX NOBHOBa)KeHb BiKUBaeTbcs y I'K
Ykpainy, yTiM, BOHa He € 3aKOHOaB4Y0 Bu3HadYeHOow. O. Bixpos Harosomrye,
110 Cy6’€KTH OPTaHi3aIiTHO-TOCIIONAPChKIX TOBHOBa)KEHbD IIIOTh Ha ITiICTaBi
rOCIOAaPChKOT KOMIIETEHIIIT III010 Cy6’€KTIB rOCHOAapIOBaHHS 200 Ha OCHOBI
BITHOCHH BJIACHOCTI?, i 3ayBaXXye, 1110 OpraHi3aliitHO-TOCIIOAAPChKI BITHOCH-
HU Ha IiICTaBI BIAIOBITHUX 30008’ I3aHb OIIOCEPENKOBYIOTh 3B 130K Cy0 €KTa
3 Bracaukom®. I. KpaBenp BU3Hauae opraHizamiiiHO-TOCIIONAPCHKI OBHOBA-
JKEHHSI SIK CYKYIIHICTh ITpaB Ta 0O0B’SI3KIB OPraHiB JepKaBHOI BJIA/IA, OPTaHiB
MICIIEBOTO CaMOBPSIIyBaHHS, TOCIIONAPCHKUX 00 €IHaHb, BJIACHUKIB MailHa
(30KpeMa ¥ KOHTPOJIIOIOUMX BJIACHUKIB KOPIIOPATUBHHUX IIPaB) Ta IHIINX
Cy0’€KTiB, SIKUM BOHH MIEJIETYIOThCS, 3 YIIPABIIHHS T'OCHOAAPCHKOIO IislTb-
HicTIO Ta (a60) i perynoBaHHs, CKIANOBOIO SKUX € KOHTPOJIb/, HATOMICTh
K. Xauyk o6Mexye Koo cy6’ eKTiB OpraHi3amiiiHO-TOCIIONAPCHKUX IIOBHOBA-
JKeHb BUKJIIOYHO MYOIIYHUMHE CY6’ €KTAMU: IeP5KaBOI0, OPraHaMH JIeP>KaBHOT
BJIAZIY, TEPUTOPIAIBHUMHU TPOMAJAMH Ta OPTAaHAMH MICII€BOTO CAMOBPSIY-
BauHsa®. Ha Hamy pymky, cucremuwmit anainis Hopm ['K Ykpainu He mae Mox-
JIUBOCTI IOTOAUTHCS 13 TAKUM CYTO OOMEXYBaJIbHUM ITiIXOIOM.

Takox cimin 3a3HauuTH, 110 cT. 2 'K Ykpainu BimHOCUTH, cepel IHIIUX,
10 KOJIa YYaCHUKIB BITHOCHH y cepi rocrogapoBaHHs 0cCi0, sSKi BUCTYIIA-
I0Th 3aCHOBHUKaMU Cy0 €KTIB rOCIONAPIOBAHHS YU 3[INCHIOIOTH OO HUX
OpraHi3amifiHO-TOCIIOJAPChKI TIOBHOBAKEHHA Ha OCHOBI BITHOCHH BJIaCHOCTI.
Yacruna 5 c1. 22 I'K Ykpainu BusHavae:

Hep>xaBa peainizye npabo depxabroi 6nacHocmi 9epe3 CUCTEMY 0p2aHi3ayitiHO-
2ocnodapcvkux no6Hobaxerv BiIIIOBITHUX OPTaHIB YIIPAaBIIIHHS IIO/I0 CY0 €K-
TiB TOCHOJAPIOBAHHS, II0 HAJIEXaTh DO IIbOTO CEKTOpPA 1 3MIMCHIOIOTH CBOIO
MisUTBHICTE HA 0cHO0Bi npaba zocnodapcvkozo Gidanust abo npaba onepamubrozo
ynpabninns (kypcus Haur — A. C.)°.

YactuHa 1 cT. 24 I'K YKpaiHu BCTaHOBIIIOE:

YrpaBiliHHA FOCNIOAAPCHKOIO AISUIBHICTIO Y KOMYHAJIbHOMY CEKTOP1 eKOHOMIKH
3IIMICHIOETBCS Yepe3 CUCTEMY 0p2aHi3ayiitiHo-20cnodapcukux nobrobaxern Te-
PHUTOpiaJIbHUX TPOMaJ] Ta OPTaHiB MICI[eBOrO CaMOBPSIIyBaHHSI IIOJ0 Y0’ €K-
TIB TOCIIONAPIOBAHHS, SIKI HAJIEXKATh 10 KOMYHAJIbHOTO CEKTOPa €KOHOMIKH

O Bixpos, ‘OpranizanifiHo-rocrnogapcbKi mpaBoBigHoCHHN (aBTOped AUC A-pa I0puj HayK, [HCTUTYT eKOHO-
MiKo-TIpaBoBuX pocnikers HAH Ykpainu 2009) 12-3.

Tam camo 15.

I Kpaseus, IIpabobe cmarnoBuwie cy6’exmib opzanizayiiino-zocnodapcokux nobHoBaxenv: moHozpagis
(FOpinkom Ixrep 2010) 41-2.

K Xauyk, ‘TloHsTHe ¥ NPH3HAKH OPTaHU3AIMOHHO-XO3SNCTBEHHBIX IOJHOMOYHII OPTaHOB MECTHOTO
camoymipasienust B XossiicmBennoe 3axonodamenvcmbo Ykpaunol: npaxmuxa npumeneHus u nepcnexmubol
pasbumus 6 konmexcme eBponetickozo Bvibopa: coopHux Hayurvix mpydo8 (XOro-Bocroxk JItm 2005) 252.
Tocriomapchkuii Kofieke YKpaiau (H 1).
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1 3MIMICHIOIOTH CBOIO HISUIBHICTB Ha 0cHOBI npaba zocnodapcvkozo Gidants abo
npaba onepamubrozo ynpabninus (kypcus Hamr. — A. C.)'0,

TakuM 4MHOM, y TOMY, IO CTOCY€ETbCS BITHOCHMH MDK 3aCHOBHMKAMHU Ta
cy0’€KTaMH TOCIOJAPIOBAHHS, OPTaHI3aI[iITHO-TOCIOAPChKI TOBHOBAYKEH-
HSI 3aCHOBYIOTHCS 3TIIHO 3 YMHHUM 3aKOHONABCTBOM Ha IIPaBl BJIACHOCTI U
peasi3yIoThCs 00 CYO €KTIB, SIKi HaIlIeHi 3aCHOBHUKaMH MAailHOM Ha OCHO-
Bi IIpaBa rOCHOAAPCHKOTO BiTaHHs ab0 IpaBa ONEePaTUBHOTO YIIPABIIiHHSI.

[Ipu npomy mono KopnopatuBHux mnignpueMcts O. Bixpos BuU3Hae Ha-
SIBHICTb OPraHi3alliiHO-TOCIOAAPCHKUX IIOBHOBa)KEHb JIUILIE y TOMY, IO
CTOCYETBCS IepKAaBHUX XOJIMHTOBUX KOMIIAHIN: Il €IUHUIN MPUKIAL KOp-
IIOPAaTUBHUX MIJIIPUEMCTB, SIKI y4eHHUI HaBOIUTh, KON XapaKTepU3ye opra-
HI3aI[{ITHO-TOCIIONAPChKI 30008’ s13aHHA'!, OCKUIBKM caMe BOHU NOETHYIOTH
y co6i 03HaKU Cy0’€KTIB rocroaploBaHHs 1 Cy0 €KTIB OpraHi3aliifHO-TOCIIO-
NlApChKUX TIOBHOBaKeHb' 2. CIrif| 3ay BaKUTH, 1110 3aCHOBHUK KOPIOPATUBHOTO
MIJIPUEMCTBA, SIKAH IIepeiaB CBil BKJIAJ y BJACHICTh MIAIIPUEMCTBA, BTpadae
IIPaBO BJIACHOCTI Ha BKJIAM, CTATyC BJIACHUKA 1, BIATIOBIHO, HE MO>Ke OibIe
IMEHYBAaTHUCS BJIACHUKOM. €IUHUM BUHATKOM 13 IIbOTO IpaBUJIA € Nep>KaBHI
XOJIIMHT OBl KOMIIaHIi, SIKi € aKI[IOHEpPHUMU TOBAPUCTBAMM, 1, K HACJIIIOK —
KOPHOPAaTUBHUMM IIAIIPUEMCTBAMH, Ta 32 IKUMH, BOJHOYAC, MATHO 3aKpiIl-
JIIOETHCS Ha IIPaBl rOCHONAPCHKOIO BiIaHHS BIAIOBITHO /10 4. 13 cT. 6, 4. 2
cr. 7! 3akony Vkpainu “Ilpo xonnuurosi kommanii B Ykpaini”!?. Takum qu-
HOM, MOKHA 3pOOUTH BHCHOBOK IIPO Te, 110, Ha AyMKy O. Bixposa, y “3Bu-
JaHUX  KOPIOPAaTUBHUX MIPUEMCTBAX, e KOPIIOPATUBHI [TpaBa YIacHUKA
He ITOEMHYIOTHCS 3 OTO ITPaBaMU SIK BJIACHUKA Ha 3aKPiIUIEHE 32 TAKUMHU KOP-
[IOPAaTUBHUMU IIANIPUEMCTBAMHA MAaWHO, PO OPTaHI3alliiHO-TOCIIOAAPChKL
IIOBHOBa)KeHHs He UIeThCA.

Hatomicte I. KpaBeup 3a3Hadae, 110 OpraHisaliffHO-TOCIIOAAPCHKUMU
IIOBHOBAK€HHSMM HaJIEH] 3aCHOBHUKH/Y9aCHUKM YHITaPHUX MiATIPUEMCTB
(30Kpema movipHiX), TOCIIOAPChKUX TOBAPUCTB OMHIET 0COOU, OCKIIBKH Opra-
HI30BYBAaTHU IOCIOJAPCHKY AISUIbHICTH MOKHA BUKJIIOYHO y Pa3i MOXKJIMBOCTL
NIPUWHSTTS PillIeHb 13 IepeTliueHNX BUIIe TUTAaHb; YYaCHUKHN KOPIIOPATUBHUX
rOCIONapChbKUX OpraHi3alliil He € BIaCHUKAMU 3aKpIIJIEHOTO 32 TAKUMU OpTa-
HI3allisIMU MaiiHa. Y MiICYMKy Y4eHUl pOOUTH BUCHOBOK, IIIO BCi y9aCHUKU
KOPIIOPaTUBHUX T'OCHOAAPCHKUAX OpraHi3aliil BOJIOAIIOTH KOPIIOPaTUBHUMU
IpaBaMy (MaffHOBHMH Ta OPTaHI3aI[IfHUMM), MIPOTE JIUIIIE KOHTPOJIOI0YI
BJIACHUKYM KOPIIOPAaTUBHUX IIPaB TOCIONAPCHKUX OpTraHI3aIliil KOpIOpaTUB-
19 Tocnonapcpkuit kopeke Yrpainu (u 1).

1 Bixpos (1 5) 15-6.

12 Tam camo 5.
13 TIpo xonmuurosi kommauii: 3akon Ykpainu Big 15 6epesnst 2006 p. Ne 3528-1V. URL: http://zakon5.rada.gov.

ua/laws/show/3528-15 (mata 3BeprenHs: 10.05.2018).
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HOTO THITY € Cy6 €KTaMy OpTraHi3aIiiiHO-TOCIOAPCHKUX ITOBHOBAXXKEHb CTO-
COBHO OCTaHHIX, PO3YMIIOUH I/l IUM BIIHOCHHU BUPIIIAJIBHOI 3aJI€KHOCTI Y
posyminHi 4. 3 cr. 126 'K Vkpainu'4. Takum aunoM, y posyminni I. Kpaserp
OpraHi3aIliiiHO-TOCIIONAPChKI TTOBHOBa)KeHHsI, 0€3yMOBHO, HasiBHI B ydac-
HUKIB YHITAapPHUX MiJIPUEMCTB, a KOJO BUIMAJKIB, KOJU BOHH BU3HAIOTHCA
B YYaCHUKIB KOPIIOPATUBHUX HiIIIPHEMCTB, IIPUB SI3YEThCSI HE 10 IIPABOBOI
MiICTaBU, Ha SIKIf 32 KOPIOPAaTUBHHUM IIIPUEMCTBOM 3aKpilleHE MalHO
(mpaBo BiIacHOCTI 200 TOCIIOAPCHKOTO BiJAHHS), a 10 HASIBHOCTI BUPIIIaIb-
HOI 3aJIeKHOCTI MIJIIPUEMCTBA BiJl 3aCHOBHHUKA.

Ha mamy gymky, BUPIIINTH IUTAHHS IOO CHIBBIJHOIIEHHS KaTeropin
KOPIIOPaTUBHUX IIPaB, IIpaB yYaCHUKA yHITAPHOTO MiNPUEMCTBA Ta OpraHi-
3aIifHO-TOCIIONAPCHKUX IIOBHOBAKEHb CIIill, OEPYdH IO yBarm Te3y Ipo Te,
110 OPraHI3allifHO-TOCIOAAPCHKI IOBHOBAKEHHS 3aCHOBYIOThCS He JIMIIIE Ha
TOCIIONAPCHKill KOMIETEeHIii a0 BiTHOCHHAX BJIACHOCTI ¥ MpaBaX BJIIACHUKA,
a 1, y JesKNX BHUIIQJIKaX, Ha KOPIIOPAaTUBHUX BIMHOCHHAX 1 KOPIIOPATUBHUX
IpaBax, a TaKOXX, BPAaXOBYIOUHU CIIJIbHI PUCU Ta BIAMIHHOCTI MDK KOMILIEK-
caMH TpaB 0cCib, fKi 6epyTh y4acThb Y KOPIIOPATUBHUX Ta YHITAPHUX IIif-
IIpUEMCTBaX.

CyKyInHICTh INPaBOBIIHOCMH MDK YHITapHMM IIITPUEMCTBOM 1 HOro
3aCHOBHHMKOM BHSBJISIETHCS IINAPIIOIO 33 CYKYITHICTh IPAaBOBIIHOCHH MIXK KOP-
MIOPaTUBHUM MiITPUEMCTBOM Ta HOTO YYaCHUKOM, OCKIJIBKUA MK 3aCHOBHH-
KOM Ta CTBOPEHHMM HHM YHITaPHUM HiAITPUEMCTBOM BUHHUKAE JBa KOMIIJIEKCH
IIPAaBOBIAHOCHUH — i3 IPUBOAY [ISUIbHOCTI MiAIPUEMCTBA 1 3 IPUBOAY MaiHa
MIJIPUEMCTBA: X04Ya YYACHHUK 1 3aKpINIUB HaJIeKHE HOMY MaliHO 33 YHITApHUM
MATPUEMCTBOM, BiH 3JIMIIAETHCS BJIACHUKOM TAaKOTO MafHa.

BinHOCMHM MDK yHITapHUM HOiIITPUEMCTBOM Ta BJIACHUKOM HOr0 MaliHa
3 IPUBOAY 3aKpIIUIEHOTO 3a MiAITPUEMCTBOM MaifHa, IIpaBa BJIACHUKA IIOMIO0
MaliHa yHITapHOTO MiJIIPUEMCTBA € PEYOBUMH. YTIM, BITHOCUHHU MUK yHITap-
HUM MIAIIPUEMCTBOM Ta 0C000I0, sIKa FIOr0 CTBOPWIIA Ta HaJUIMJIA MANHOM,
He 3BOMATHCA IO BITHOCUH IIIONO MaiiHA, TaK caMo IIpaBa 0coOu, sika CTBO-
puja yHITapHe HiIIIPUEMCTBO, He BUUEPIIYIOThCSI Ppe4OBUMU IIpaBaMU BJIac-
HUKa. BITHOCMHY MDK yHITapHHUM IiAIIPHEMCTBOM Ta TIEI CaMOIO 0c00010,
SKa BUCTYIIA€ BXKe SIK €MUHUI YYaCHUK IiITPUEMCTBA 3 IPUBOY IsJIBHOCTI
YHITapHOTO MiJIIPUEMCTBA, € BIAMIHHUMMU Bif] BIAHOCUH BJIaCHOCT1 Ha MaliHO,
IpaBa i€l 0COOM II0/I0 MiAIPUEMCTBA He € PEYOBUMH, BOHHM, Ha HAIITy Iy MKY,
€ €IUHONPUPOIHUMU 3 KOPIIOPATUBHUMU IIpaBaMH y4YaCHUKAa KOPIIOPATUB-
HOTO MiITPUEMCTBA OO0 TAKOTO MIAAIPUEMCTBA — Ie He eKCKJIIO3UBHI IIpaBa
IIOIO MAlfHa, a eKCKJIIO3UBHI IIpaBa mono ocobu. Takum 4mHOM, 0c06a, sKa
CTBOpUJIA YHITapHE HiATIPUEMCTBO, IIOEJHYE 1BA BIIMIHHI CTaTyCU — CTaTyC

Www.pravoua.com.ua

14 Kpasenp (u 7) 127-131.
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y4YacHUKA IIIIPUEMCTBA (KU1 BTUIIOE BITHOCUHU Y9acTi, BAHUKAE Ta iCHy€
CTLIBKY, CKUIBKY TPUBAE YYACTh Y BIIIIOBIIHOMY YHITapHOMY IiIIPHEMCTBI)
Ta CTATYC BJIaCHUKA MaliHa, 3aKPiIUIEHOTO 32 MIIIPUEMCTBOM (KU1 BTUTIOE
PedYOoBi BITHOCHHU Ta iCHY€ CTUIBKH, CKUIBKH iICHY€E BIAIIOBiTHE MaifHO), IpU
IIbOMY CTaTyC Y4aCHUKa, 3BICHO, € IIOXITHUM BiJl CTaTyCy BJaCHUKA MaiiHa Ta
00yMOBJICHUI HUM.

[IprHIUIIOBA PI3HUISI MDK KOMIUIEKCAMH IIPaB YYaCHUKIB KOPIIOPATHB-
HUX Ta YHITAapHUX IIANPUEMCTB BUIUIMBAE IE€peyCiM i3 TOro, 10 y MaKeTi
KOPIOPAaTUBHUX IIPAB YYaCHUKA HAsIBHI IIpaBa He JINIIIE 00 HiATPUEMCTBA,
a 1 10710 1HIINUX YYaCHUKIB MiANpUeEMCcTBa. Taki MpaBa 3a BU3HAYEHHSIM Bijl-
CYTHI y ITaKeTi IIpaB y9aCHUKA YHITAPHOTO IIJIIPUEMCTBA.

OpHuM 13 TpafMIIMHUX MOAUIIB KOPIIOPAaTUBHUX IPaB € iXHIN IOALT Ha
MaiHOBI Ta HeMalHOBI, ab0  opraHizaniiHi. Lle# moxin Mmoxxe OyTu 3acTo-
COBAHHUU TAKOX 1 10 IIPaB yYaCHUKA YHITAPHOIO MiANPUEMCTBA, IPU IIbOMY
OpraHi3aliiiHI IpaBa y4YacHUKA YHITAPHOTO MIAIPUEMCTBA 3aBXKIM MAIOTh
SIKICTb OPTaHI3alIHO-TOCIIOJAPChKUX TIOBHOBAKEHb, OCKUIbKY €JUHUN y4dac-
HUK, 6e3CyMHIBHO, 30aTHUI BUPIIIAJIbHO BIUTMBATU Ha [ISUIbHICTH YHITAPHO-
ro MiAIPUEMCTBA.

[lo cToCcyeThCs KOPNOPATUBHUX IIANPHUEMCTB, CIiJl BU3HATHU, IO BIpO-
rifiHiCTh 260 060B’I3KOBICTh MHOXXMHHOCTI iX Y9aCHHKIB, 3aJIOKHICTh 00CATY
KOPIIOPaTUBHUX IIPaB Bifl po3Mipy ab0 KiTbKOCTI 9acTOK (ITaiB, akimiit) oOy-
MOBJIIO€ HaOYTTsI OpraHi3allilHUMU KOPIIOPAaTUBHUMH IIpaBaMU SIKOCTi Opra-
HI3aI[IHO-TOCIIOAAPCHKIX IIOBHOBAKEHD JIUIIIE Y BUTIAKAX, KOJIU 00CST KOpP-
IIOPAaTUBHUX NIPAB Ja€ 3MOTY 3[ICHIOBAaTU BUPIIIAJbHUI KOPIOPATUBHUI
BIUIUB, SIKUU, IO TOTO K, MOXKe BUSIBJIITHCS, depe3 iHIIIOro, yMOBHUM a60
CUTYaTUBHUM.

[Io cTocyeThcss MAaTHOBUX MPAB yYacCHUKA 100 MiJIPUEMCTBA, TO Y KOP-
MOpPaTUBHUX MIAINIPUEMCTBAX, TaK CAMO fK 1 B YHITapHUX, 111 IIpaBa He MOKHA
PO3IJIANATH SIK CKJIA/IOBY OPTaHI3aliHO-TOCTIONAPCHKUX ITOBHOBAKEHD.

TakuM 4MHOM, OPTaHI3aIHO-TOCIONAPChKI TOBHOBA)KEHHSI OXOIUTIOIOTH,
Ha Hally OYMKY, OpTaHI3aliiiHl IpaBa YYaCHUKIB YHITAPHUX MIANPUEMCTB,
a TAaKOK OpraHi3alliiiHi (HeMaiHOBi) KOPIIOPATUBHI IpaBa y BUIIAKAX, KOJIU
ixHIiT 06cAT Jae 3MOTy 3[IMCHIOBATH BUPIITAIBHUN KOPIIOPATUBHUI BIIJIUB
Ha KOpPIIOPaTUBHI NIJIPUEMCTBA.

He € opranizamifiHo-rocioflapcbKMMH ITOBHOB)KEHHSIMU MAHOBI IIpa-
Ba YYaCHUKIB YHITADHUX Ta KOPHOPAaTHMBHHUX IIANPHUEMCTB IIOAO TaKUX
HIAIIPUEMCTB, OpPraHi3alifiHI KOPIIOPATUBHI IIpaBa SIKUX HE MAIOTh MOXK-
JIUBICTD 332 00CATOM 3IIMCHIOBATH BUPIIIAJbHUI BIUIMB Ha TisUIBHICTD MiI-
IIPUEMCTBA Ta KOPIIOPATUBHI IIpaBa IIOAO IHIIUX YYACHUKIB KOPIOPATHUB-
HUX MIJIPUEMCTB.
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OCKUIBKM ~ OpraHi3amiifHO-TOCIIOAAPChKI MTOBHOBA)KEHHSI  BUSBIISIOTH-
Cs TIOBHOBa)KEHHSIMM YYacCHHUKIB IHIJNPHEMCTB, a CTaTyC y4YacHUKA IIiJ-
IIPUEMCTBA — BIAMIHHHUM BiJ CTaTyCy BJIaCHMKa MaliHa, HaBiTh AKIIO BOHO
3aJIUIIIAETHCSL Y BJIACHOCTI 0COOW, sIKa CTBOPMJIA IIJIPHEMCTBO, a TAKOX
BpPaxOBYIOYM BU3HAHHS OPraHI3alliffHO-TOCIONAPChKUX IIOBHOBa)KEHb ydac-
HUKIB, Kl IlepeJlaJu BKJIaJ Yy BJIACHICTh CTBOPEHOI'O HUMM KOPIIOPaTUBHO-
ro MiANPUEMCTBA, 32 YMOBH, L0 BOHU 3[IMCHIOIOTH BUPIIIAJIbHUN BIUIUB
Ha JOT0 OiSIBHICTD, OLIIBHO BHecTH 3MiHU 10 ['K Ykpainu Ta 3akpinutu B
HBbOMY TaKe: III0 CTOCYETHCS BJKe CTBOPEHOTO MiIPUEMCTBA, OPraHi3aliifHO-
rOCIOJAPChKI IOBHOBAKEHHS CJI, PO3YMITH K IIOBHOBA)K€HHS Y4YaCHUKa
HiATIPUEMCTBA, a He BJIaCHUKA MaliHa.

[Io cTocyeThbcs KaTeropii opraHi3aIjiiiHO-yCTaHOBYUX IIOBHOBAKEHD BJIAC-
HUKA, TO ii 3akpimieno y ct. 135 I'K Ykpainu, BinoBifiHO 10 SIKOI:

BnacHuk maiiHa Ma€ mpaBo OMHOOCIOHO a60 CIUIBHO 3 IHIIMME BIaCHUKAMHU
Ha OCHOBI HaJIe)KHOTO oMy (iM) MailHa 3aCHOBYBATH T'OCIIOAPChKi OpraHi-
3amii abo 3/ICHIOBATH TOCIONAPCHKY MiSUIBHICTH B IHIIMX OpPTraHi3aI[iiiHO-
IpaBoBUX (OpPMax TOCHONAPIOBAHHS, He 3a00pPOHEHHX 3aKOHOM, Ha CBIl
PO3CyZ BU3HAYAIOUU METY 1 MpeaMeT, CTPYKTYPy YTBOPEHOrO HUM Cy0’€KTa
TOCIIOfIapIOBAaHHS, CKJIaf 1 KOMIIETEHIIII0O HOro OpraHiB YHIpaBJIiHHSA, IOPS-
IOK BHKOPHCTaHHS MaiHa, iHII TUTaHHS YIIPaBJIIHHS JiISUTbHICTIO CY0 €KTa
TOCIIOIAPIOBAHHS, & TaKOK MPUUMATH PIllIeHHS PO NMPUITMHEHHS 3aCHOBA-
HUX HUM Cy0’€KTIB rOCIIofaploBaHHs BiIIIOBIIHO /10 3aKOHOJABCTBA.

<...> Mae IpaBo <...> 3aCHOBYBaTH IOCIOIAPCHKI OpraHi3ailii, 3aKpiIlIIo-
YM 32 HUMH Hajie)kKHe MIOMYy MapHO Ha IIpaBi BJIACHOCTI, IIPaBi TOCIONAPCH-
KOTO BiIaHHS, a JJI5 31FCHEHHS HEKOMEPIIIMHOI TOCTIONAPChKOI AiSITTBHOCTI —
Ha IIpaBl OIIEPaTUBHOIO yIIPaBJIiHHS, BU3HAYATU METY Ta IIpeIMeT IisJIbHOCTL
TaKUX OpraHi3alliif, CKJIaJ I KOMIIETEHIIII0 iX OpraHiB YIPaBJIiHHSI, IOPSIOK
MIPUWHSTTS HUIMU pillleHb, CKJIA 1 TOPSIIOK BUKOPUCTAHHS MaifHa, BU3HAYATH
IHIIII YMOBH TOCIIOJAPIOBAHHS Y 3aTBEP/KCHUX BJIACHUKOM (YIIOBHOBa)KEHIM
HUM OPTaHOM) YCTaHOBYHMX JIOKYMEHTAaX IOCIO/IapChKOi OpraHisarii, a TaKoxX
3IIMICHIOBATH 6e3nocepelHbO a00 Yepe3 YIOBHOBa)KEHI HUM OPTaHH Y MeXKaXx,
BCTAHOBJICHUX 3aKOHOM, 1HIII1 YIIPaBJIiIHCbKI IIOBHOB)KEHHSI III0JI0 3aCHOBAHOI
oprasizamnii Ta IpUNWHATH ii AISUIBHICTH BIANOBITHO 1o nporo Komekcy Ta iH-
IINX 3aKOHIB.

BilacHUK Mae IpaBO 3[IMCHIOBATH OPTaHI3aIIIHO-yCTAaHOBYI IOBHOBAXCHHS
TAKO)X Ha OCHOBI HAJIEKHUX HOMY KOPIIOPAaTUBHUX IIPaB <.. >15

Ha mamry nyMKy, KaTeropiro KOpIIOpPaTUBHUX IIPaB, TaK CAMO SK €KCKJIIO-
3UBHUX IIpaB Y4YacCHUKA YHITapHOTrO MiIIPHUEMCTBA, He MOXKHA PO3IJIANATH
SIK OKpeMHUIl BUIIAJIOK OPraHi3allfHO-YCTAaHOBYMX ITOBHOBA)KEHb BJIACHUKA
3 OIJIANYy Ha TaKl IPUYMHU:

15 Tocnonapcpkuit kogeke Yxpainu (H 1).
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— KOMIUJIEKC KOPHOpPAaTUBHUX IIpaB Ta EKCKJIIO3UBHUX IIpaB y4YacHUKA
YHITaPHOTO HIATIPUEMCTBA CKJIAAETHCS He JIUIIIE 3 IPAaB OPraHIi3aIliifHOTO Xa-
paxTepy, a ¥ i3 HU3KM MaifHOBHX ITpaB (30KpeMa IpaBa OTPUMYBATH AHUBi/IeH-
M), SIKI He MOXKYThb Oy TH BiJIHECEeHi 10 OpraHi3aIilHO-TOCIOAaPChKUX IIOBHO-
Ba)KEHb;

— KOpPIIOPAaTHUBHI IIpaBa, KPIM TOTO, a[p€COBaHI He JINIIIE KOPIIOPATUBHOMY
MIIIPUEMCTBY, a i IHIIUM HOTO y9aCHUKaM;

— TaK CaMoO fK 1 OpPTaHI3alifHO-TOCIONAPChKI IOBHOBAKE€HHS, OpraHiza-
L1IHO-yCTaHOBY1 IOBHOBAKE€HHS € IOBHOBAKEHHSIMU BJIaCHUKA, YTIM, SIK BKe
6ys10 3a3HaveHO, 0c00a MOXKe PO3IISIIATUCH SIK BIIACHUK MailHa YHITapHOTO
HiITPUEMCTBA, aJIe He K BJIACHUK IiIITPUEMCTBA — MIAIPUEMCTBO € 006010,
cy6’€KTOM, 1 IpaBa, SIKi BUHUKAIOTH 1 pealid3yoThCs III0/I0 HbOTO, He CIIif iMe-
HYBaTHU IIpaBaMM BJIACHOCTI; y KOPIOPAaTUBHUX IMIJIPUEMCTBAX 3aCHOBHUK
B3araJji He Ma€ IIpaBa BIACHOCTI Ha MAaHO IMIIPUEMCTBA (ETUHUM BUHITKOM
€ Iep KaBHI XOJIIMHTOBl KOMIIaHIi, 32 AKUMH MallHO 3aKPIIUIIOETHCA Ha MPaBi
TOCIOIaPCHKOTO BiTaHHS).

BBakaemo, 1110 BUPIIIUTHU IIe TPOTUPIYYS MOXKHA, BIAIITOBXYIOUUCH Bijl
te3u O. Bixposa 1po Te, 1110 Ipu yTBOPEHHI Cy0’ €KTa roCriofaploBaHHs HOTO
BJIACHUKM (3aCHOBHHUKHU) peasi3yloTh HaJIeKHI iM BIiJUOBIZHI abCOMIOTHI
IpaBa (OpraHi3amiffHO-yCTAaHOBYI ITOBHOBAa)KEHHSI) depe3 aOCOIOTHI OpraHi-
3aIiifHO-TOCTIONAPCHKI TIPABOBIIHOCHHY 3 YTBOPEHHS TaKoro cy6’ekral'®,
SIKI € BITHOCHO HEeTPUBAJINMHU, OCKUIBKA 32 HOPMAJIbHUX YMOB BOHH IIPUIIH-
HAIOTBCS 1 IEPETBOPIOIOTHCS Y BIIHOCHI 3 1TOf1a4er0 JOKYMEHTIB IJIs IeprKaB-
HOI peecrpartii cy6’exral’.

Ha mamry nyMKy, KOHIENIIIO OpraHi3alllifHO-yCTAaHOBYMX IIOBHOBA’K€Hb
BJIACHUKA CJIiJ IEePEeOCMUCIUTH SIK IIPaBO BJIACHHKA MaillHa OJHOOCIOHO
a00 CITIJIPHO 3 IHIIMMY BJIACHUKAMH Ha OCHOBI HaJIS)KHOTO oMy (iM) Maii-
Ha 3aCHOBYBATH TOCIIONAPChKi opraHizamii abo 3mifICHIOBATH TOCIIONAPCHKY
MisUTBHICTD B IHIIIMX OPTaHi3aI[iiHO-TIPaBOBUX (popMax rocromgapiOBaHHs, He
3a00pOHEHNX 3aKOHOM, Ha CBIll PO3CYy/l BU3HAYAIOUU METY 1 IIpeMeT, CTPYK-
TYPY YTBOPEHOTO HUM Cy0 €KTa rOCIO/IapPIOBAHHSI, CKJIaJ | KOMIIETEHIIII0 0T
OpraHiB yIIpaBJIIHHS, IOPSANOK BUKOPUCTAHHS MaliHa, 1HIII IUTAHHS IIPH 3ac-
HyBaHHI rocriofiapcbkoi opranisanii. Takum 4MHOM, 9ac, KOJIU peasi3yoThb-
Csl OpraHI3aliiTHO-yCTAaHOBYI ITOBHOBA)KEHHS, IPUB SIBYETHCS OO MOMEHTY
INPUMHSTTS pillIeHHs PO CTBOPEHHS F'OCIIOAAPChKOI Opraxisaiiii, BiIIOBiIHO,
OpTraHi3aIifIHO-yCTAHOBYI TOBHOB)KEHHSI MOXKYTh PO3YMITHUChH SIK aOCOJIOT-
He TPaBO BJIACHUKA MaiiHa CTBOPIOBATU Cy6 eKTH rocrnopapoBanHs. [Ticis
3aCHYBAaHHs IIAIPUEMCTBA OPraHi3aIliHO-yCTAaHOBYl IOBHOBA’KEHHS BJIac-

16 Bixpos (u 5) 17-8.
17 Tam camo 25.
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HUKA BUSBJISIIOTHCS Peasi30BAaHUMU, BUYEPIIAHUMHU 1 BUHUKAIOTh KOPIIOpa-
THBHI ITpaBa (1100 KOPIOPAaTHUBHUX MIIIPUEMCTB), a00 eKCKJIIO3MBHI ITpaBa
y4acHUKA YHITAapHOTO HIAIPUEMCTBA Ta HMOTr0 OPraHi3aliHO-TOCIONAPChKL
ITOBHOBaKeHHS (IIJOI0 YHITAPHUX HiMIPUEMCTB Ta IX MaiiHa).

BBaskaemo, mio cr. 135 TK Vkpainu mae OyTu 3MmiHeHa 3 ypaxyBaHHIM
3a3HaYeHUX BUIlle MIpKyBaHb. KpiM TOro, Ha Hallle IepeKOHAHHS, CJIi/l BUKJIIO-
9uTH 3acTepeskeHHs 4. 3 cT. 135 'K Ykpaiuu ripo Te, 1110 ‘BJTaCHUK Ma€ IpaBo
31MICHIOBAaTH OpPraHi3alllifHO-yCTAaHOBYI IOBHOBA)KEHHS TAKOK Ha OCHOBI Ha-
JIE)KHUX HOMY KOPIIOPAaTUBHUX TIPaB’ '8, OCKIIbKM, TO-TIepIlle, KOPIIOPATUBHI
IpaBa € MpaBaMH IIOI0 0coOU, a OPraHi3aliiTHO-yCTAaHOBYI ITOBHOBa)KEHHSI
IOLIUIBHO PO3YMITH K IOBHOBa)KeHH: 1I0/I0 MaliHa, O-Apyre, KOPIIOpaTUB-
HI IIpaBa BUHUKAIOTh TO[l, KOJU OPraHi3allifiHO-yCTaHOBYl IIOBHOBA)KEHHS
BUSBJISIOTHCSI BUUEPIIAHUMHU, peali30BaHUMMU, 3[111ICHEHUMU.

[Tpu oMy OpraHi3amiifHO-yCTaHOBYI IIOBHOBA)KCHHSI BJIIACHUKA €, 0e3y-
MOBHO, BU/IOM OPTaHI3aI[ilHO-TOCIIOaPChKUX [IOBHOBAKEHbD.

BucHoBku. OpraHi3alifiHO-TOCHONAPChbKI ITOBHOBAXKEHHSI OXOIUIIOIOTD,
Oe3repevHO, OpraHi3aliifHi MMpaBa yYaCHUKIB YHITAPHUX MiAIPUEMCTB, a
TaKOXX OpTaHisaIifiHi (HeMailHOBi) KOPIIOpPATUBHI IIpaBa y BUIIA/IKaX, KOJIU
ixHI 06cAT Jae 3MOTy 3[iMCHIOBATH BUPIITAIBHUN KOPIIOPATUBHUI BIIJIUB
Ha KOpPIIOPaTUBHI NIANIPUEMCTBA.

He € opranizanifHO-TOCIIONAPCHKUMH IIOBHOBa)KEHHSIMM MAaMHOBI IIpa-
Ba YYaCHUKIB yHITapHUX 1 KOPIOPaTUBHUX MIANPHUEMCTB IIOAO TAKUX IIifI-
IIPUEMCTB, OpraHi3allifiHi KOPIIOPaTUBHI IIPaBa, Kl He JAI0Th MOXJIMBICTD 32
00CsATOM 3MIIFICHIOBATH BUPIIIATbHUI BIUIUB HA JiSUIbHICTD MMIAIPUEMCTBA Ta
KOpIIOpaTHUBHI IIpaBa LI00 IHIINX YYaCHUKIB KOPIIOPATUBHUX MIAIPUEMCTB.

OCKITBKM ~ OpPTraHi3aliffHO-TOCIIOAAPChKI ITIOBHOBA)KEHHSI  BUSIBJISIOTH-
Cs TIOBHOBa)KEHHSIMM YYacCHHUKIB MHIANPHEMCTB, a CTaTyC y4YacHUKA IIif-
NIPUEMCTBA — BIIMIHHUM BiJl CTaTyCy BJIACHMKA MaifHa, HaBITh SIKIIIO BOHO
3aJIUIIIAETBCSL Y BJIACHOCTI OCOOW, sIKa CTBOPMJIA IIJIPHEMCTBO, a TAKOX
BPaxOBYIOUM BU3HAHHS OPTraHI3aIiliHO-TOCIIOJAPCHKUX ITOBHOBAKEHb ydac-
HUKIB, fKI IIepeJaay BKJIAJ Y BJIACHICTb CTBOPEHOTO HUMH KOPIIOPATUBHOIO
MiAIPUEMCTBA, 3a YMOBH, 1110 BOHU 3/I1ICHIOIOTh BUPIIIAJIbHAH BIUIMB Ha IOrO
OIATBHICTD, JOLUIbHO BHecTH 3MiHU 10 'K YkpaiHu Ta 3akpinutu B HbOMY,
1110 Y TOMY, IIIO0 CTOCY€ETHCS BKe CTBOPEHOTO MiIIPUEMCTBA, OpTaHi3aliiiHO-
rOCIONApChKi MOBHOBAKEHHA CJIifl PO3YMITH K IIOBHOBa)KEHHS y4YacCHUKa
MIJIPUEMCTBA, a He BJaCHUKA MalfHa.

KopriopaTtuBHi npasa, Tak camMo SIK €KCKJIIO3UBHI IIpaBa yJacHUKA yHITap-
HOTO MIANPHUEMCTBA, HE MOXKHA PO3IJISIATU K OKPEMUH BUIIA[IOK OpraHi-
3alIfHO-yCTAaHOBYMX ITIOBHOBa)X€Hb BJIACHUKA, KOHLEMNIIII0 OpraHi3aliiiHO-

Www.pravoua.com.ua

18 Tocnomapcpkuit komeke Yxpainu (H 1).

@KPAIHVI 140




11010 CHIBBIAHOMIEHHS KOPITOPATUBHUX ITPAB, OPTAHIZALIIMHO-TOCIIOJAPCBKUX ITOBHOBAJKEHbD...

YCTaHOBYUX IIOBHOBA)KE€Hb BJIACHUKA CJIifl IEPEOCMUCIUTH SIK IIPaBO BJIACHU-~
Ka MalfHa OTHOOCIOHO ab0 CITIIBHO 3 IHIIIMMU BJIACHUKaMH Ha OCHOBI HaJIeXK-
HOro oMy (iM) MalfHa 3aCHOBYBAaTH T'OCIONAPCHKI opraHisamnii abo 3miicHIO-
BaTU T'OCIONAPCHKY MisUIBHICTH B IHIINX OpraHi3amiifHO-IpaBoBHUX (popmax
rOCIIOIIAPIOBaHHsI, He 3a00POHEHMX 3aKOHOM, Ha CBiil pO3CyZ BU3HAYAIOYU
MeTy 1 IpeiMeT, CTPYKTYPY YTBOPEHOTO HUM Cy0 €KTa TIOCIOJapIOBaHHS,
CKJIaZ, 1 KOMIIETEHIII0 HOr0 OpraHiB yIpaBJIIHHS, HNOPSANOK BUKOPUCTaHHS
MaliHa, 1HIIl NUTaHHS IPU 3aCHYBaHHI FOCIONAPChbKOI OpraHi3alii.

Yac, komm peani3ylOTbCSd OpraHI3alifHO-YCTAaHOBYI IIOBHOBA)KEHHS,
IIPUB’A3YETHCS O MOMEHTY INPUMHSATTS PIIIEHHS MPO CTBOPEHHS TOCIO-
DapchKoi opraHisalii, BIAIIOBITHO, OPraHi3aIiifHO-YCTAaHOBYI ITOBHOBa)KeH-
HS MOXYTb PO3YMITHUCH K aOCOJIIOTHE NPAaBO BJIACHUKA MaiHa CTBOPIOBATHU
cy6’extu rocromapioBanHs. [lic/ist 3acHYBaHHS MiIUIPUEMCTBA OpraHi3allii-
HO-YCTAaHOBYI MOBHOBR)KEHHS BJIACHUKA BUSBIISIOTHCS peajli30BAHUMU, BU-
YepIaHUMU I BHHUKAIOTh KOPIIOPATUBHI ITpaBa (II[00 KOPIIOPATUBHUX IIif-
IIPUEMCTB), ab0 eKCKJIIO3MBHI IIpaBa Y4YacCHHMKA YHITAPHOTO MiAIPUEMCTBA
Ta MOr0 OPTaHi3aliiTHO-TOCIONAPCHKI IOBHOBa)KEHHSI (1010 YHITAPHUX Iif-
MIPUEMCTB Ta IX MaitHa).

[Tpu npomMy opraHizaliifHO-yCTaHOBYI TOBHOBa)KeHHsI BJIACHUKA €, 6e3y-
MOBHO, BU/IOM OPTaHi3aliifHO-TOCIIOAAPChKUX TOBHOBAKEHD.
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Andrii Smitiukh

ON THE CORRELATION OF CORPORATE RIGHTS, BUSINESS
ORGANIZATION POWERS AND ORGANIZATION INCORPORATION
POWERS OF THE OWNER

AsstracT. The article offers a generalized view on the correlation of such categories
of economic law as corporate rights, business organization powers and organization
incorporation powers of the owner.

The Economic Code of Ukraine provides for three distinct categories, namely,
the categories of corporate rights, organization incorporation powers and business
organization powers. The first two categories are used in and defined by the Civil Code of
Ukraine; however, there is no clear understanding of the correlation of these categories in
the doctrine as well as in positive law.

The author demonstrates that business organization powers cover the organizational
rights of members of unitary enterprises, as well as organizational (non-property)
corporate rights in case their scope allows exercising a decisive corporate influence on
corporate enterprises. Therefore, it seems expedient to amend the Civil Code of Ukraine
and incorporate into it a provision according to which business organization powers
in respect of an enterprise already established should be understood as powers of the
enterprise’s member and not as that of the property owner.

The concept of the owner’s organization incorporation powers should be reconsidered
as the property owner’s right, solely or jointly with other owners, by virtue of the property
owned by the owner (-s), to establish business organizations or carry out business activities
via other legal forms of business incorporation not prohibited by law, and to determine,
at own discretion, the goal and objective and the structure of a business entity thus
established, as well as the composition and competence of its governing bodies, and other
issues relating to incorporation of an enterprise. In this context, the owner’s organization
incorporation powers undoubtedly are a type of business organization powers.

As soon as an enterprise has been established, the owner’s organization incorporation
powers are realized and exhausted, and this entails the onset of corporate rights in respect
of corporate enterprises.

Keyworps: property; enterprise; corporate rights; business organization powers;
organization incorporation powers.
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