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LEGAL ETHICS IN THE AMERICAN PRACTICE OF LAW

AsstrACT. The author examines in this article the professional legal ethics in the United
States, more commonly known as “professional responsibility”, as a subject to an unusual
pattern of “codification”.

Detailed rules historically originated with the legal profession itself, initially in legal
doctrine and then a Code of Ethics published in 1887 by the Alabama State Bar Association.
Whatever borrowing occurred among states when introducing their own “codes of ethics”,
the Alabama model was drawn upon when, in 1908, the American Bar Association approved
“32 Canons of Professional Ethics”. The sources of law regulating the professional conduct
of lawyers in the United States are several. The legal ethics within state courts is regulated
by the courts, the legislative (or parliamentary) organ, and the Bar of each state.

Professional responsibility, in the spirit of David Hoffman, has become an integral part
of legal education and licensing. Law students take a compulsory course in professional
responsibility and are required to pass the Multistate Professional Responsibility
Examination administered nationally in the United States by the National Conference of
Bar Examiners.

The author concludes, that legal ethics has been an integral part of American legal
education since the early nineteenth century. In the twentieth century the legal profession
itself introduced “private” canons of ethics which were then accepted by the highest courts
in virtually all states as rules of professional conduct binding upon all members of the
Bar. It remains a distinctive element of the American legal system that binding rules of
professional conduct are formed mostly by the courts, and not by the legislature. These
rules are initially “codified” by a voluntary non-State organization, adopted by the courts,
and then applied by the courts in cases which ultimately become components of the law of
precedent; that is, a separate and distinct source of law.

Keyworbps: legal ethics; American Bar Association; regulation of professional conduct;
foreign lawyers practicing; professional responsibility; admission.
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LEGAL ETHICS IN THE AMERICAN PRACTICE OF LAW

Professional legal ethics in the United States, more commonly known as
“professional responsibility”, are subject toan unusual pattern of “codification”.
Detailed rules historically originated with the legal profession itself, initially in
legal doctrine and then a Code of Ethics published in 1887 by the Alabama
State Bar Association. The individual most closely associated with introducing
the importance of ethics in American legal education and practice is David
Hoffman (1784-1854)!, called America’s ‘first specialist in legal ethics™.
He placed great emphasis on the importance of moral philosophy and ethics in
legal education: ‘<...> treatises on morals should be the first which are placed
in the hands of the student, and the structure of his legal education be raised
on the broad and solid foundation of ethicks <...>"3. He later produced for his
students at the University of Maryland School of Law “Resolutions in Regard
to Professional Deportment”. Entirely consistent with his view that the Bible
was a major source of knowledge and guidance for professional behavior was
Resolution 33 (‘What is morally wrong cannot be professionally right; however
it may be sanctioned by time or custom’)*.

Hoffman was followed by George Sharswood (1810-1883), a Pennsylvania
attorney, Dean of the University of Pennsylvania Law School, and Chief Justice
of the Pennsylvania Supreme Court. His writings on the subject® extended
the discussion to more concrete positivist rules comprehensible to legal
practitioners and capable of enforcement. The Alabama State Bar Association
used Sharswood’s text to advantage when preparing their own “Code of Ethics”
in 1887%, gradually followed by ten or so other states.

Role of American Bar Association
Whatever borrowing occurred among states when introducing their own
“codes of ethics” (the term “code” should not be understood in its Ukrainian
meaning; these documents were mere compilations of rules with occasional
commentary and examples), the Alabama model was drawn upon when,
in 1908, the American Bar Association approved “32 Canons of Professional
Ethics”. The American Bar Association (ABA) had been formed as a voluntary

! See: W E Butler, ‘An Anglo-American Book Label: David Hoffman’ (2011) IX The Bookplate Journal 161-4.

2 See: B Sleeman (ed), David Hoffman: Life, Letters, and Lectures at the University of Maryland. 1821-1837
(2011); also see: M Bloomfield, ‘Hoffman, David’ (1999) X American National Biography 938-9.

3 See: David Hoffman, A Course of Legal Study; Respectfully Addressed to the Students of Law in the United States

(1817) 41.

The Resolutions were published in 1836; examples routinely appear in accounts of the history of the

development of professional ethics in the United States. See, for example, Ronald D Rotunda, Legal Ethics in a

Nutshell (5th ed, 2018) 1.

> G Sharswood, A Compend of Lectures on the Aims and Duties of the Profession of Law (1854) 130. The book

went through at least six later editions under the title: An Essay on Professional Ethics (2d ed, 1860), and later.

The Alabama Code of Ethics has been described as ‘more code of etiquette than code of ethics’, advising

lawyers to be punctual, avoid outbursts of temper, and provide free services to families of deceased lawyers.

See: John Austin Matzko, Best Men of the Bar: The Early Years of the American Bar Association 1878-1928

(2019) 94.
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association in 1878; its early meetings attracted up to 100 lawyers’, but today
membership exceeds 400,000 (of whom 194,000 were said to be dues-paying
members in 2017). An early ambition of the ABA was to introduce ethical rules
binding upon its members, irrespective of the nature of their legal practice and
independently of any state statutes or other regulations which laid down less
rigorous standards.

This approach was, in effect, a “private law” approach designed to enhance
the image of the legal profession. Sanctions for violations were necessarily
limited to expelling a violator from the ABA, but because the ABA was and
is a voluntary association and membership is not required, compliance with
the ethical rules could be avoided. Nonetheless, the Canons of Professional
Ethics adopted in 1908 and amended from time to time greatly influenced the
preparation of official canons of ethics adopted by state supreme courts as
binding upon legal practitioners in the respective jurisdictions. The courts cited
the ABA Canons of Ethics or even adopted them as binding rules, in which case
a violation could entail disbarment from the profession. An Ethics Committee
was formed within the ABA to offer published interpretations in the form of
“Opinions”; in practice these Opinions often assisted the state courts when
dealing with problems of professional discipline, what is known as “legal
malpractice”, or disbarment.

In 1969 the ABA substantially revised the earlier editions of the Canons
and readopted them in the form of the “Code of Professional Responsibility”;
these entered into force from 1 January 1970. In the view of the ABA, the Code
still served as a “private law” (a type of contract among members of the ABA)
governing all of its members; individuals joining the ABA were required to
sign a “promise” to comply with the ABA Canons of Ethics and, later, the ABA
Code of Professional Responsibility.

The “private law” approach in the 1970s drew attention from the Antitrust
Division of the United States Department of Justice, who regarded certain rules
of the ABA Canons as “limiting competition” among lawyers, especially insofar
as the Canons contained restrictions on the advertisement of legal services or
the establishment of minimum legal fees. The ABA abandoned its “contract”
theory of the Canons of Ethics in favor of the introduction of “Model” rules or
a model code of professional responsibility.

The change in policy and approach was emphasized by renaming the ABA
document as the “Model Code of Professional Responsibility”, eventually
renamed again the “Model Rules” of Professional Responsibility. In its capacity
as Model Rules, the document has been influential on several levels, even
though not binding. First, most states have officially adopted the Model Rules;

Www.pravoua.com.ua

7 See, in general, ibid.
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second, state courts frequently referred to the Model Rules as evidence of the
law; and third, the ABA Opinions interpreting the Model Rules are widely
accepted, even though not legally binding.

The sequence of texts of the document is as follows:

(1) on 27 August 1908 the American Bar Association adopted the original
Canons of Professional Ethics based on the Alabama State Bar Association
Rules and those adopted by other states, which incorporated initial versions
introduced by David Hoffman and George Sharswood;

(2) following several years of preparatory work, on 12 August 1969 the ABA
adopted the Model Code of Professional Responsibility to replace the 1908
version;

(3) on 2 August 1983 the ABA, having undertaken further revisions, adopted
the Model Rules of Professional Conduct, which in turn were amended fourteen
time% between 1983 and 2002 and again at frequent intervals through 6 August
2018°.

The ABA Opinions interpreting the Model Rules of Professional Conduct
have been published in a series of casebound volumes from 1924 to 2003 (also
available as individual pdf files commencing with the 1984 Opinions)°.

The role of the ABA Model Rules has been set out by Rotunda as follows:

[The Model Rules bind] lawyers practicing in a jurisdiction only if the court
has adopted some form of the ABA Rules as substantive law. In a sense, the
ABA Model Rules are a lot like the uniform laws that are the products of the
National Commission on Uniform State Laws. The Uniform laws are not law
until a state adopts them, and sometimes a state approves the law with non-
uniform changes!®.

It is not easy to explain the legal nature of ethical rules to lawyers outside
the Anglo-American legal tradition for their existence and operation often
depend upon doctrines, principles, or even terminology not found in other
legal traditions or families of legal systems. To take one example, Rotunda
suggests that “legal ethics” is “law” in the same way that “Rules of Evidence are
law” because ‘both are rules of the court and those rules apply to lawyers the
same way any other law applies to lawyers’!!. But in continental or post-Soviet
legal systems, for example, the rules of evidence are not rules of the court;
indeed, there is no concept of “rules of the court”.

¥ See: Ellen J Bennett and Helen W Gunnarsson, Annotated Model Rules of Professional Conduct (9th ed, 2019)
into the substantive law of individual states.

° Ibid viii.

10 Rotunda (n 4) 6.

1 Tbid 11.
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Regulation of Professional Conduct

The sources of law regulating the professional conduct of lawyers in the United
States are several. The legal ethics within state courts is regulated by the courts, the
legislative (or parliamentary) organ, and the Bar of each state. As regards federal
courts, professional conduct is regulated by the rules of each district court and
circuit court of appeals, rules issued by the Supreme Court of the United States,
and rules adopted by the Congress of the United States. Unusual in the United
States generally is that most regulation of professional behavior originates with the
courts (and not the legislature). Any state might be chosen as an example, but in
this article we shall dwell on the Commonwealth of Pennsylvania.

State Regulation

There are two sources of State regulation in Pennsylvania (and in most
other states): the Supreme Court of Pennsylvania and the Pennsylvania State
Bar Association. Under Article V of the Constitution of the Commonwealth
of Pennsylvania, the Pennsylvania Supreme Court has the exclusive power to
regulate admission to the Bar and the practice of law. The state legislature may
not adopt a law that infringes upon that power.

The Pennsylvania Supreme Court has adopted the ABA Rules of Professional
Conduct (not, it should be noted, the legislature). Pennsylvania lawyers are
therefore bound by the ABA Rules.

Pennsylvania has a voluntary Bar association, and not all lawyers in Pen-
nsylvania are members of that Bar association. Nonetheless, the Pennsylvania
State Bar Association is active in promoting the introduction or revision
of ethical standards through its committees and publications'2.

Federal Regulation

In principle federal district and appellate courts each apply their own rules
separately from those in force for state courts. The three federal district courts
in Pennsylvania each apply the Pennsylvania Rules of Professional Conduct
promulgated by the Supreme Court of Pennsylvania, which introduces a
welcome level of harmonization and uniformity. The sole exception is that
Rule 3.10 of the Pennsylvania Rules of Professional Conduct is not applied
in the federal courts.

Professional Responsibility and Admission to the Bar
Professional responsibility, in the spirit of David Hoffman, has become an
integral part of legal education and licensing. Law students take a compulsory

12 The Pennsylvania State Bar Association publishes the Pennsylvania Bar Association Quarterly under the
editorship of Professor Emeritus Robert E. Rains, Dickinson Law, Pennsylvania State University; and
The Pennsylvania Lawyer, a more popular journal which appears six times yearly.
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course in professional responsibility and are required to pass the Multistate
Professional Responsibility Examination (MPRE) administered nationally
in the United States by the National Conference of Bar Examiners (NCBE).
In 2019 the MPRE was administered in 49 states, the District of Columbia,
Guam, Northern Mariana Islands, Palau, and the Virgin Islands. Only Puerto
Rico and Wisconsin do not use the MPRE.

The NCBE was founded in 1931 as a non-profit organization to promote
the development of uniform bar admission standards. It developed the MPRE,
first administered in 1980, finds test accommodations for the examination,
scores the examination, reports results to the examinees and jurisdictions.
The minimum passing score is determined by each jurisdiction and ranges
from 75 to 86. The examination is given three times a year (August, November,
and March).

The MPRE is a two-hour, 60-question multiple-choice examination.
The questions encompass the lawyer-client relationship; client confidentiality;
conflicts of interest; competence, legal malpractice, and other civil liability;
litigation and other forms of advocacy; transactions and communications with
persons other than clients; different roles of the lawyer; safekeeping funds and
other property; communications about legal services; duties of lawyers to the
public and the legal system; and judicial behavior. The questions are based on
the ABA Model Rules of Professional Conduct, the ABA Model Code of Judicial
Conduct, and the leading constitutional precedents and generally-accepted
principles established in federal and state cases and in rules of procedure and
evidence. The MPRE may be taken before students graduate from law school;
many prefer to complete this requirement immediately after completing their
law school courses on professional responsibility or legal ethics. Each state
determines when the MPRE must be taken with respect to the Bar examination.

Foreign Lawyers Practicing in the United States

In February 2016 the ABA Model Rule of Professional Conduct 5.5 and
the ABA Model Rule for Registration of In-House Council were amended
to enable the court of highest jurisdiction, at its discretion, to allow foreign
in-house lawyers (jurisconsults) who do not satisfy the ABA definition of
a foreign lawyer because they cannot be “members of the Bar” to practice
as in-house counsel in the United States and to be so registered. Of special
interest to Ukrainian lawyers may be Rule 5.5(d), which provides in relevant
part:

(d) A lawyer admitted <...> in a foreign jurisdiction, and not disbarred or
suspended from practice in any jurisdiction or the equivalent thereof, or a
person otherwise lawfully practicing as an in-house counsel under the laws of

ITPABO
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a foreign jurisdiction, may provide legal services through an office or other
systematic and continuous presence in this jurisdiction that:

(1) are provided to the lawyer’s employer or its organizational affiliates; are
not services for which the forum requires pro hac vice admission; and, when
performed by a foreign lawyer and requires advice on the law of this or another
jurisdiction or of the United States, such advice shall be based upon the advice
of a lawyer who is duly licensed and authorized by the jurisdiction to provide
such advice; or

(2) are services that the lawyer is authorized by federal law or other law or rule
to provide in this jurisdiction.

(e) For the purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized
legal profession in a foreign jurisdiction, the members of which are admitted
to practice as lawyers or counselors at law or the equivalent, and subject to
effective regulation and discipline or by a duly constituted professional body
or a public authority; or

(2) the person otherwise lawfully practicing as an in-house counsel under the
laws of a foreign jurisdiction must be authorized to practice under this Rule by,
in the exercise of its discretion, (the highest court of this jurisdiction)*.

Concrusion. Legal ethics has been an integral part of American legal
education since the early nineteenth century. In the twentieth century the
legal profession itself introduced “private” canons of ethics which were then
accepted by the highest courts in virtually all states as rules of professional
conduct binding upon all members of the Bar. It remains a distinctive element
of the American legal system that binding rules of professional conduct are
formed mostly by the courts, and not by the legislature. These rules are initially
“codified” by a voluntary non-State organization, adopted by the courts, and
then applied by the courts in cases which ultimately become components of
the law of precedent; that is, a separate and distinct source of law.
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Binbsam Enior batinep

[TPODECIMHA ITPABHUYA ETUKA
B AIIBOKATCBKIMN TTPAKTHUILII B CIIIA

Anotanis. CTarTs mpucBsideHa MUTaHHIO npodeciitnoi mpaBaudoi etuku y CIIA,
6i1bI BimoMoi mim TepMiHOM “mpodeciiiHa BiINOBIAJBHICTD , SIKY aBTOP PO3IJIIIAE
K TIpenMeT “Komuikarii’ 3a 0COOIUBOIO MOTIEILITIO.

BigmoBinHI meTani30BaHl MpaBUja iICTOPUYHO BUHUKIN B MeXaX CaMoOl agBOKaTypu
1 3HAMIIIIN CBOE BiOOpPa)KeHHsI CIIOYATKYy B IOPUAMTHIN HOKTPHUHI, a motiM y Komekci
eTHKH, ory6mikoBaHoMY B 1887 p. Acomiani€eio anBokaTiB mtaty Anabama. [TotiM Bin6y-
BaBCsI IIPOLIEC YIIPOBAIKEHHSI ITATAMH {XHIX BJIACHUX “KOJEKCIB €THKH , IiJ] 4ac SIKOTO
LITaTHU 3alI03UYyBaJId Pi3HI IOJIOKeHHS ofuH B ofHoro. OfHaK, He3aJIe)HO Bif IbOTO,
came aysabaMcpka Mopesb Oyia B3sita 3a ocHOBY 32 KanoniB npodeciitnoi etuxu”, 3a-
TBEPIKeHNX AMEPHKAHCHKOIO acolialiero agBokatiB y 1908 p. Husi € mexinbka mxepei
MpaBa, 110 perymoTh npodeciiay misubHicTh anBokaTiB y CIIIA. [IpaBHuYa eTuka B
Cy[ax IITAaTiB PETyJIIOEThCS CyIaMU, 3aKOHOIABINM (200 MapIaMeHTCbKAM) OPTaHOM Ta
Acoriani€eo agBOKaTiB KOXKHOTO IITATY.

[podeciitna BignosiganeHicTs y cTmi [. Xoddmana crama HeBim EMHUM KOMIIO-
HEHTOM IIPaBHHYOI OCBiTH Ta JinensyBanHs. Kypc i3 mpodecifinoi BimmoBifanbHOCTI
€ 06OB’SI3KOBUM [UIsI BUBYCHHSI CTYNE€HTAMHU-IIPABHUKAMM, IC/IS SKOTO BOHU MAlOTh
CKJTacTH icnut i3 mpodeciittoi BimmoBinansHOCTi, sikuit y CIIIA Mae 3arasbHOHAIIOHATb-
HUI CTATyC 1 IpOBOAMUTHCS HamioHanpHO0O KOHQepeHITi€ eKcepTiB-aIBOKATIB.

ABTOp IOXOIMTb BUCHOBKY, III0 IIPABHMYA €THKaA OyJIa HeBil €MHOIO YaCTHHOIO aMe-
PUKaHCBKOI IpaBHUYOI OCBiTH Ile 3 modaTKy XIX cT. ¥ XX cT. camM0I0 afiBOKaTypolo 6yin
BIIPOBA/PKEHHI “IPUBaTHI” KAHOHW €THKH, SIKi TOTIM Oy/IN MPUIHSTI BULIIMHA CYLOBUMU
IHCTaHIISIMU [IPAKTUYIHO B YCiX IITAaTax sIK IpaBmIa npodeciiiHoi moBeminku, 0608 s13-
KOBI [Is1 BCIX 4JIEHIB acolliamiil afiBOKATiB. BIIMIHHOIO prCcOI0 aMepUKaHChKOI IIpaBHU-
901 CHCTeMH 3aJIHIIAETHCS Te, 110 00OB’SI3KOBI IpaBIUIa npodeciitHoi moBeninku Gop-
MYIOTbCS [I€PEeBaKHO Cy[laMU, a He 3aKOHOIABYMMU OpraHaMu. Taki mpaBuja CIIOYaTKy
“komudikyoThCst” TOOPOBUIPHOIO HeEEP)KaBHOKIO OPraHi3ami€io, MOTIM MPHIMAIOTHCS
CymaMmH, 1 MiCJI OBOTO 3aCTOCOBYIOTHCA CyIaMH Y CIPABaX, sIKI B MIICYMKY CTalOTh KOM-
[IOHEHTAMH IIPEIefIEHTHOrO [IPaBa, TOOTO OKPEMUM I CAMOCTIMHIM IKePeIoM IIPaBa.

KJ1040BI CIIOBA: TpaBHMYA €THKa; AMEPUKAHCbKA aCOlliallisl afBOKATiB; peryloBaHHs
mpodeciitHoi moBemiHKY; TpodeciiiHa qisUTbHICT IHO3eMHUX alBOKATIB; mpodeciiiHa Bin-
MOBINAJIbHICTD; TOMYCK.
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