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AKAJIEMIYHUM I[TPOEKT IVPEKTUBU
[TPO ITOCEPEOHUIIBKI OH-TAVIH IJIAT®OPMU -
HOBMM 3AKOHOJIABUMIM IHCTPYMEHT
ITOTOBIPHOTI'O ITPABA EBPOIIEVICEKOI'O COI03Y

Anotant. CTaTTs OpUCBAYeHA TOCTIIKEHHIO CYYaCHOTO €TAIly PO3BUTKY €BPOIENCH-
KOTO IIPUBATHOTO IIPaBa IIif BILTIBOM ITU(MPOBOI PEBOIIIOIII. ABTOPH 3[IIICHIOIOTH aHAJIi3
IepeyMOB HeOOXIIHOCTI IPUMHSATTSI HOBOTO 3aKOHOZIABIOr0 iHCTPYMEHTY JOTOBIPHOTO
npasa €porrericbkoro Corozy (€C) y cdepi nocepeqHUIIBKOL AiSTIBHOCTI OH-JIANH IUIAT-
dopm. Okpemy yBary npuminero npoekty Hupektusu €C mpo mocepemHUIIbKi OH-JTaiH
mwatgopmu (Ipoekt upekTuBH), po3pobaeHoro BIeplie B ictopil mpaBoTBopeHHs €C
aKafeMIvYHOIO CIIIBHOTOIO.

Merto1o CTaTTi € IPOBEIEHHS AaHAJII3y CY4acHOTO eTally PO3BUTKY €BPOIEHCHKO-
ro HMPHUBATHOrO IpaBa IIiJ BIUIMBOM HU(POBOI PeBOJIOLI], IepefyMOB HeOOXiTHOCTI
HIPUIHATTS HOBOT'O 3aKOHOJABYOTO iHCTPYMeEHTy morosipHoro mpaa €C y cdepi mo-
CepeqHUIIBKOI AISTIBHOCTI OH-JIANH IUIATHOPM Ta 3’ ICyBaHHS 0COOTMBOCTEN aKajeMid-
HOTO TPoeKTy [{MpeKTHBH, po3po6IIeHOTO BIIepile B icTOpii mpaBoTBOpeHHs €C aka-
IeMIYHOIO CIILJIbHOTOIO.

3pocTaHHSI PUHKY OH-JIANH IJIaT(POPM 3yMOBMJIO BUHHKHEHHS HaYKOBUX MHMCKYCIi
CTOCOBHO HEeOOXIIHOCTI peryaioBaHHs HOBOi (OPMU €KOHOMIYHIX BiTHOCHH. 33 BICHOB-
KaMH E€BPOIIENCHhKOI KOMICIT IIepeIIKoy Ha MUIXY [0 CTaGLIPHOrO PO3BUTKY i PO3IIN-
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peHHs MacIITabiB TisTIbHOCTI OH-TaitH IU1aThOPM (SIK ISt TOCTIMHNX IPABIIiB PUHKY, TaK
1 IJIT HOBUX YYaCHUKIB) CTAHOBJISITH BIIMIHHOCTI HalliOHAaJbHOTO 3aKOHOMABCTBA [ep-
xaB — wieHiB €C Ta GpparMeHTapHICTD PeryIIOBaHHSL

CydJacHHMIT eTall PO3BUTKY EBPOIEIICHKOrO IIPHBATHOTO [IPaBa € 6araTOrpaHHUM sIBU-
111eM, 1110 BPaXOBY€E TAKOX 1 BILTUB II(POBOI PeBOIIONIi, Ta 3yMOBIIIOE HEOOXITHICTh BU-
PO6JIeHHsT HOBOTO 3aKOHOIABYOr0 iHCTPYMEHTY B cpepi IOTOBIpHUX BIIHOCHH 32 YIaCTIO
[IOCePENHUIBKUX OH-JIAIH IUIAT(HOPM.

HasnexxHoI0 peakIfi€ro Ha CHipHI MUTaHHS, 3yMOBJIEH] peBOJIIOIi€0 N POBOro puH-
Ky, CTaJI0 po3poOJIeHHS IPOBITHIME BYEHUMH JiepkaB — WieHiB €C mpoekry [lupexTu-
BHU. ChOTOIHI AUCKYCIMHUMU Cepell TOCHITHUKIB 3aJUIIAIOThCA MUTAaHHS BUIIPAaBIaHHS
6yIb-SIKUX PErYJIATUBHUX [ifl CYYaCHUMU 3MiHAMU €IUHOTO u(pPOBOro puHKy, 36epe-
JKeHHsT 0aJIaHCy MK 3aXHCTOM IIPaB CIIOXKUBAUIB, CBOOOIOI0 PUHKY Ta iHHOBAI€E, (hop-
MU MaiOyTHBOTO PETy/ISITOPHOTO iHCTPYMEHTY.

Meron po6oTu Haj IpoeKToM JMpeKTUBU YaCTKOBO OYB 3aII03MYEHHUI i3 METOLOJIOT]
HocnipHumnpkoi rpynu icHyrodoro npusaTaoro npasa €C (Research Group on the Existing
EC Private Law (Acquis Group)) i BKJIIOYaB MTOPIBHSILHO-TIPABOBE TOCIIMHKEHHS Cydac-
HOTO 3aKOHOJABCTBA Ta CYLOBOI IPAKTUKY HepskaB — WieHiB €C, iIHCTPYMEHTH “M SIKOTO
npasa’” (soft law): cranmapTi ocayr, po3pobIeHi HalliOHAIBHUME OpPraHaMK CTAHIAPTH-
3a1rii; pekoMeHaIlil, BUIaHi HalllOHaJTbHUMU OpTraHaMHU 3aXUCTY MPaB CIIOKUBAYIB.

[TpoexT JUpeKTHBY CKIANAETHCS 13 CeMU IJIaB Ta 29 CTaTel, 1110 OXOILIIOIOThH TaKi ITH-
TaHHS: cdepa 3aCTOCYBaHHsI Ta BU3HAYEHHSI IIOHSTh; BUMOTH 10 iHdopMmarii, nepenbate-
HoOi 1ielo JIMPeKTUBOIO; IIPO30PICTh JIICTUHTY; 3B’SI30K 4epe3 IIAT(OPMY; pelryTarliiiHi
CHCTEMH 3BOPOTHOTO 3B’sI3KY; 0OOB’SI30K IIO0 3aXHCTy KOPUCTYBAdiB; iMITepATHBHUI
xXapakTep; 060B’SI3KM OmepaTopa mIaThOpPMU CTOCOBHO KIIIEHTA Ta MMOCTAYAIbHUKA; Bijl-
MOBIIAMBHICTD OllepaTopa IaT(GOpPME; perpec; IPUKIHIEB] TOJ0KEeHHSL.

SIx 3a3HavalOTh PO3pOOHMKM IPOeKTy IUpeKTHBU, HU3Ka IUTaHb BCe IIe 3aJIU-
IIAIOTHCSI IPEAMETOM KOHTPOBEPCIMHUX ANUCKYCil y cepequni pob6odoi rpymu. 30kpema,
e MMATaHHS, 10 CTOCYIOThCS chepH mpoekTy JupekTuBu, 06paHOro MmifXony CIUTBHO-
rO PEryJiOBaHHS PeIyTAaIifiHOI CHCTEMHU 3BOPOTHOTO 3B’5I3Ky, BU3HAYEHHS MEXI Bif-
[IOBIAJIBHOCTI omeparopa IUIaTdOpMH, PO3MINPEHHs chepr 3aXUCTy HIPaB HE TUIBKU
CIIO’KHMBAYIB, a 1 yCiX KIIEHTIB OH-JIAMH I1aTQOPM, BKIIOUAIOIH OCTaIaIbHUKIB.

TakuM YHMHOM, IIPOTITOM OCTAHHIX IBOX IECSTUIITh OH-JTalH IIaTHOPMHU TOKOPIHHO
3MiHWIN [U(PPOBY eKOHOMIKY Ta IIPOLOBKYIOTh HaflaBaTH 6araTo mepesar y Cy4acHOMY
nudpoBoMy cycninbeTBi. HUHI Ba)KIMBUM € HampaioBaHHS e(deKTUBHOIO IIPaBOBOTO
MAacHuBy, 110 3a6e31mednTh MaiOyTHE eKOHOMIUHE 3pOCTaHHS Ta QYHKIIOHYBAaHHS CIUIB-
uoro nugposoro punky €C. Beaxaemo, 1110 Ipoekt JupexTuBu, po3poOIieHuil BliepIie
B icTopii mpaBoTBOpeHHsI €C aKafleMIYHOIO CILTBHOTOIO, CTAaHE HOBUM 3aKOHOJABYUM
iHCTpyMeHTOM 15t I poBoro puaky €C.

KIT040BI CJI0BA: ITOCepeJHUIIBKI OH-JIAMH IUTaTdOpMHE; [OroBipHe mpaBo €C; akafeMid-
HUY IPOEKT JIMpeKTUBYU PO NOCepeJHUIIbKI OH-JIalH m1aTdopMu; IpuBatHe paso €C;
€JIEKTPOHHMI IIPABOYMH.

Y cydacHOMY CBITI IIBUIKAMH TEMIIAMU 3POCTA€ POJIb IOCEPENHUIIb-

KUX OH-TaH 1I1aTdopM, 110 BUCTYHAIOTh HOBUMHU (popmamu BemeHHs 6i3-
Hecy, 30kpema Google’s AdSense, DoubleClick, eBay, Amazon Marketplace,
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Google Search, Facebook, YouTube, Google Play, App Store, PayPal, Zalando
Marketplace, Uber, Airbnb, BlaBlaCar. OH-maiiH 11aT(oOpMH OXOILTIOIOTH
IIUPOKUI CHEKTP IisJIBHOCTI, 30KpeMa I iHTepHeT-PeKIaMHI Ta TOPTOBeJIbH1
MaiiIaH9IMKH, IOITYKOBI CHCTEMHU, COIIiaJIbHI Mepexi, 1 pOBUIl KOHTEHT, I10-
CIIYTH, IUIATDKHI CUCTeMU 1 11aTdopMu IUIsl CIUIbHOI eKoHOMIKH (collaborate
economy)!. IxHsa pisbHiCTB Bimirpae Bce OLIBIIY pONb Y COLIATIbHO-
€KOHOMIYHOMY JKMTTI Ta BHUCTYIIA€ Ba’KJIMBOIO YAaCTUHOIO IPOLBITal0YOrO
g poBoro puHKy?. Amke YHKIIOHYBAHHS OH-TANH [UIAT(GOPM TOKOPIHHO
3MIHMJIO KOHIIETIIII0 JOCTYITy 10 iH(OpMaIlii, yMOXJINBHJIO yHUKHEHHS TPAHC-
KOPIOHHUX 6ap’epiB MK KITIEHTaMM Ta MOCTavaIbHUKaMH TOBapiB, nudpo-
BOTO KOHTEHTY ¥ IIOCJIYT, 1110 3yMOBJIIOE PO3IINPEHHS aCOPTUMEHTY TOBapiB,
HOCJIYT Ta IUMPOBOTO KOHTEHTY JUIS CIIOXKUBAYiB, ITIIBUINEHHS e(eKTUB-
HOCTI it KOHKY PEHTOCTIPOMOYKHOCTI IPOMUCIOBOCTI®, BAKOHAHHS IOTOBIPHUX
30608’ a3aub?. Tak, oH-naH waTdhOopMu, 10 HATAIOTH MOCIYTH 31 3/IiCHEH-
HsI pO3PaXYHKIB Ta IJIATEXiB, 3BUIBHSIOTH CTOPIH TOTOBIpHOTO 30008’ 13aHHI,
sIKi mepeOyBaIOTh Ha BiICTaHI, Bifl 000B 13Ky B3a€EMHOTO HagaHHsI KOH(]imeH-
HiitHOi (hiHaHCOBOI Ta 0co6UCTOI iHdOopMAarTii®.

3poCTaHHs PUHKY OH-JIAMH IUTATGOPM 3yMOBHJIO BUHUKHEHHS HayKOBHX
JIVCKYCINl CTOCOBHO HEOOXITHOCTI peryyioBaHHs HOBOI (hOPMH eKOHOMIIHUX
BimHOCHH. ChOTOIHI OCOOIMBO aKTYaJIbHUM € IUTAaHHS IIPAaBOBOTO PEryilio-
BaHHS BIIHOCHH, IIOB’3aHUX 3 0OPOOKOIO, HAKOIIMYEHHSM 1 BUKOPUCTAHHSIM
IIePCOHAIBHUX TAHUX KOPUCTYBAUiB OH-JIANH IUIATGOPM, HiTIPUEMHHUIIBKIX
BIIHOCHH MDK OH-JIa#H IUTaT(OPMOIO Ta IOCTAYIbHUKOM TOBapiB, IU(POBO-
IO KOHTEHTY YU IIOCJIYT, BITHOCHH ILOIO0 3aXUCTY IIPaB yCIX KJIIEHTIB OH-JTalH
11aTOpMU, BKIIOYAIOYH i CIIO)KUBAYIB, POJIi OH-JTalH ITaTopMu y 60poThOi
3 IHTepHeT-IIiPaTCTBOM. 3HAYHI TPYAHOIII] IPOJOBKYIOTH 3 SIBJISITUCS HE TUIbKA
B Me)KaX IIPUBATHOTO IpaBa’, a it KOHKYPEHTHOrO Ta IyOJIiYHOro paBa, a Ta-
KOJK JIEIKMX ACIIEKTIB aJIMiHICTPATUBHOTO i TOJIATKOBOTO PETYIIOBAHHS .

[Tpo6iemaTuky He06XiTHOCTI BUPOOICHHSI HOBOT'O 3aKOHO/IABYOT0 1HCTPY-
MEHTy I e(DeKTUBHOrO IPAaBOBOTO PETYJIIOBAaHHS JOTOBIPHUX BiTHOCHH
3a IOCepeJHUIITBOM OH-TaiH IIATPOpPM y Mexax €poreiicbkoro Comosy

! C Cauffman, ‘The Commission’s European Agenda for the Collaborative Economy — (Too) Platform and
Service Provider Friendly?” (2017) 6 European Consumer and Market Law 235-43. doi 10.2139/ssrn.2883845.
T Pertot and M D’Onofrio, ‘Platforms — Business Models and Contracts’ (2018) 4 European Consumer and
Market Law 170-2.

3 ‘Online Platforms. Digital Economy and Society’ (Digital Single Market, 12 February 2019) <https://ec.europa.
eu/digital-single-market/en/online-platforms-digital-single-market> (accessed: 14.02.2019).

A Franceschi, European contract law and the digital single market: the implications of the digital revolution
(Intersentia 2016) 16. doi 10.1017/9781780685212.

A Janczuk-Gorywoda, ‘Online platforms as providers of transnational payments law’ [2016] 2(24) European
review of private law 250.

® M Schmidt-Kessel, ‘Privatrecht fiir die digital Welt’ (2015) 4 Zeitschrify fiir Gemeinschaftsprivatrecht.
European Community Private Law Review. Revue de droit privé communautaire 157.

Franceschi (n 4) 16; T Rodriguez de las Heras Ballell, ‘Refusal to deal, abuse of right and competition law in
electronic markets and digital communities’ [2014] 5(22) European review of private law 685-702.
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(mati — €C) mpoTAroM OCTAHHIX POKIB IOPYIIYBAIH Y CBOIX IIPAISIX €BPOTIEH-
CbKI IOCIITHUKY IIPUBATHOTO IIpaBa, 30kpeMa X. by, A. Besroposcbka-/lo-
MarajibcbKa, I. [JannemanH, A. ne @panyecki, M. IlIminr-Keccens, I'. Iynb-
te-Hbonbke, @. Lomns, A. Aauuk-Topusoza.

METOIO JOCIUDKEHHSA € IpOBeNeHHs aHalidy Cy4acHOTO €eTally pO3BUT-
Ky €BPOIEHCHKOro IPUBATHOTO IIpaBa MiJi BIUINBOM IU(POBOI peBOIIOLiI,
IIepeayMOB HEOOXITHOCTI IPUIHATTS HOBOTO 3aKOHOABYOTO IHCTPYMEHTY
norosipHoro mpasa €C y cdepi mocepeHUNIBKOI TisSUIBHOCTI OH-JIAH TUIAT-
dopm, Ta 3’sIcyBaHHS 0COOTMBOCTEN aKaIeMiqTHOTo IpoekTy Jupextusu €C
PO TOCePeHUIIBKI OH-JIalH 1u1aTdopmu (nani — mpoekt JupexTusu), pos-
po6IieHoTO BIepiiie B icTopii mpaBoTBopeHHs €C aKageMiqHOIO CIIITBHOTOIO.

3a BUCHOBKaMH €BPOIEHChKOI KOMICIT ITepeIIKoay Ha IUISXY 0 CTabiIb-
HOT'O PO3BUTKY i pPO3IINPEHHs MaciITabiB (PyHKI[IOHYBaHHS OH-JIAllH IUIAT-
dopM (K A7 MOCTINHUX TPABIIB PUHKY, TaK 1 IUIsI HOBUX yYYaCHHKIB) CTa-
HOBJISITh BIIMIHHOCTI HAI[IOHAJBHOTO 3aKOHOMIABCTBA JepKaB — WieHIB €C
Ta (pparMeHTapHICTh peryaoBanHa®. Came TOMy CbOTrOfHI €BpoIeichKa
KOMICIs 3/IIICHIOE HAIIPAIIOBaHHS IPABOBOTO MAacUBY y cdepi BITHOCUH OH-
navH matdopM Ta 6i3Hecy, 3aXUCTy IpaB CIIOKUBAUIB, 30KpeMa, Helo Mifi-
TOTOBJICHUIT TIPOeKT PermameHTy B cdepi mpomaryBaHHsI CIPaBeIJINBOCTI
Ta MPO30POCTI s CyO €KTIB MIANPUEMHUIBKOI MiIsTIBHOCTI — KOPUCTYBadiB
OH-JIAH TIOCEPENHUIBKUX TIOCTYT?, HOBHIA KYPC 15 CIIOKMBAYIB: TIOCUIEHHS
Komici€ero NUIsIXiB 3aXUCTy paB €BPOIENChKUX croskuBayis!l.

BinplIicTh NUTaHb, 3YMOBJICHUX HU(POBOIO PEBOJIOIIEI0, CTOCYIOTHCS
aCIIeKTIB, IIJ0 BUXOOATH 3a Me)Kl KoMIeTeHIl] HallloHaJIbHUX 3aKOHOIABIIIB,
CYIJiB Ta YYE€HHX, 1 BAMAraloTh y3TO/’KEHOIO BUPILIEHHS Ha €BPOIENCHKO-
My PiBHI 3 BUKOPUCTAaHHSAM MDKAMCIUIUIIHAPHOTO IiAXony. K 3a3Ha4aroTh
HAayKOBIIi, OCHOBHOIO MeTo10 €C € CIIpUAHHA y 3[1CHEHH] aHaIi3y HOPM Ta
PO3BUTKY €BPOIENCHKOTO IPUBATHOTO IIPaBa sIK 6araTOrpaHHOTO SIBUIIA, 110
BPaXOBY€ TaKOX 1 BIUIUB I POBOI peBoIoIii. [0JI0BHUM aclieKToM y IIboMy
cayrye 6ayiaHC iHTepeciB, 1110, 3 OJHOTO OOKY, He 3aJIMIIIA€ HOBI pUHKH 6e3
PETyJIATUBHUX IPAaBUJ, a 3 JPYTOro — YMOXJIUBIIIOE YHUKHEHHSI HaJIMipHO-
IO PeryJaIOBaHHS 3 METOIO 3abe3IedeHHs IpaB SIK CIIOKMBAYiB, TaK 1 IHITNX
KJIIEHTIB OH-JIAMH I1aTdOPM, a TAKO’K CTBOPEHHS YMOB [JIsI PO3BUTKY HOBUX
6i3Hec-Mozeneil. 3a3HayeHe MOKe CTATH OCHOBOIO PO3BUTKY CIIPaBXHBOTO
€IMHOTO €BPOIIENCHKOrO PUHKY: IIUISIXOM IIPUUHATTS y3TOI)KEHOI O MiIXO01y,

8 Online Platforms. Digital Economy and Society (n 3).

° Proposal for a Regulation of the European Parliament and of the Council on promoting fairness and
transparency for business users of online intermediation services COM (2018) 238 final 2018/0112(COD)
from 26.4.2018 <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0238> (accessed:
18.11.2018).

10°A New Deal for Consumers: Commission strengthens EU consumer rights and enforcement <http://europa.
eu/rapid/press-release_IP-18-3041_en.htm> (accessed: 18.11.2018).
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3akoHozaBenb €C MaTHMe MOKIUBICTD 3pOOUTHU CBill BHECOK Y 3MiIIHEHHS
IIPO30POCTi Ta MPAaBOBOi BU3HAYEHOCTI, TUM CaMUM, IIIBUIIYIOYN IPUBAG-
JIMBICTh BHYTPIIIHBOI Ta TPaHCKOPHLOHHOI €JIEKTPOHHOI KOMEPIi I BCIX
YYaCHUKIB, 30KpeMa i Y9aCHUKIB i3-3a Mexx €C!L,

['osloBHe IUTaHHS MOJIATAE HE TUIBKU B TOMY, IKUM 4YnHOM €C 31iHicHIOE
PeryJasTUBHUI BILUIMB Ha IUQPOBUIl CeKTOp, a ¥ konu. Opranu Biaagu €C
YIIOBHOBa)K€HI BTPYYaTHUCS, SIKIO CYO €KTH IH(POBOrO PHHKY HOPYIIYIOTH
KOH(DIeHIIIHICTh, aBTOPCHKI IIpaBa ab0 3aKOHOAABCTBO IIPO 3aXHCT IIPaB
cnoxuBaviB. Huni €C nparue peryiroBaTy 1l MUTaHHA CTOCOBHO HACJIIKIB
(i, 30KkpeMa, (PYHKIIOHYBaHHSI OH-JTAaiH IUTaT(GOpPM) IIBUAIIE ex ante, HDK
ex post'?.

Y wMexax crparerii emuHoro mudposoro puHKy €C EBpOIEChKOIO
KOMici€o 6yJI0 IpOBeleHO HU3KY HAyKOBHUX KOH(EpEeHIIl Ta CeMiHapiB,
KOHCYJIBTAIIIN i3 TPOMAJICHKICTIO Ta 3[1MCHEHO BCeOIUYHE MOCIIIKEHHS PO
OH-JIAfH TUIAT(OPM Ha CydacHOMY Iu¢poBOMY PHHKY. BimmosimHa orjiHka
y dopmi BucHOBKIB Oyina BukiazneHa y [ToBimomsieHHI €BporeiichKoi KOMicil
s €sporneiicbkoro Ilapnamenty, Pagu, €Bpomneiicbkoro eKOHOMIYHO-CO-
miasbHOTO KoMiTeTy Ta Komirery perionis COM(2016) 288 “On-naits 1urat-
dbopmu Ta enuHUI TUGPOBUI PUHOK. MOKIMBOCTI Ta BUKJIUKH 7151 €Bporin”
Bin 25 TpaBus 2016 p.'3.

Hanesxnoro peakii€ro Ha JHUCKYCIfiHI IIMTAaHHS, 3yMOBJIEHI PEBOJIOIIEIO
U poBOro pUHKY, CTAIO PO3POOJIEHHS IPOBIIHUMH BYECHUMU JepPXKaB —
yineHiB €C akajgeMiuHoro Inpoekry [Jupextusu. Brmepie npoekt [Jupex-
TUBU OyB Ipe/ICTaBJICHUI IJII OOTOBOPEHb y YETBEPTOMY HOMeEPI KypHAIY
“Journal of European Consumer and Market Law” 2016 p.'*. Huni noxrpu-
HaJIbHI IepeKIagy aHIJIOMOBHOI Bepcii mpoekTy [upexTuBu paHITy3bKOIO,
HIMEIBKOIO, CJIOBAIIbKOIO, IOJIbChKOIO, KOPEHCHKOIO Ta YKPaiHCHKOIO MOBa-

u'> poamintenni Ha odimiitHiil cTopinii [HCTUTYTY €BPOIEHCHKUX TPABO-
BUX nocnimkeHb OcHabpionbkoro yHiBepcutety (Himeuunna). Leit mpoexr €
Pe3yJIbTaToOM CIiIbHOI po6oTy OoCaiIHUIIBKOI IPYIIN Ha/l IIPAaBOM IHU(MPOBUX

11 Franceschi (n 4) 17.

12 H Makiyama and Ph Legrain, ‘How to fix the flaws in the EU’s Digital Single Market’ (Open Political Economy
Network LTD, 8 January 2017) <http://g8fiplkplyr33r3krz5b97d1.wpengine.netdna-cdn.com/wp-content/
uploads/2017/01/OPEN_Report_DRAFT_DSM_analysis.pdf> (accessed: 18.11.2018).

13 Communication from the Commission to the European Parliament, the Council, the European economic
and social committee and the Committee of the regions “Online Platforms and the Digital Single Market
Opportunities and Challenges for Europe” COM (2016) 288, 25 May 2016 <http://eur-lex.europa.eu/legal-
content/EN/TXT/2uri=CELEX:52016DC0288> (accessed: 18.11.2018).

14 Research group on the Law of Digital Services, ‘Discussion draft of a Directive on online intermediary
platforms’ [2016] 4(5) Journal of European Consumer and Market Law 164-9.

15 Tlepexiaa npoexty JUpeKTUBU 1IPO MOCEPeNHUIIBKI OH-IAlH 1aTOpMU YKPAiHCHKOIO MOBOIO 3/iHCHEHO
aBTOpaMM CTaTTi y Mexkax peauisamii npoexry “Made in Europe” mpodinancoBanoro Ilonbcbkum
HaI[iOHaJIBHUM IIeHTpoM Hayku Ne UMO-2012/04/A/HS5/00709: ITpoext [JupeKTUBU IpPO HOCEPeNHUIBKI
on-naitH 1raTdopmu <https://www.elsi.uni-osnabrueck.de/projekte/model_rules_on_online_intermediary_

platforms/translations.html> (nara sBepuenns: 18.11.2018).
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IIOCJIyT, €BPONENCHKOI IPYNH NOCIIIHUKIB-IPAaBHUKIB, 1HIIIFOBAHOI BUE€HU-
mu 3 OcHabpronpkoro yHiBepcutery (HiMewunna) Ta SresnoHcpKoro yHIBEp-
curety (ITonpma). KepiBruku npoekry — X. bymr (Ocnabpiok), I'. lanHeMaHH
(Bepnin), I'. Hlynpre-Hbonbke (Ocnabpiok/Heiimeren), A. BeBiopoBcbka-/lo-
Maranbcbka (Ocuabpiok), @. [Homres (Kpakis/Ocnabpiok). B ocHOBY po3po6-
JICHOTO IIPOEKTY {MpeKTUBY JISATIH 00roBOpeHHsI Ipo6iieM (PYHKIIOHYBaHHS
[OCepeTHUIIbKUX OH-TaiH 11aTdhopM Ha JBOX MDKHAPOIHUX HAyKOBUX KOH-
(epennisnx y mucromani 2015 p. B OcHabprornpkomy yHiBepcuTeti (Himeuwn-
Ha) Ta kBiTHI 2016 p. y fAresnoncexomy yHiBepcureti (ITombima).

HuHi nuckyciiHUMU cepeq] JOCIITHUKIB 3aIUIIAI0THCS TUTAHHS BUIIPaB-
IaHHS OYIb-SIKUX PETYISTUBHUX JIif CY9YaCHUMU 3MIHAMU €IMHOTO IU(PPOBO-
rO PUHKY, 30epeXeHHs 6aJaHCy MK 3aXUCTOM IIPaB CIOKUBAYiB, CBOOOIOIO
PUHKY Ta iHHOBaIi€l0, GOPMU MAKOYTHBOTO PETYJIATOPHOTO IHCTPYMeHTY 'S,
BinbIIiCTh HAyKOBIIIB IIE€PEKOHYIOTh y HEOOXIMHOCTI peryaloBaHHS, IPU
IIbOMY BINTIOBITHUI MOTO piBeHb Ma€ OyTH IIBH/IIE €BPOIEUCHKUM, aHIK
HallIOHAJIBHUM, IO 3a0e3MeYNTh YHUKHEHHS Iepelko] (OyHKIIIOHYBaHHs
€IUHOTO (P POBOrO PUHKY, [IOB’SI3aHMX i3 BIAMIHHOCTSIMH Y HaI[iOHATbHUX
PETyJISTUBHUX BUMOTAX ISl OH-JIaiH miatdopm!’.

Meton po6oTu Haj IPOEKTOM [IMpPEeKTHBH YacTKOBO OyB 3aIIO3MYEHUI
13 mertoposorii JJocmgHUIBKOI I'PynH ICHYIOYOrOo HPUBATHOrO IpaBa €C
(Research Group on the Existing EC Private Law (Acquis Group))!® i Bxiouas
MOPIBHSUIBHO-TIPAaBOBE JTOCIIIKEHHsI CYYacCHOTO 3aKOHOMABCTBA Ta CyJOBOI
HIPaKTUKK Jiep>kaB — wieHiB €C, IHCTPyMeHTH ‘M siKoro mpasa’ (soft law):
CTAQHZIAPTH MOCIYT, po3pobiieH] HAI[lOHAJIBHUMH OpraHaMU CTaHApTH3allii;
peKOMeHIallll, BU/IaHl HalllOHAJIbHUMU OpPTraHaMU 3aXUCTY IIpaB CIIO’KUBAYIB.

[IpoekT [IMpeKTUBHU CKIANAETbCA 13 C€MHU IIaB Ta 29 cTaTei, 110 OXOI-
JIIOIOTH TaKi MUTAaHHS: cdepa 3aCTOCYBAHHS T4 BU3HAYCHHS IIOHATh; BUMOTH
no indopmanii, nepend6adenHoi JUpeKTUBOIO; IPO3OPICTh JIICTUHTY; 3B SI30K
4yepe3 IIaTOpMY; PeryTaliilHi CUCTeMH 3BOPOTHOTO 3B’SI3Ky; 0OOB’SI30K
IIIO/I0 3aXKCTY KOPUCTYBadiB; IMIIEpaTUBHUI XapaKTep; 000B sI3KU OIlepaTopa
1aTOPMHU CTOCOBHO KJTI€HTA Ta MMOCTAYaJIbHUKA; BIIIOBIIAIBHICTD OIlepa-
Topa IaTopMu; perpec; MPUKIHIIEBI MTOTOKEHHS.

HotinbHO 3ayBaskuTH, 1m0 cdepa 3acToCyBaHHs [IMPEKTHBYU 3BYKEeHA JI0
JIOTOBOPIB ITOCTAaBKM TOBApiB, IOCJIYT YU IU(MPOBOrO KOHTEHTY, YKIA[eHIX
MDK ITOCTa4aJIbHUKOM 1 KJIIEHTOM 32 [OIIOMOTOI0 ITOCEpeIHUIBKOI OH-JIAH
wrargopmu. [lopanpin HayKoBi JUCKYCii 3yMOBIIIOE IUTAHHS MOYJINBOCTI

16 Research group on the Law of Digital Services (n 14) 164.

17 Tam camo.
18 T Sénéchal and S Stalla-Bourdillon, Réle et responsabilité des opérateurs de plateforme en ligne: approche(s)
transversale(s) ou approches sectorielles? (Paperback 2018) 182.
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3aCTOCYBaHHS MIOJI0KeHb [ITUPEKTUBH [0 JOTOBOPIB MiHU, YKJIAIEHHX 3a I10Ce-
PEIHUIITBOM COIiaJIBHUX IUTaT(OPM.

SIk 3a3Ha9aI0OTH PO3POOHUKH MPOEKTY [IMpeKTBY, HU3KA TUTAHb BCE IIIe
3aJIMIIAIOTHCS TIPEIMETOM KOHTPOBEPCIMTHUX TUCKYCIN y cepemnuHi po6odoi
rpymnu. 30KpeMa, e MUTAHHSI, 10 CTOCYIOThCs cepu IpoeKkTy upexTusy,
00paHOro MigXOAy CIUIBHOTO PerylioBaHHS PeIyTaIliifHOI CUCTeMH 3BOPOT-
HOTO 3B’sI3Ky, BU3HAYEHHsI MEXI BIIIOBITAJIBbHOCTI orepatopa Iuiatdopmu,
posmupeHHs chepy 3aXUCTY MPaB He TIIBKH CIIOKUBAYiB, a 1 yCIX KJIIEHTIB
OH-JIAMH [UIaT(GOPM, BKITIOYAIOYH ITOCTaYaIbHUKIB Y.

BrcHOBKM. TakuM 4HHOM, IIPOTITOM OCTAaHHIX JIBOX JECSITUJIITH OH-JTailH
11aTOpPMH TOKOPIHHO 3MIHUIN IU(POBY €KOHOMIKY Ta IPOOBXKYIOTh Ha-
maBaTu 6ararto mepesar y cydacHOMYy IudpoBoMy cycriibcTBi. Huni Baskan-
BUM € HampaioBaHHs e(EeKTUBHOTO IMPABOBOTO MACHUBY, IO 3a0€3MeYUTh
MaibyTHe ekoHOMIuHe 3pocTanHs €C, GyHKI[IOHYBaHHS CIIITBHOTO UMPO-
Boro puHKy €C. BBakaemo, 1m0 nmpoekT [upeKTuBy, po3pobiieHnil BepIe
B icTopii mpaBoTBOpeHH:s €C aKageMiqHOIO CIUIbHOTOIO, CTaHEe HOBUM 3aKO-
HOaBYMM IHCTPYMeHTOM st IfudpoBoro punky €C.
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Fryderyk Zoll
Liudmyla Savanets

THE ACADEMIC DRAFT DIRECTIVE
ON ONLINE INTERMEDIARY PLATFORMS -
A NEW LEGISLATIVE INSTRUMENT OF THE EU LAW OF CONTRACTS
AsstrAcT. The article focuses on investigating into the current stage of the European
private law development under the influence of the digital revolution. The authors analyze
the prerequisites for the need to adopt a new legislative instrument of contract law of the
European Union (EU) with regard to intermediation through online platforms. The article
specifically highlights the draft EU Directive on online intermediary platforms which is
developed by the academic community for the first time in the history of EU law-making.

@KPAIHVI 14

Www.pravoua.com.ua




AKAJIEMIYHUI TPOEKT AUPEKTUBU ITPO ITOCEPEAHWLIBKI OH-JIAVIH IJIATOOPMU — HOBUM 3AKOHOJIABYUM. ..

The aim of the article is to analyze the current stage of the European private law
development under the influence of the digital revolution and the prerequisites for the need
to adopt a new legislative instrument of the EU contract law with regard to intermediation
through online platforms, and to identify the specific aspects of the academic draft of
the EU Directive on online intermediary platforms (draft Directive) developed by the
academic community for the first time in the history of EU law-making.

The growth of the online platforms market has evoked scientific discussions about
the need to regulate this new form of economic relations. According to the conclusions
made by the European Commission, differences present in national legislation of the EU
Member States and the fragmented nature of the regulation process hinder sustainable
development and expansion of the scope within which online platforms can operate (both
for regular market players and for new entrants).

The current stage of the European private law development is a multifaceted
phenomenon which gives due consideration to the impacts of the digital revolution and
predetermines the need to develop a new legislative instrument with regard to contractual
relations which involve online intermediary platforms.

The draft Directive developed by leading scholars of the EU Member States is an
appropriate response to the controversial issues evoked by the revolution of the digital
market. Today, there is still controversy between researches with regard to such issues as
justification of any regulatory actions by modern changes in the single digital market, and
also maintenance of the balance between consumer rights protection, market freedom and
innovation, and the forms of the future regulatory instrument.

The method used to work on the draft Directive was partially borrowed from the
methodology of the Research Group on the Existing EU Private Law (Acquis Group) and
included a comparative study of modern legislation and case law of the EU Member States,
soft law instruments developed by national standardization bodies, service standards and
recommendations issued by national consumer rights protection authorities.

The draft Directive consists of seven chapters and 29 articles covering the following
issues: application scope and definitions; requirements to information provided for in this
Directive; transparency of the listing; communication through the platform; reputational
feedback systems; commitment to protect users; mandatory nature; obligations of the
platform’s operator with regard to the client and the provider; liability of the platform’s
operator; regression; final provisions.

As noted by the drafters of the draft Directive, a number of issues still remain in the
focus of controversial discussions in the working group. Particularly, these are the issues
relating to the application scope of the draft Directive, the selected approach for joint
regulation of the reputational feedback system, determination of the limits of the platform
operator’s liability, expansion of the scope of protected rights so that it covers not only the
consumers but all clients of online platforms, including suppliers.

Thus, over the past two decades, online platforms have radically changed the digital
economy and continue providing many benefits in today’s digital society. Currently, it is
crucial to develop and accumulate an efficient legal framework capable of ensuring the
future economic growth and the functioning of the EU’s common digital market. We
believe that the draft Directive developed by the academic community for the first time
in the EU law-making history will become a new legislative instrument for the EU digital
market.

Keyworps: online intermediary platforms; EU contract law; the academic draft Directive
on online intermediary platforms; EU private law; electronic legally binding transaction.
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