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NOTARIAL DEED AS AN ENFORCEMENT ORDER
IN THE POLISH LEGAL SYSTEM

ABsTRACT. The author discusses the importance of a notarial deed as an enforceable title
as a basis for the initiation of judicial enforcement in civil cases in the Polish legal system.
The study discusses all types of notarial deeds, which constitute debtor’s declarations
of intent enabling the enforcement of debt by the creditor by means of state coercion,
bypassing time-consuming court proceedings. In practice, their content and subsequent
enforcement in the course of enforcement proceedings raises many interpretation doubts.

The author concludes that the literature indicates four requirements that should be
fulfilled by a notarial deed to constitute an enforcement order: the preparation by the
notary public in terms of their powers and the form provided for by law, the exact
specification of the performance, the exact date of performance, indication of the creditor
and debtor whose declaration of voluntary submission to enforcement must be made in a
manner that raises no doubts.

In addition to constitutive features, the notarial deed in the cases specified in Art. 777
points 4-6 of Code of Civil Procedure may include additional optional provisions if this is
the will of the debtor. In particular, the debtor may: 1) submit to enforcement only against
certain assets; 2) indicate the deadline after which the debtor submits to enforcement (later
than the date of performance); 3) make submission to enforcement subject to a condition,
e. g. the creditor’s prior fulfilment of mutual consideration; 4) limit the permissible
methods of enforcement, e.g. enforcement against remuneration for work.

The author emphasizes that even if the court dismisses or rejects the application for
granting an enforcement clause, this does not change the status of this deed as an official
document. In the Polish legal system, this means that it can be used to obtain a payment
order in payment-order proceedings.
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NOTARIAL DEED AS AN ENFORCEMENT ORDER IN THE POLISH LEGAL SYSTEM

The legislator in Art. 777 of the Code of Civil Procedure (hereinafter — CCP)!
introduced a closed catalogue of enforcement orders, which, after receiving an
enforcement clause granted by the court, become enforceable titles, entitling
the creditor to effectively submit an application for judicial enforcement.
As A. Marciniak rightly observes, the value of an enforcement order can be
given only by an act, not by the will of the subjects of proceedings and civil
law. Of fundamental importance in this respect is the issue of certainty that the
enforcementorder createdbyanactensuresthatthe duty toperformthe obligation
actually exists. This is undoubtedly connected with the nature of enforcement
as a legal and procedural instrument for the compulsory implementation of
individual-specific legal norms imposing the duty to performa specific obligation.
On the other hand, the use of coercive measures characteristic of enforcement
is associated with a strong interference of enforcement bodies in the sphere of
fundamental freedoms and human and citizen rights, which are also protected
by the Constitution®. As a consequence, the legislator chose such declarations of
intent and knowledge, in many cases authorized or issued by courts or public
administration authorities, which guarantee the security of legal transactions.
First of all, they must precisely specify the obligation that can be fulfilled by
state coercion, and at the same time take a form that minimizes the possibility
of any manipulation as to their authenticity. When discussing a notarial deed as
an enforcement order, it must be seen as an institution of procedural law, the
purpose of which is to enable the creditor to obtain the enforcement order in the
event of non-performance of the obligation covered by that order”.

Therefore, in the light of the indicated Art. 777 paragraph 4-6 of CCP,
in addition to decisions (of court or court referendary), and settlements
(concluded before a common court, arbitral tribunal or mediator), an
enforcement order is also a notarial deed containing a declaration of voluntary
submission to enforcement. This means that a notarial deed containing the
debtor’s declaration of submission to enforcement may be provided with an
enforcement clause and constitute an enforceable title equivalent to a court
judgment with such a clause. It should be noted that in the proceedings for
granting an enforcement clause, the court examines only whether the notarial
deed meets the formal requirements set out in individual provisions, and
whether the deadline for performance of obligation has expired, and whether
there has been an event entitling the creditor to initiate the enforcement and
whether the deadline before which the creditor may apply to the court for an
enforcement clause has not expired*. In such cases, there is no question of any
substantive assessment as regards both the causa of the debtor’s declaration
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! Act of 17 November 1964 — the Code of Civil Procedure (uniform text, Journal of Laws of 2019, item 1460).

2 A Marciniak, ‘Komentarz do art. 777 k.p.c.’ v Kodeks postepowania cywilnego, t IV: Komentarz.
Art. 730~1095" (Marciniak A ed, Legalis 2020).

* Decision of the Supreme Court of 6 October 2011, V CSK 426/10, Legalis.

* Judgment of the Court of Appeal in Bialystok of 19 March 2019, I ACa 676/18, Legalis.
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of a specific content and as to the effects of the performance of the obligation
covered by the declaration.

The jurisprudence clearly indicates that on the basis of an enforceable
title, which is a notarial deed with an enforcement clause, enforcement may
be carried out only up to the amount specified in the deed, and not up to
the amount actually agreed by the parties to the agreement. Submission of
the debtor to enforcement in a notarial deed concerns a performance defined
both as to the subject and as to the legal basis. If, after signing the notarial deed,
the parties have concluded a further agreement, based on which the debtor
declared the provision of further services to the creditor — then this increased
obligation cannot be enforced on the basis of the notarial deed. The same rule
applies to performances withheld by the contractors in the notarial deed>.
Conducting enforcement despite debtor’s payment of the amount specified
in the deed justifies the revocation of enforceability of the enforceable title
pursuant to Art. 840 § 1 of CCP®.

The jurisprudence emphasized that the form of a notarial deed is
compulsory for all significant elements of the legal act, which is the debtor’s
declaration of submission to enforcement, including the designation of the legal
relationship from which the obligation enforced on the basis of such title arises.
The unilateral declaration of the debtor of submission to enforcement contained
in the notarial deed is not constitutive, does not create any obligation between
the parties, which in the declaration are referred to as debtor and creditor’.
For example, if the debtor has not submitted a declaration of submission to
enforcement regarding guarantee of the execution of the agreement for the
transfer of ownership of real estate acquired in a fiduciary way in a form of
a notarial deed, allegation of violation in the judgment of Art. 840 § 1 point 1
of CCP in connection with Art. 777 § 1 point 5 of CCP in connection with
the provisions of the preliminary donation agreement drawn up in the form
of a notarial deed, should have been considered entirely justified. There is no
enforceable title with respect to this obligation that could be appended with an
enforcement clause®. According to the judicature, the debtor’s declaration of
submission to enforcement may be submitted in a notarial deed, which creates
the debtor’s obligation subject to enforcement. The debtor’s declaration of
submission to enforcement may also be submitted in a separate notarial deed
(Art. 777 § 2 of CCP), however, it should indicate the source of the debtor’s
obligation, i.e. this deed should contain the exact indication of the performance
and the source of its creation. The above requirements are absolute. However,
the introduction of the possibility of a separate notarial deed allows the parties
to draw up a civil law agreement after the conclusion (in the form of a notarial

> Judgment of the Supreme Court of 19 March 1975, III CRN 368/74, OSNC 1976, No. 4, item 86.
¢ Judgment of the Court of Appeal in Gdansk of 4 March 1997, I ACa 151/96, LEX No. 78678.

7 Judgement of the Supreme Court of 12 June 2015, II CSK 455/14, LEX No. 1790977.

8 Judgment of the Court of Appeal in Szczecin of 15 February 2018, I ACa 872/17, Legalis.
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deed or in ordinary written form) without the debtor making a declaration of
submission to enforcement, and then making such a declaration by the debtor
in a separate document.

It should be borne in mind that the notarial deed containing the debtor’s
declaration of submission to enforcement, after granting an enforcement
clause to it, gives the creditor the option of initiating enforcement without
prior conduction of examination proceedings. The debtor’s declaration of
submission to enforcement is effective only against a specifically defined claim,
both as to the subject and legal basis. However, a declaration of submission to
enforcement as a result of withdrawal from the underlying agreement cannot
currently be the basis for conducting enforcement (Art. 840 § 1 point 1 of
CCP)’.

The debtor’s declaration of submission to enforcement is usually covered by
the creditor’s consent or, moreover, is a requirement placed on the debtor by
the creditor. However, the creditor’s cooperation (consent) is not a necessary
element of the action. Therefore, when the debtor makes a declaration of
submission to enforcement, no active behaviour of the creditor consisting of
signing a notarial deed is required. Hence, this declaration should be classified
as unilateral action that shape the creditor’s right to pursue the claim covered
by the deed in a simplified manner'. The situation is similarly assessed when
the creditor has also signed a declaration of submission to enforcement,
although the creditor’s participation in the action would suggest the use of
a structure of an agreement. Such an agreement could be treated at most as
(proper) debt recognition''.

As noted by the Supreme Court, the enforcement order in the form of a
notarial deed in which the debtor submitted to enforcement must contain the
creditor’s identification in the manner specified in Art. 92 § 1 point 4 of the Law
on Notaries'?. Consequently, a notarial deed has the power of an enforceable
title if it meets the requirements prescribed for it in the Law on Notaries and
meets the conditions set out in Art. 777 § 1 points 4, 5, 6 and § 2 of CCP, which
will be discussed in further considerations.

The obligation to pay a sum of money specified by a notarial deed may
be expressed in Polish or foreign currency. If this obligation was expressed
in a foreign currency, the court grants an enforcement clause to a notarial
deed with the bailiff’s obligation to convert the awarded amount into the
Polish currency according to the rules set out in Art. 783 § 1 and 2 of CCP.
It is permissible to place in the notarial deed a decision on the interest of
the sum of money indicated in it, together with an indication of the interest
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° Judgment of the Court of Appeal in Warsaw of 4 December 2015, VI ACa 1768/14, LEX nr 2012816.
10 Judgment of the Court of Appeal in Bialystok of 26 June 2017, I ACa 30/17, Legalis.

' Judgment of the Supreme Court of 12 June 2015, II CSK 455/14, LEX No. 1790977.

12 Resolution of the Supreme Court of 28 June 2017, III CZP 10/17, OSNC 2018, No. 4, item 36.
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rate and the date of its payment. Submission to enforcement by a notarial
deed may also apply to future debt™. In Polish doctrine, it is emphasized that
future claims (future debts) are claims arising from legal actions made under
the condition of suspension, or subject to the initial date, of claims based on
only partially realized facts (e.g. claims under a promised contract preceded
by a preliminary contract), and claims that are not reflected in the content
of the legal relationship (e.g. claims resulting from an agreement that may be
concluded on the basis of a framework agreement)'. However, a notarial deed
covering the obligation to perform or refrain from performing certain acts or
not to obstruct the creditor’s acts cannot be considered an enforceable title,
even if it contains the debtor’s declaration of submission to enforcement.

Notarial deed covering a declaration of submission to enforcement
as to the payment of a specific sum of money, release of things marked
as to their kind (in genere) or release of things individually marked (in specie)

In accordance with Art. 777 point 4 of CCP notarial deed in which the
debtor submitted to enforcement and which includes the obligation to pay a
sum of money or to release things marked as to their kind, quantified in the
deed, or to release things individually marked if the deed indicates the date of
performance of the obligation or an event on which the execution is dependent.

In the light of this provision, a notarial deed should indicate: 1) the obligation
to pay a sum of money, quantified in the deed, or 2) the obligation to release
things marked as to their kind, quantified in the deed, 3) or to release things
individually marked, 4) date of performance of the obligation or 5 ) event on
which the performance of the obligation is dependent.

If the notarial deed includes the obligation to release things marked as to
their kind (in genere), it is necessary to specify in the deed the number of
things. However, it is not necessary to determine the quality of the subject
of the performance. According to Art. 357 of the Civil Code (hereinafter —
CC)'S, if the quality of the thing is not marked or is not due to circumstances,
the debtor should provide things of medium quality. However, the sum
of money must be marked in Polish or foreign currency. If the interest is
reserved, it is necessary to indicate the interest rate and the date from which
interest is to be calculated. However, the concept of ‘things individually
marked’ includes both land and housing real estate. It should be assumed
that pursuant to Art. 777 § 1 point 4 of the Code of Civil Procedure, it is not
possible to submit to enforcement with regard to the obligation to empty

3 F Zedler, ‘Poddanie si¢ egzekucji aktem notarialnym’ (1998) 7-8 Rejent 69.

' K Knoppek, ‘Akt notarialny jako tytut egzekucyjny’ (1991) 12 PiP 69 et seq.

> Among others: A Jakubecki, ‘Pojecie zdarzenia, od ktérego zalezy wykonanie obowiazku dtuznika objetego
poddaniem si¢ egzekucji w akcie notarialnym’ (art. 777 § 1 pkt 4-6 k.p.c.), v Notarialne tytuly egzekucyjne
(Marciniak A ed, 2017) 136 et seq, and sources cited therein.

1o Act of 23 April 1964 — the Civil Code (uniform text, Journal of Laws of 2019, item 1145, 1495).
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the premises that is not a separate real estate — this is not a thing that is
individually marked"’.

The criterion, which in practice can be particularly problematic for the
proper preparation of a notarial deed fulfilling the function of an enforceable
title is the determination of the date on which the obligation is to be performed.
This deadline is of a substantive legal nature, so the debtor cannot apply for
reinstatement. The deadline is determined according to the rules of Polish civil
law by indicating a calendar date or establishing a future and certain event
(e. g. the first day of Christmas).

The necessary elements of a notarial deed as an enforceable title in the form
of an indication of the deadline for performance of an obligation or event on
which its performance is dependent require the court to make appropriate
arrangements in the enforcement-warrant proceedings in which the
enforcement order must be transformed into the enforceable title by appending
it with an enforcement clause. It has been argued in the jurisprudence that the
effects of a final court decision on granting an enforcement clause to a notarial
deed in which the debtor submitted to enforcement are limited, since they
are reduced to a preliminary ruling on the issues decided by the court in these
proceedings. With regard to the notarial deed in which the debtor submitted to
enforcement, the enforcement clause granted is declaratory. The scope of the
court’s jurisdiction in these proceedings is in principle limited to procedural
issues, i. e. examining the existence of procedural prerequisites, determining
whether a given deed meets the requirements provided for in the provisions for
a given type of enforcement order, determining whether a given deed, due to
its content, can be executed, and determining whether there has been an event
on which the execution is dependent — substantive legal issues are examined
in a narrow scope — and to a limited extent — resulting from special provisions
(Art. 788, Art. 787—787' and Art. 792 of CCP). Therefore, it cannot be stated
that in these proceedings a civil case is resolved (“adjudicated”). In particular,
in proceedings for granting an enforcement clause to a notarial deed in which
the debtor submitted to enforcement (Art. 777 § 1 point 4 of CCP), it is not
admissible to assess the validity of a legal action'® which for the basis for the
debtor’s declaration of submission to enforcement.

Notarial deed covering a declaration of submission to enforcement
as to the payment of a sum of money specified in Polish or foreign currency
As stated in Art. 777 point 5 of CCP, a notarial deed in which the debtor
submitted to enforcement and which includes the obligation to pay a sum
of money up to the amount explicitly specified in the deed or specified by
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17 M Lochowski, ‘Komentarz do art. 777 k.p.c.” v Kodeks postgpowania cywilnego, t I-1I: Komentarz (Szancito T
ed, Legalis 2019).
'8 Judgment of the Supreme Court of 10 August 2017, I CSK 44/17, LEX nr 2365546.
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means of an indexation clause, when the deed indicates the event on which
the performance of the obligation is dependant, as well as the deadline for the
creditor to apply for the enforcement clause to be appended.

In this case, the notarial deed should indicate: 1) the obligation to pay a
sum of money up to the amount explicitly specified in the deed or specified
by means of an indexation clause, 2) the event on which the performance of
the obligation is dependant (expiration of the deadline or the fulfilment of the
condition as a future and uncertain event), 3) the deadline for the creditor to
apply for the enforcement clause to be appended. The legislator, when referring
to the concept of indexation clause, introduced the possibility for the parties
to stipulate in the contract that the amount of the pecuniary benefit will be
determined according to a value measure other than money (e. g. prices of
precious metals or certain raw materials).

The discussed structure refers to the situation when the specificity of
the relationship between the debtor and the creditor does not allow for a
precise determination of the amount of a sum of money due. It should be
considered that it will apply to claims which do not yet exist or future ones.
The obligation to pay the sum of money referred to in this provision should
indicate only its maximum amount. When applying for an enforcement
clause, the creditor must specify the amount of the obligation. This does not
mean that the creditor is required to provide documents with the amount due,
but only to demonstrate the occurrence of an event justifying the occurrence
of the obligation of the debtor. The jurisprudence indicated that the parties
may indicate in the notarial deed concerning submission to enforcement the
maximum amount of the debtor’s liability in respect of interest, however, the
lack of such a limit does not compromise the effectiveness of the obligation
to pay interest as well as the effectiveness of the declaration of submission to
enforcement with regard to interest benefits. For example, if in the notarial
deed referred to in Art. 777 § 1 point 5 of CCP, specifies the indexed amount
of the loan granted, deadlines for its repayment and interest on this amount on
a monthly basis, these data are sufficient to specify the extent of the debtor’s
performance in respect of interest, since determining its amount boils down to
a simple mathematical operation®.

The deadline limiting the creditor in the possibility of applying for an
enforcement clause, provided for in Art. 777 § 1 point 5 of CCP, is considered
observed if, before its expiry, the creditor applies for the enforcement clause
to be appended, however, the first submission of the application should be
considered crucial. The assessment whether the date specified in the deed
pursuant to Art. 777 § 1 point 5 of CCP has expired at the date of consideration
of the application for granting an enforcement clause to a notarial deed is
procedural, not substantive. The expiry of this deadline does not release the

Www.pravoua.com.ua

1 Judgment of the Supreme Court of 23 July 2015, LEX No. 1771519.
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NOTARIAL DEED AS AN ENFORCEMENT ORDER IN THE POLISH LEGAL SYSTEM

limited debtor from liability for claims secured by a mortgage established
on the property, and only this issue, i.e. the assessment of the legitimacy or
existence of the obligation covered by the content of the enforcement order,
may be the subject of an anti-enforcement proceedings as provided for in
Art. 840 § 1 point 1 of CCP. Enforcement-warrant proceedings do not serve
the purpose of examining the legitimacy and maturity of an obligation covered
by an enforceable title. The basis for an anti-enforcement proceeding is the
invalidity or ineffectiveness of a declaration of submission to enforcement or
the possibility to challenge it*. Similarly, for the observance of this deadline, the
fact that the creditor has filed another application for granting an enforcement
clause to an enforcement order against the debtor’s legal successor after the
deadline specified in the notarial deed is no longer relevant. Since the creditor
obtained an enforcement clause against the primary debtor within the period
specified in the notarial deed, the necessity to obtain an enforcement clause
pursuant to Art. 788 § 1 of CCP against their legal successor, cannot have
negative effects on the creditor in the form of loss of the right to apply for an
enforcement clause against the legal successor of the debtor?..

As indicated in the jurisprudence, it is permissible to grant an enforcement
clause to a notarial deed in which the debtor submitted a declaration of
submission to enforcement of maintenance payments. The court may dismiss
the application for granting an enforcement clause to such a notarial deed if
its content and the debtor’s declaration of submission to enforcement clearly
show that it was submitted to circumvent the law*.

Notarial deed covering the debtor’s declaration of submission to enforcement
against the encumbered object

In accordance with Art. 777 point 6 of CCP a notarial deed specified in
Art. 777 points 4 or 5, in which a person, other than a personal debtor, whose
property, claim or right isencumbered with a mortgage or pledge, has submitted
to enforcement against the encumbered object in order to satisfy the pecuniary
claim due to the secured creditor. The term “encumbered with a mortgage” as
used in the provision should apply to both claims and real estate, which are
subjects of security. A constitutive element of the possibility of granting an
enforcement clause to a notarial deed pursuant to the abovementioned Art. 777
§ 1 point 6 of CCP is the encumbrance of real estate with a limited property
law in the form of a mortgage®. This type of notarial deed allows submission to
enforcement of a limited debtor, i.e. a debtor who is not a personal debtor. The
debtor’s declaration should contain a limitation of liability to property, claim
or right encumbered with a mortgage or pledge, which will make it possible

+020C « MTHIVdIA OdVdLI

20 Judgment of the Court of Appeal in Warsaw of 24 July 2013, I ACa 333/13, Legalis.
21 Tbid.
22 Resolution of the Supreme Court of 4 December 2013, III CZP 85/13, OSNC 2014 r., No. 3, item 28.

# Judgment of the Court Appeal in Cracow of 9 April 2019, I ACa 365/18, Legalis.
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to invoke a limitation of liability during the execution. According to Art. 837
of CCP the debtor may invoke a limitation of liability only if this limitation
has been specified in the enforceable title. As a consequence, the subject of the
security should be precisely described in the deed. In the remaining scope, the
deed should meet the requirements of one of the notarial deeds specified in
Art. 777 § 1 points 4 or 5 of CCP.

When discussing the requirements which should be met by a notarial deed
in the situation described in Art. 777 § 1 point 6 of CCP it should be emphasized
that the court —when granting an enforcement clause to the order —was obliged
to examine two circumstances: whether from the formal side submission
to enforcement by the debtor corresponds to Art. 777 § 1 point 6 of CCP,
i.e. whether it was made in the form of a notarial deed, whether it contains
a specification of the subject of future execution and whether it was specified
enough to be subject to forced execution by a bailiff*.

According to the essence of material collateral for claims, the debtor’s
declaration of submission to enforcement authorizes the creditor to obtain
satisfaction “against the encumbered object”. In this case, the encumbered
object should be understood as property, claim or right encumbered with
a mortgage or pledge. Material collateral, by its very nature, authorizes the
creditor only to enforce a pecuniary benefit (secured pecuniary claim).

Concrusions. To sum up, the literature indicates four requirements that
should be fulfilled by a notarial deed to constitute an enforcement order:
the preparation by the notary public in terms of their powers and the form
provided for by law, the exact specification of the performance, the exact date
of performance, indication of the creditor and debtor whose declaration of
voluntary submission to enforcement must be made in a manner that raises
no doubts®.

As a result, the basic element of the content of the notarial deed used as an
enforcement order is the debtor’s declaration of submission to enforcement.
It must clearly indicate the debtor’s submission to enforcement by a specific
creditor of a specific performance resulting from the indicated legal relationship
between that creditor and the person making the declaration. In particular,
the phrase “under pain of enforcement” should be considered insufficient in
this regard. It should be considered appropriate to use the statutory expression
“to submit to execution” in a notarial deed”. The doctrine indicates that
such a solution is intended to protect the right of the debtor, because only
on their will expressed in the declaration depends whether the execution of
performances from a given legal relationship will be conducted on the basis

# Decision of the Regional Court in Gdansk of 15 November 2012, ITI Cz 1125/12, LEX No. 1714481.

» K Korzan, ‘Gloss to the judgment of the Supreme Court of 19 March 1975 (III CRN 368/74, OSPiKA 1976)
item 173.

% A Marciniak, ‘W kwestii oswiadczenia dtuznika o poddaniu si¢ egzekucji’ (1990) 42 AUL 63 and the literature
cited therein.
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of the enforcement order so obtained or on the basis of e. g. a court decision.
Moreover, the omission in the enforcement order of the legal relationship from
which the enforced obligation arises would open the way to abuse, as it would
enable the use of the title to enforce performances from other legal relationships
between the parties, provided that the party making the declaration would be
the debtor obliged to analogous performance?.

In addition to constitutive features, the notarial deed in the cases specified
in Art. 777 points 4-6 of CPP may include additional optional provisions
if this is the will of the debtor. In particular, the debtor may: 1) submit to
enforcement only against certain assets; 2) indicate the deadline after which
the debtor submits to enforcement (later than the date of performance);
3) make submission to enforcement subject to a condition, e. g. the creditor’s
prior fulfilment of mutual consideration; 4) limit the permissible methods of
enforcement, e. g. enforcement against remuneration for work®. The principle
of freedom of contract in force in substantive civil law (Art. 3531 of CC)
supports this possibility. The Supreme Court assumed that it is also the court’s
duty —when considering the creditor’s application for granting the enforcement
clause to a notarial deed — to consider whether voluntary submission to
enforcement is in connection with other provisions of the deed that would limit
submission to enforcement or make them dependent on mutual consideration
of the creditor®.

However, the problem of not being able to obtain an enforcement clause
relates primarily to situations in which a notarial deed is imprecisely formulated,
deprived of the formula of submission to enforcement of the debtor, and also
when the deadline in which the creditor may use it as an enforcement order has
expired. For example, if the defendant made in a notarial deed a commitment
to pay a pension, but without the submission to enforcement with regard to
this obligation, the creditor has a legal interest in obtaining an enforcement
order in the form of a final court judgment awarding the said pension®.

In the event of submission to enforcement in a notarial deed and granting it
an enforcement clause as to the required pecuniary benefits and the initiation
of enforcement proceedings, the debtor’s legal interest should be pursued in
anti-enforcement proceedings, not an action to establish a legal relationship
(Art. 189 of CCP)’. If, after the issue of a notarial enforcement order, and
before the enactment of an enforceable title, the obligation established by that
order does not exist, the appropriate legal remedy is an action to establish that
the claim covered by it does not exist*.

+020C « MTHIVdIA OdVdLI

27 Marciniak (n 2).

# P Gil, ‘Tytut egzekucyjny w postaci aktu notarialnego wg przepisu art. 777 § 1 pkt 4 i 5 k.p.c.’ (2000) 1
Rejent 30.

¥ Judgment of the Supreme Court of 26 February 1960, III CR 922/59, OSNCK 1961, No. 3, item 70.

% Judgment of the Supreme Court of 9 September 1963, IT PR 596/62, OSNCP 1964, No. 9, item 185.

' Judgment of the Court of Appeal in Bialystok of 7 July 2013, I ACa 173/13, Legalis.

32 Judgment of the Supreme Court of 28 June 2017, IV CSK 511/16, LEX nr 2360534.
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In order to end the considerations regarding the notarial deed as an
enforcement order, it should be emphasized that even if the court dismisses or
rejects the application for granting an enforcement clause, this does not change
the status of this deed as an official document. In the Polish legal system,
this means that it can be used to obtain a payment order in payment-order
proceedings.
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Kinra ®nara-TepymmuHcbka

HOTAPIAJIbHUM AKT IK BUKOHABYUM [JOKYMEHT
Y ITOJIbCBKIN ITPABOBIM CUCTEMI

AHOTALIIA. ABTOpPKa [OCII/IKY€ BaXJIUBICTh HOTApIaJbHOIO aKTa SIK BUKOHABYOTO
IOKyMeHTa, TOOTO OCHOBHU MJIsI MOPYIIEHHS! BUKOHABYOTO MPOBAIKEHHS Y IHUBUIBHUX
CIIpaBax y IOJIBCHKIN IPAaBOBIHM cucTeMi. Y NOCTIIKEHHI pO3ITISAAIOTHCS BCl BUANA HO-
TapiaJIbHUX [IPaBOYMHIB, SIKI CTAHOBJIATH BOJICBUSBICHHS OOpP)KHUKA, 110 JAIOTh 3MOTY
KPEeIUTOPOBI CTATYBATH OOPT 3a JOITOMOTOO IePKABHOTO MIPUMYCY, MUHAIOYH TPUBAIUI
cynosuit po3risan. Ha mpakTuili ix 3MICT 1 mofiajbllle BUKOHAHHS Y IPOIeCi BUKOHABYOTO
IIPOBA/KEHHSI BUKJIMKAE 6araTo CyMHIBIB Y TIyMadeHHI.

ABTOpKa OXOIUTH BUCHOBKY, IIIO B JITePaTypl 3a3HAYAIOTHCSI YOTUPU BUMOTH, SIKUM
Ma€ BiAIIOBigaTH HOTApiaIbHUIL AKT, 1106 MATU CUJTy BUKOHABYOTO JOKYMEHTA: MiATOTOB-
JICHUIT HOTapiycoM BIifIIOBITHO IO HOTO IOBHOBaXKeHD 1 popmu, mependadeHoi 3aKOHOM;
TOYHA JIeTaJli3allisi BAKOHAHHS, TOYHA IaTa BUKOHAHHST; 3a3HAYEHHs KpequTopa ta 60piK-
HUKa, 3as1Ba PO MOOPOBITbHE OAHHS SKUAX 10 BAKOHABYOTO OpraHy Ma€ 6yTu 3pobire-
Ha TaKUM YHUHOM, 11100 He BUKIMKATHA CyMHiBiB.

@KPA'I'HVI

Www.pravoua.com.ua
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KpiM KOHCTUTYTHBHHUX O3HAK, HOTaplaJbHUU aKT, y BHUIIAJKaX, 3a3HAYEHUX
y IyHKTax 4-6 cT. 777 1lUBIIbHOTO IpoOIleCcyaJbHOTO KOJEKCY, MOKe BKJIIOYATH /10~
naTKoBI (aKyJIbTATUBHI MOJIOKEHHS, 3a OaKaHHAM OOp)KHHKA. 30Kpema, OOP)KHUK
MosKe: 1) mogaTé OO MPUMYCOBOTO BUKOHAHHSI JIMIIE IIIOJO [IEBHUX aKTUBIB; 2) BKa-
3aTH KIHIIEBUI TEPMiH, IICIs SIKOTO OOP)KHUK IMO/Ia€ M0 BUKOHAHHs (Mi3HIIIe MaTh
BUKOHAHH:); 3) 3poOUTH IMOJAHHS 10 IPUMYCOBOTO BUKOHAHHS 3aJIE)KHO Bifl YMOBH,
HAIMPUKIIAT, MOMIepeJHE BUKOHAHHS KPEIUTOPOM 3YCTPITHOTO 3aI0BOJIEHHS; 4) 06Me-
JKUTH TOTMYCTUMI CITOCOOU IPUMYCOBOTO BUKOHAHHS, HAIPUKIA/, 3a0e3MeIeHHs BU-
KOHAHHS OIJIATH ITpalli.

ABTOpKa HaroJIoIIye, II0 HaBiTh SIKIIO Cy[ BIIXWISAE YU BIIMOBJISIE B 3aJOBOJIEHHI
3asIBU IIPO HAJAaHHS BUKOHABYOTO 3aCTEPEKeHH, I1e He 3MIHIOE CTATyCy IIbOTO aKTa SIK
odirifHOro JOKyMeHTa. Y HOIbCHKil IIPaBOBIil CHCTEMI Ife 03HATAE, 110 BiH MOXe OyTn
BUKOPUCTAHMI [l OTPUMAHHS IUIATDKHOTO TOPYYEHHS Iifl Yac IIPOBA/I)KEHHs y CIIpaBl
LIOJ0 MJIATIKHOTO JOPYYeHH .

KJIOUOBI CJIOBA: HOTapiaJIbHUY aKT; BUKOHABYM JIOKYMEHT; BUKOHABYE ITPOBAJIKEH-~
HsT; TIOJIbChKA IIPABOBA CUCTEMA.
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