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LIMBUIBHO-IIPABOBUM 3AXVICT ®IPMOBUX KOJILOPIB
SIK TOPTOBEJIBHUX MAPOK:
[TOPIBHAJIBHUI ACIIEKT

AHOTALIA. BIuinB Kosbopy Ha JIIOAWHY Ba’KKO IepeoliHuTH. Tak, 6i0J0riYHO MU Ha-
JIAIIITOBAHI pearyBaTH IIeBHUM YMHOM Ha Pi3Hi KOJIbOPOBI ITOJIPAa3HUKH, TOAI SIK BIAIIOBIN-
HO IO KYJIBTYPH Ta TPATUIII MA HalAEMO KOJIBOPY PI3ZHOTO COIIATBHOTO 3HAYEHHS, III0
moroMarae o6’ eqHyBaTHCH Y Pi3Hi CIUIBHOTH, ifeHTH(IKyBaTH HAIITY HAJIOKHICTD 10 HUX.
Tak camo I MapKeTHHT BaXXKO ysIBUTH 63 3a/isIHHS pisHUX KOJIbOpPiB. TOMY He ANBHO, 1110
KOMITaHii HAMaraloThCsl 3aXUCTUTH CBOI PiPMOBI KOJIBOPH, 30KpeMa SIK TOPTOBEJILHY Map-
KY, 1 IPOTUAISTH BUKOPUCTAHHIO TAKUX KOJIbOPIB CBOIMHU KOHKYPEHTaMU.

HuHi icHye Tpu cocobu, 3a JOIOMOTIOIO SIKMX KOJIp MO)Ke OyTH 9aCTHHOIO TOPTO-
BEJIPHOT MapKHU: sSIK YaCTHHA TPAMUIIIHHOI MaPKH (1110 MICTUTH IHIII BUSHAYAIbHI O3HAKH;
SIK-OT CJI0Ba Ta (DOPMHU); SIK €IMHA IIOCTITOBHA O3HAKA 30BHIIITHBOTO BUIIISAY IPOAYKTY;
SIK KOJIP SIK TaKuil (TaKOX BiOMUIL Ik abcTpakTHUIL Komtip). CaMe 1eit OCTaHHI crioci6
1 CTaHe IIpeIMETOM HAIIIOTO JOCIIIKeHHS.

3axuUCT KOJIbOPY SIK TOProBeJIbHOI MapKHU € BITHOCHO HeflaBHIM sBuireM. [lo 1980-x po-
KIB 3aXUCT aOCTPAKTHUX KOJIbOPIB OyB IEPeBa’KHO HEMOXUIMBUM BiIIOBITHO 10 6ib-
LIOCT] HAI[IOHAJIBHUX 3aKOHIB IIPO TOPrOBeJIbHI MapKU. TaKUil 3aXUCT TOIYCKABCS JIUIIIE
3a JOKTPUHOIO HeIOOPOCOBICHOT KOHKYPEHIIl.

MeToOI0 CTATTi € HOPIBHSHHS 3aXUCTy (DIPMOBHUX KOJIBOPIB SIK TOPTOBEIBHUX MApOK
y Cnonyuenux Illtarax AMepuku ta €spomneriickkomy Corosi (Ha mpukazi npasa Himeu-
quHH Ta Benukoi bpurawnii).

BcranoBieHo, 110 3a OCTaHHI KUTbKa JeCATHUNITh (DipMOBI KOJIBOPU MPOMIILIN IIJISX
Bifl TIOBHOTO HEBU3HAHHS 32 HUMH HEMOJIUBOCTI OyTH 3apeecTPOBAHUMU SK TOPTO-
BeJIbHI MapKU 10 3aKpIillJIeHHS TAKOI MOAUINBOCTI Ha 3aKOHOIAaBYOMY PiBHI. 3HAYHY POJIb
IIPY IbOMY Bifirpaja Cy[ioBa IPaKTHKa, IPUIOMY sK y KpaiHax 3araJbHOro, TaK i KOHTH-
HeHTanbpHOro mpasa. [linxin CIIIA ta €Bpormeiicbkoro Coro3y 100 IPABOBOTO 3aXUC-
Ty $ipMOBHX KOJIBOPIB SIK TOPTOBEJIPHUX MapOK Ma€e HU3KY CIIUIBHUX O3HaK. [To-mepire,
KOJIp SIK TaKMiT 91 KOMOiHAIlisl KOJIIBOPIB Y IIPUHIIMII MOKe Oy TH 3apeecTPOBAHO SIK TOP-
roeIbHY Mapky. [To-mpyre, B 3asIBIIi Ha peecTpariilo Heo6XiTHO mogatu rpadidHe BiTo-
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6pa’keHHsI KOJIbOPY SIK TAKOTO 91 KOMOIHAIIIT KOJIBOPIB, sike 6 JaBajo 3MOTY BU3HAYUTHU
MeKi IPaBOBOI OXOPOHH, sika OyJe HaJaHa y pasi peecTpallil TaKoi TOProBeJbHOI MapKH.
ITo-TpeTte, HEOOXIMHO MIATBEPAUTH, IO KOJIIP SIK TAKUI 91 KOMOIHAIIiSI KOJIHOPIB MAIOTh
PO3Pi3HSUIbHY 30aTHICTb, SIK IPABUJIO, HAOYTy BHACIIIOK BUKOPHCTAHHSL.

Kimouosr cnoBa: ¢ipMoBuit Koutip; KOJIIp SIK TaKHiT; KOMOIHAIIST KOIBOPIB; PO3PI3HSIIb-
Ha 3[]aTHICTb; TOPTroBeJIbHA MapKa.

BB KoIbOpY Ha JIFOJUHY BAXKKO IepeomiHuTU. Tak, 6i0J0riYHO MU Ha-
JIAIIITOBAHI pearyBaTy II€BHUM YMHOM Ha Pi3HI KOJIbOPOBI1 TNONPasHUKH, TOmi
AK BIIIOBIHO IO KYJbTYPHU Ta Tpajulii MU HaJaeMO KOJLOPY p13Horo co-
1[iaJIbHOTO 3HAYeHHS, 1110 JOIIOMarae 06’ C/IHYBaTUCD Y Pi3HI CHIIBHOTH, 1IeH-
TH(]IKyBaTH HAIy HAJEKHICTh 10 HUX. Tak caMo i MApKeTUHT BaXKKO YSIBUTH
6e3 3a/lisTHHSI PI3HUX KOJIbOPIB. TOMy He IMBHO, II0 KOMIAHIl HAMaraloThCs
3aXHCTUTH CBOI PiPMOBI KOIBOPH, 30KpeMa 1 SIK TOPrOBEJIbHY MapKy, i IPOTHU-
O1ATH BUKOPUCTAHHIO TAKUAX KOJIbOPIB CBOIMU KOHKYPEHTAMH.

HuHi icHye Tpu criocobu, 3a TOMOMOToI0 SIKUX KOJIp MO)Ke OyTH YacTH-
HOIO TOPTOBeJIbHOI MapKH: SIK YaCTUHA TPAAHIIIIHOI MapKH (110 MiCTUTB iHIII
BH3HAYaJbHI O3HAKY, SIK-OT CJI0Ba Ta GOPMH); SIK €IMHA TOCTIOBHA O3HAKa
30BHIIIIHBOTO BUIJISY IPONYKTY; SIK KOJIIP SIK TaKHUI (TaKOX BITOMUI K a0-
cTpakTHHUI Koiip). CaMe Ieil OCTaHHIM cnoci6 i cTaHe MpeaMeTOM HAIIOro
TOCTIIKEHHS.

3aXUCT KOJIBbOPY AK TOPrOBeJIbHOI MapKU € BIIHOCHO HeNABHIM SBUILIEM.
Jo 1980-x poKiB 3aXUCT aOCTPAKTHUX KOJIOPIB OYB IepeBaskHO HEMOXKIIMBUM
BIITIOBITHO 10 GUIBIIIOCTI HAlIOHAIBHUX 3aKOHIB PO TOPrOBeJIbHI MapKu. Ta-
KNI 3aXUCT JOIYCKABCs JINIIIE 33 IOKTPUHOIO HeToOPOCOBICHOT KOHKY PeHIIii.

METOIO0 IOC/IJPKEHHS € TIOPIBHSHHS 3aXUCTY (PiPMOBHUX KOJIbOPIB SIK TOPTO-
BeIbHUX Mapok y Crionydenux Illtatax Amepuku ta €sporneiickkomy Coro3si
(na mpuxitazi npasa Himewannu ta Bennkoi bpurawii).

Cnonyueni [lImamu Amepuru

[TpaBo ToprosenbHux Mapok y CIIIA nogaso cBoro yibepaizaniio e 3 3a-
kony Jlenxema (Lanham Act)' 1946 p. BinnosinHo 10 11b0T0 3aKOHY IIiJ| TOP-
TOBEJIBHOIO MapKOIO PO3yMIIOTh Oyab-sike CJIOBO, Ha3BYy, CUMBOJ ab0 crocid
abo Oymb-sKy iX KoMOiHaIi0, 1110 ineHTUdIKy€e Ta BiIpi3HSIE TOBAPHU OJHOTO
BupoOHMKa ab0 MPOHABIS Bil TOBapiB IHIIMX BUPOOHMKIB a60 MPONABIIIB.
Xo4a KOJIbOPH SIBHO He BKa3aHi K IIOTEHIIIHA TOPTrOBeJIbHA MapKa y IbOMY
BU3HAYEHHI, Y 3aKOHI HeMa€ HI4O0TO, 110 3aBa’kajio 6 OKpeMOMy KOJIbOpY 6yTH
IIPEIMETOM TOPTOBEJIBHOI MapKH.

[TpakTuka 3axucTy ipMOBHUX KOJIBOPIB SIK TOproBeabHuX Mapok y CIIA
noyvasacs e 3 pimrensi Anessiiinoro cyny CIIA o denepaipHOMY OKpyTy

! Lanham (Trademark) Act (15 U.S.C.) <https://govtrackus.s3.amazonaws.com/legislink/pdf/stat/60/

STATUTE-60-Pg427.pdf> (accessed: 23.12.2022).
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y cupasi In re Owens-Corning Fiberglas Corporation Bin 8 >koBTHs1 1985 p.2.
Crpasa crocyBanach 3assBku Owens-Corning Ha peecTpaliilo poskeBoro Kojabo-
pY siK ToproBesnibHOI Mapku. Owens Corning 3aitManacsi BApOOHUIITBOM CKJIO-
BOJIOKHA PO’KEBOTO BIATIHKY IOHaM 30 pOKiB Ta BUKOPUCTOBYBAJIa POKEBUU
KOJIIP SIK MAPKEeTHHTOBHIT IHCTPYMEHT: cyioraHoM 6yB “IlymMarodu 1mo-poxeBo-
My”, a IepCcoHaKeM-TaTiCMaHOM — PO)KeBa IaHTepa. B oOrpyHTyBaHHI CBOrO
pillleHHs CYZ, 3a3HAYMB, IO CyJ0Ba NPAaKTUKAa PO3BHBAlIACA BIAIOBIIHO 10O
3akony Jlerxema’ 3a MpUHIIAIIOM, 3TiTHO 3 SIKUM, SIKIIIO 3HAK MOKe MaTH a60
HaOyTH PO3PI3HSUIbHY 3IaTHICTH JIJIS1 TOBAPiB 3assBHUKA B TOPTiBIIi, BIH MOXKe
CITY)KUTH TOPTOBEIBHOI0 MAPKOI0. 3a3HAYAI0YH, 110 ‘BUKOpPUCTAaHHS Owens-
Corning Koabopy “pokeBHil” He BUKOHYE He IOB SI3aHUX 13 TOPrOBEJIHHOIO
MapKowo (YHKIH, i BiIIOBiga€ KOMEPUIMHUM i CYCHUIBHUM IIUISIM TOPTO-
BeJIbHUX Mapok’, Cyz AifIIIOB BUCHOBKY, III0 TaKe BUKOPHUCTAHHS ‘BUKOHYE
KJIACUYHY (DYHKIIII0 TOPTOBEJIbHOI MapKU — BKa3ye Ha ITOXOKEHHSI TOBapY
1, TAKUM YMHOM, 3aXHIIa€ TPOMAJICHKICTD . Buxopstau 3 1iporo, Cyz mocTaHo-
BUB, 1m0 Owens-Corning ‘Maia IpaBo 3apeecTpyBaTH CBiit 3HaK .

HacTtynHuM KpOKOM PO3BUTKY IIpelefleHTHOI IPaKTUKU IIO0 3aXUCTY
KOJIbOPY SIK TOPTOBEJIBHOI MapKu CTajo pimreHHst y crpasi Qualitex Co. v.
Jacobson Products Co., Inc.’. Kommanis Qualitex mpoTAromM TpUBAjIOro 4acy
apbyBana BupoOII0OBaHI HEIO MOKPUTTS IJIS PACYBAJIBHUX JIOIIOK Y 3€JIeHO-
3osoruit Kouip. ITicis Toro, sik KoMmaHis-Bigmosinay Jacobson Products cra-
Jla HaCIimyBaTH ii, modapOyBaBIIIH BIACHY IIPOAYKIIIO B IIEHTUYHUI KOJIIp,
komnanist Qualitex 3apeecTpyBaia cBiil GipMOBUIT 3eJI€HO-30JI0THI KOJIP SIK
TOPrOBeJIbHY MapKy i IofaJla 0 Cy[y Ha BiAIOBiada 3a IOPYIIEHHS IpaB
Ha TOProBeJIbHY MapKy Ta HeoOpOCOBiCHY KOHKYypeHIifo. Kommanis Jacobson
Products cTBepmpKyBaIa, 110 KOJIIp caM cO60I0 He MOKe OXOPOHSITHCH SIK TOP-
roBejbHa Mapka. Takuil HiAXil COPUNHSUIM CY[OM aleJISAIiiHOI iHCTaHII,
1110 NIPU3BEJIO 10 AHYJIIOBAHHS TOProBesbHOI Mapku. OnHak BepxoBHUI cyr
BH3HAB OCHOPIOBAHY TOPrOBEJIbBHY MapKy I1ICHOIO, BIMHOBUBIIN Ii OXOpOHY,
OCKIJIBKH B 3aKOHOJIaBCTBI He OYJIO IePeIIKo IJIsI OXOPOHU SIK TOPTOBEJIBHOT
MapKH KOJIbOPY caMOro co60io.

Cyn 3asHauuB, 10 ‘I1HOAI KOJIp BIAIOBiaTHMe 3araJbHUM 3aKOHOIAB-
YUM BHMOTaM IIIOJJ0 TOPTOBEJIbHOI MapKu. | Koy 1ie BiOyBa€ThCs, KOIHE
creriaJibHe IIPAaBWJIO 3aKOHY He 3aBa’Ka€ BUKOPUCTAHHIO KOJIbOPY SIK TOPToO-
BeJIbHOI Mapku . BepxoBHuI1 cyn, BpaxoByoun ¢popMynoBaHHs 3akony JleH-
XeMa Ta IPHUHIUIN 3aKOHOAaBCTBA IIPO TOPTOBEIbHI MapKH, BUPIIIUB, 110
KOJIIp caM cO60I0 MOKe OyTH BKJIIOUEHWUIT IO KaTeropii 3HaKiB, sKi MOXYThb

2 In re Owens-Corning Fiberglas Corp., 774 F.2d 1116 (Fed. Cir. 1985) <https://law.resource.org/pub/us/case/
reporter/F2/774/774.F2d.1116.84-1416.html> (accessed: 23.12.2022).

> Lanham Act (n 1).

* In re Owens-Corning Fiberglas Corp., 774 F.2d 1116 (n 2).

> Qualitex Co. v. Jacobson Products Co., Inc. 514 U.S. 159 (1995) <https://caselaw.findlaw.com/us-supreme-
court/514/159.html> (accessed: 23.12.2022).
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CJIy>KUTH SIK TOPTOBeJIbHI MapKu. Cyz BU3HAB, 1110 KOJIIP IPOLYKTY He CXOKUN
Ha TOBUIbHI, BUTAJINBI a00 He3BUYAMHI CJI0BAa YU OU3AMH, SIKi aBTOMATUIHO
MOBITOMJISIFOTH TPOMAJICHKOCTI, 1110 BOHH BITHOCSATHCS 10 KOHKPETHOTO OpeH-
Iy, ajie BIH TaKOXX 3a3HAYUB, IO 3 9aCOM IIEBHHUI KOJIIP HA IIPOAYKTI MOXKe
HaOyTH IIi€l XapaKTepUCTUKHU Ta OyTH 3JAaTHUM Io3Hadatu Openza. Tobro,
SIKIIIO KOJIIP MOYKe CIYKUTH (PYHKIIIE€I0 BKa3iBKY Ha IKepesio abo 6peHs mpo-
OYKTy TaKUM K€ YUHOM, SIK 1 CJIOBA, TO/I1 HEMA€E XKONHUX IPUYUH [JI5 BIIMOBU
KOJIbOPY SIK TAKOTO B peecTpallii Ik ToproBeabHOI Mapku. Ak 3asHauus Cyg,
‘came 3[aTHICTh TOPTOBEJIbHOI MAPKU PO3PI3HSTH JIXKepeJIo, a He 1i OHTOJIOTid-
HUII CTATYC SIK KOJIbOopoBa popma, apomar, CJIOBO UM 3HAK, JO3BOJISIE CITY)KUTH
[ToproBebHOIO MapKow]®.

Cyn TakoX cpocTyBaB 6araTo apryMeHTIB IPOTUBHUKIB HalaHHS 0XOPO-
HU KOJIbOPY SIK TOPTOBEJIbHIH Map1ii. Tak, y BIINOBIIb Ha apTYMEHT PO MOK-
JIMBe 3MIIIYBaHHS BIITIHKIB KOJIbOPIB Yepe3 pi3He CIPUUHATTS J0Jel, pi3Hi
YMOBH OCBITJICHHS 1, BIITIOBIZIHO, BiICY THICTb TOCTYITHOTO JIJIsI PO3YMIHHS 00~
CSITY OXOPOHHU KOJIBOPY SIK TOProBesibHOI Mapku, CyJ1 BCTAHOBUB, 1110 CKJIa/IH1
NUTAHHA 3MINTyBaHHA BUHUKAIOTh TAKOX 1 IIPU aHaIi31 CJIOBECHUX, KOJIbOPO-
BHX, 00pa3oTBOPYNX TOPTOBEIIBHUX MAPOK, 1 III0 BUPIIIEHHS X TPYAHOIIIIB
He € HeMO)KJIUBUM JIJISI CyI/IiB. [HIITMM apryMeHTOM BinmoBifada 6yso 3acTo-
CyBaHHS TaK 3BaHOI Teopil “BuYepraHHs KoubopiB” (color depletion), sika 11o-
JISITAa€ y TOMY, 10 KUIBKICTb KOJIBOPIB € 0OMEXEHOIO 1 IIPU JIOIYCKY KOJIbOPIB
IO OXOPOHM SIK TOPTOBEJIBHUX MaPOK HEMHUHY Y€ BUYEPITA€THCS 3a1ac JOCTYII-
HUX IJIs1 BAKOPUCTAHHS KOJbOPIB, 110 CYTTEBO YCKIAAHUTD IIsJIBHICTh KOH-
KypeHTiB. Cy[ HIifIIIOB BUCHOBKY, IO Il 3aHAATO aTUIIOBA CUTYyaIlis, 11100
3aIpOBAJKyBaTH IIOBHY 3a00POHY Ha PEECTPALIiI0 KOJIbOPY SIK TOPTOBEIbHOI
Mapk. JIo TOro )X MUTAaHHS JOIYCTUMOCTI IHIINX KOJIBOPIB IJISI peecTparlii
BapTO IOCII/KYBAaTH B PaMKaXx IIIMPOKO 3aCTOCOBYBAHOI TOKTPUHH (DYHKILIO-
HaJIBHOCTI'.

Himeuuuna

@ipMOBI KOJIBOPH BIANOBIAHO [0 HIMEIBKOrO IIpaBa IHTEJIEKTYaJbHOI
BJIACHOCTI TPAAULINHO MOINIM 3aXUINATUCA JIAIIE SIK YacCTWUHA 30BHIIIHBO-
ro BUIJIAAY ToBapy. To6To Komip ab6o KOMOIHAISl KOJIBOPIB MOIIH OYyTH 3a-
PEECTPOBAHI SIK TOProBeJIbHI MapKH JIMIIIEe B MeXaX IaKyBaHHsA. OCKUIbKU
KOJIbOPH 3a3BHYail BUKOPUCTOBYIOTHCS Y 3B’SI3KY 3 300pa)KeHHSIM, CJIOBAMU
91 POPMOIO MPOAYKTY, TO OTPUMYIOThH 3aXUCT OMOCEPEIKOBAHO SIK YaCTHUHA
BifI IIJIOTO 30BHIMIHBOTO BUIIAAY®. OIHAK 3 METOIO TaPMOHI3aIlii HIMEI[bKOTO
IIpaBa IHTeJeKTyaJbHOI BjlacHOCTI o npaBa €C 3akoH HimedunHu npo Top-

¢ Qualitex Co. v. Jacobson Products Co., Inc. 514 U.S. 159 (1995) (n 5).
7 Ibid.
8 M Caldarola, ‘Questions Relating to Abstract Colour Marks: Recent Developments in Germany’ [2003] 25 (6)

E.I.P.R. 248.
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rOBeJIbHI MapKu OyB MepersiHyTHI, MIC/s Y0r0 HeTPAAUIIiIHI TOPTrOBeIbHI
MapKH, 30KpeMa 1 KOJIip, CTajIi IPeAMeTOM 3aXUCTy’.

CroropHi, y ct. 3 3akony Himeuunnu ripo ToprosenbHi Mmapku (MarkenG)
nepen6adeHo, 110 yCi 3HaKM, 30KpeMa CJIOBa, BKIIOYIAI09U 0COOUCTI iIMeHa, Ma-
JIIOHKY, JiTepH, UudpH, 3BYKH, TPUBUMIPHI MaTIOHKH, GOopMH TOBapiB abo
iXHE maKyBaHHS, BKJIIOYAI0YN KOJTbOPYU Ta KOMOIHAIIl KOJIBOPIiB, MOXKYTh 0XO-
POHATHUCH SIK TOPTOBEJIbHI MAapKH, SKIIIO BOHU 3[aTHI BIIPI3HUTU TOBApH YU
IIOCJIYTH OJHOTO MiINIPUEMCTBA BiJ] TOBapiB 9 MOCIYT IHIIUX HiANPUEMCTB.
[Ipy npbOoMy He HiIJIATAI0OTh OXOPOHI SIK TOPTOBEJIbHI MapKU 3HAKH, 1110 CKJIa-
MAIOTHCST BUKJIIOYHO 3 (hopM abo0 iHIIMX XapaKTePUCTHK: SIKI € pe3yIbTaTOM
MIPUPOTHOTO CTaHY CAMUX TOBAPiB; sIKI HEOOXIIHI 17T OTPUMaHHS TEXHIYHOTO
pe3ynbraty; abo sIKi Halal0Th ICTOTHY IIHHICTH ToBapy'’. OTXe, KOJIIp s
peecTpanii K TOproBeJIbHOI MapKH IOBUHEH BIINOBITATU TUM CAMUM BUMO-
ram, IO ¥ IHIII 3HaKH, a caMe MaTU PO3PI3HSUIbHY 3/1aTHICTD.

Ile oTpuMye cBO€E MiNTBEPIKEHHS 1 B HIMEIIbKIN CyJOBIi MpaKTULli. 30Kpe-
Ma, pirrerss PepepaabHoro BepxosHoro cyny Himewannu (Bundesgerichtshof)
Bim 20 6epe3nst 1999 p. € OfHHUM i3 IepIINX, B IKOMY OyJI0 BU3HAHO, IIIO KO-
JBOPH 4M iXHI KOMOIHAIII AK Taki (per se) MOKYTb OYTH 3apeecTPOBaHI SIK
TOpProBesIbHI Mapku. B o6rpynTyBanus nporo ®enepanbHUi BEpXOBHUIM CY/L
HimeudynHu 3a3Ha4uUB, 10 3rigHO 3 GOpMYITIOBaHHM CT. 3 3akoHy Himeuun-
HHU IIPO TOPTOBEJIbHI MAPKU TOPTOBEIbHI MapKU, SKI CKJIAJAl0ThCA 3 KOJIbOPIB
1 KOMOIHAIi!l KOJIbOPIB, HE IMOBUHHI MIIJIATaTH CyBOPIIIMM BHMOTaM, HIK
IHIIII TUIIA TOPTOBEJIBHUX MapPOK, OO KPUTEPIiB iXHBOI 3IaTHOCTI Oy TH TOP-
TOBEJIBbHOIO MapKoio'.

[Tpu nboMy B 3asIBIIi Ha PEECTPAIIIIO KOJIbOPY K TAKOTO YU KOMOIHAIIIT KO-
JIbOPIB SIK TOPTOBEIBHOI MapKU NOTPIOHO MOAAaBaTh 300pa’keHHs 3a3HAYEHOT
TOPrOBEJIbHOI MapKH, sike Ma€ OyTH IPeCTaBIeHO YiTKO, TOYHO, BUPA3HO,
IOCTYITHO, 3pO3YMIJIO, HAIIMHUMU Ta 00’ €EKTUBHUMHU criocobamu'?. 3assBHUK
IIOBUHEH BKa3aTH KOJIPHY MOIEJIb 1 HOMEP KOHKPETHOIO BIATIHKY KOJIbOPY
3a [[I€I0 MOIeJUII0"?,

Takox BapTO 3ayBa’KUTH, IO BKa3aHe BHUIlle pedOpMyBaHHSI 3aKOHY
HimeuynHM IpO TOPTrOBeIbHI MaPKH CYIIPOBOIKYBAJIOCS 3MIHAMHU B PO3yMiH-
HI 3/[aTHOCTI KOJIbOPY CIYTYBaTH PO3Pi3HSUIBHOIO 03HAKOI0. Tak, mobyTyBaia

? R Carapeto, ‘A Reflection About the Introduction of Non-Traditional Trademarks’ (2016) 34 Waseda Bulletin
of Comparative Law 41.

Act on the Protection of Trade Marks and other Signs of 25 October 1994 <https://www.gesetze-im-internet.
de/englisch_markeng/englisch_markeng.html> (accessed: 23.12.22).

BGH Mar. 25, 1999, GRUR 1999, 730 (grey/magenta for telecommunication services) <https://www.judicialis.
de/Bundesgerichtshof_I-ZB-5-98_Beschluss_25.03.1999.html> (accessed: 23.12.2022).

12 Marie-Avril Roux Steinkiihler, ‘The modernisation of German trademark procedures’ (Copyright Mars — IP,
Feb 21, 2022) <https://www.mars-ip.eu/post/the-modernisation-of-german-trademark-procedures?lang=en>
(accessed: 23.12.2022).

Marilena Shambarta, ‘Can non-traditional signs, such as colours, scents and sounds be protected under
Trademark Law? If not, what are the alternatives to do so? A comparative analysis between Europe and United
States of America’ <http://mslawyers.eu/images/publication_documents/Can_non-traditional_signs,_such_
as_colours,_scents_and_sounds_be_protected_under_Trade_Mark_Law.pdf> (accessed: 23.12.2022).
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IyMKa, 10 CIOXHBadi COPUNUMAIOTh BUKOPUCTAHHS OUTBHIIOCTI ipMOBUX
KOJIbOPIB fK [I€KOPATHBHI €JIeMEeHTH B pekjaMi. KpiM TOro, cTBepIXKy€eThCs,
III0 OCKUIBKU ICHY€ BeJIMKA KUIBKICTh BINTIHKIB KOJIbOPIB, 3IaTHICTb Cepefl-
HbOCTATHCTUIHOTO CIIOKMBAYa PO3PI3HITH TaKi BIITIHKK oOMexeHa'. OmHAK
BJKe Yy IboMy pinleHH1 PenepanbHuil BepXoBHUM Cyp, HiMequnnu BKasas, 110
KOMOiHAIIisl KOJIbOPIB 32 CBOEIO CYTTIO HE MOKe BUKOHYBAaTH (PYHKIIIIO O3HA-
KM ITOXOJIPKEHHSI, aJle Iie He 03HAYaE, [0 BIITIHOK KOJIbOPY YU KOMOIHAIIS KO-
JIbOPIB MA€ HEJOCTATHIO PO3PI3HSIbHY 3IaTHICTD SIK TOPTOBEJIBHOI MapKu'.
Kpim Toro, BignosigHO 1o cT. 8 3akony HiMequnHH npo TOProsesibHI MapKH
IIO3HAYEHHS, SIKi 3BUYAHO He MAIOTh PO3Pi3HSUIBHOI 3IaTHOCTI, aje Habyau
il BHACJIIIOK IX BUKOPUCTAHHS, MOXXYTb OYTH 3ape€CTPOBaHI SIK TOPrOBeJIbHI
MapKH.

Benuka bpumanis

Y Benukiit bpurtanii MOXJIUBICTb peecTpallii KOJIbOPY SK TaKOrO y poJi
TOProBeJIbHOI MapKu BUILIUBAE 31 cT. 1 3akony Benukoi bpuranii mpo Top-
roBesIbHI Mapku 1994 p.'¢, BIANOBIAHO 1O HHOTO TOPrOBeJIbHA MapKa MO)Ke
CKJIAIATUCS 31 CJIIB (BKJIIOYAIOYH OCOOMCTI IMeHa), MaJIOHKIB, JiTep, udp,
KOJIBOPIB, 3BYKiB 260 popmu TOBapiB 4M iX makyBaHHs. OpHaK, 6epydn mo
yBaru Te, 1o Bennka bpuraHisa HajneXXuTh 10 KpaiH 3arajJIbHOTO IIpaBa, yBary
CJIi, HacaMIlepesi MPUIUIMTY BiATIOBITHUM IIpeLeIeHTHUM PillIeHHAM CyJ/iB.
Onwiero 3 epmux 6yna cpasa Ty Nant Spring Water Ltd’s”, sika ctocyBaa-
Cs1 3a51BKHU Ha PeECTpaIlilo SIK TOPrOBeJIbHOI MapKU KOJIbOPOBOTO ITO3HAYEHHS
“K00anbT CUHIN IS IUIALIOK 13 Bonoto. Lle 6yo 3po6ieHo MIISIXOM OIUCY
IUISIIIIKY CHHBOTO KOOAJIBTY 3 TOYKHU 30PY il ONTUYHHUX XapaKTEPUCTHK i3 3a/1a-
HOIO TOBIIIMHOIO CTiHKH, JOMIHYIOUUM J[Ialla30HOM JIOB)XHHU XBUJIb, YHCTO-
TOIO Ta OIITUYHOIO sicKpaBicTio. [1ix 9ac mepeBipku 3asiBKU 6YJI0 BCTAHOBJICHO,
110 BKA3aHUI CJIOBECHUIT OIHC € HEOCTATHIM I T[itell imeHTrudikarii 3Ha-
Ky Ta, SIK BUCHOBOK, 110 3HaK He MO)Ke O0yTHu BimoOpaskenuit rpadivno. [Ticas
OCKap>KeHHsI I1e pillleHHs O0yJI0 9acTKOBO 3MIHEHO Ta BCTAHOBJICHO, 1110 TaKUI
3HAK y NpUHIUII MoKe OyTH Bimobpakenuit rpadigno’®. [Ipu ibomy 3ayBa-
JKEHO, 110 3a3BMYAl [IJIs1 TOYHOTO BU3HAYEHHSI 3HaKa MO>Ke 3HA/IOOUTHCS Jiest-
Ka ofIaTKOBa iH¢opMalris, MaTepiar abo eTayioH, 6y10 6 HepO3yMHO OUYiKyBa-
TH, 10 XTOCh, 3BePTAIOUNCh [JO PEECTPY, Iifie Ha TaKi 3yCHILIS, SIK [IPOBE/IeHHSI
CIeKTPO(POTOMETPUIHUX TECTiB".

!4 Charlotte Schulze, ‘Registering Colour Trade Marks in the European Union’ [2003] 25 (2) E.I.P.R. 59-60.

' BGH Mar. 25, 1999, GRUR 1999, 730 (n 11).

' Trade Marks Act 1994 <https://www.legislation.gov.uk/ukpga/1994/26/data.xht?view=snippet&wrap=true>
(accessed: 23.12.2022).

7 TPO Application BL O/241/99 Ty Nant Spring Water Ltd’s Application (BL 0/241/99) <http://www.ipo.gov.
uk/024199.pdf> (accessed: 23.12.2022).

18 Schulze (n 14) 61.

' David I. Bainbridge, Intellectual Property (Eighth edition, Pearson Education Limited 2010) 674-5.
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Bumoramu 1o rpadivHOro BitoOpaskeHHs 3HaKy BCTAHOBJICHO, 10 3HAKH,
SIKI CKJIaJaloThCsl BHKJIIOYHO 3 KOJIbOPY 200 KOMOiHamii KOJIbOPIB, MOXYTh
OyTH HpencTaBieH] yepe3 HaJaHHS CJIOBECHOTO OIHCY KOJIbOPy (KOJIBOPIB),
HAIIpUKJIAJl, TEMHO-CUHIN Ta CBITJIO-3€JIEHU!, 13 3a3HaUY€HHSIM LIUX KOJIbOPIB
13 BUKOPHUCTaHHSM MDKHAapOJHO BHM3HAHOI KOJIIPHOI MOJel, HAaIpUKIal
Pantone, Focoltone, Munsell Color abo Toyo™.

[ToganpIuit PO3BUTOK ITMBIIBHO-IIPABOBOTO 3axXHCTy (HIpMOBHUX KO-
JIBOPIB SIK TOPTOBEJIBHUX MAPOK OB SI3aHUI 3 PillIeHHsIM Y crpaBi Société Des
Produits Nestlé SA v Cadbury UK Ltd”'. CuipaBa crocyBaach 3asiBku Cadbury
UK Ltd na peectpaniio dioneroBoro xonvopy (Pantone 2685C), sskuit HaHO-
CHUTBCS Ha BCIO BUJIUMY ITOBEPXHIO 200 € IepeBa’kalodiM KOJIbOPOM, HaHece-
HUM Ha BCIO BUIUMY IIOBEPXHIO YIIaKOBKU TOBapiB CTOCOBHO HU3KU Xapydo-
BUX IPOAYKTIB i3 BMICTOM Kakao. Societe des Produits Nestle SA 3anepedunsno
IIPOTH peecTpalii Takoi TOProBeIbHOI MapKy Ha Tiil mifcTasi, mo Cadbury
MaJIo IPaBO PEECTPYBATU MAPKY JIUIIIE IIIO/I0 TOBAPIB, IJIs SIKUX KOJIIp HaOyB
PO3PI3HUIBHOI 30ATHOCTI, TOOTO TUIBKH 1100 (DI0IETOBOTO KOJIBOPY, SIKUI
HAaHOCHTHCS Ha BCIO BUAMMY IIOBEPXHIO ITAKYBAHHS JIJIS IIIOKOJIATHUX OaTOH-
YUKIB 1 IIOKoIany y ¢popMi TabIeTOK, Xapg0BOT0 IIIOKOJIANY, TUTHOTO IIIOKO-
JIQIy Ta IperapartiB AJI BATOTOBJIEHHSI IUTHOTO IIIOKOJIay. 3a/10BOIBHSIOYHN
110308 Nestle Ta BITMOBIISIIOUH B peecTpallii BKa3aHOI TOPrOBEeIbHOI MapKH,
CYJ 3a3HAYUB:

BupimanpHuil MOMEHT IIOJISITAE B HENIPABWJIBHOMY TJIyMadeHHI CJIOBECHOTO
onucy rpadivHoro 300pa’keHHsI 3HaKa, Ha SIKUI ITOJAEThCs 3asiBKa. B omuci
HIeThCS He JIHIIIe PO (ioseToBUiT KOJIip, HAHECEHUIT Ha BCIO BUUMY ITOBEpPX-
HIO ITaKyBaHHS TOBApY, a i PO aJbTePHATUBHUI BapiaHT, ToOTO “ab0 mepe-
Ba)KAIOYUI KOJIp, HAHECEHUI HA BCIO BUIMMY IIOBEPXHIO...” BUKOpuCTaHHS
CJIoBa “IepeBa)Karoumil” BIIKpUBA€ ABepi I Oe3miui pisHUX Bi3yaJbHUX
dbopm y pesynbraTi HENIPSMOTO BiICUIAHHS IO IHIITUX KOJIBOPIB Ta IHIINX Bi-
3yaJIbHUX MaTepiasiB, SIKi He BIiIOOPaKalOThCS YU He ONUCYIOTHCS B 3asBIIL
Ta HaJ SIKUMU MO)Ke IepeBaskaT (ioseToBUil Komip. <...> CIoBeCHUI OIuc
3HaKa OXOIIJIIOE HeBU3HAYeHY KUIbKICTh 3HaKiB. <...> TakuM 4MHOM, 3HaK, Ha
SKHUI TIOJAHO 3asBKY, HE Ma€ HEOOXINHOI SICHOCTI, TOYHOCTI, BU3HAYEHOCTI,
Ha/IIHOCTI Ta 06’ €KTUBHOCTI, 11106 Oy TH 3apeecTpoBaHUM™.

Cadbury kinpka pasiB HamMarajaoch 0e3yCIIiIIIHO OCKap>KyBaTH I[e PillleH-
HsI, sIKe OCTaTOYHO OyJi0 minTBepmKeHo 5 rpynus 2018 p.». Sk Bin3HavaeTbcs

% Trade Marks Manual (Intellectual Property Office) <https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/361114/Manual_of_trade_marks_practice.pdf> (accessed:
23.12.2022).

21 Société Des Produits Nestlé SA v Cadbury UK Ltd (2013) EWCA Civ 1174 (04 October 2013) <http://www.
bailii.org/ew/casessEWCA/Civ/2013/1174.html> (accessed: 23.12.2022).

2 Société Des Produits Nestlé SA v Cadbury UK Ltd (2013) EWCA Civ 1174 (n 21).

» Cadbury UK Ltd v The Comptroller General of Patents Designs And Trade Marks (2018) EWCA Civ 2715
(05 December 2018) <http://www.bailii.org/ew/cases/EWCA/Civ/2018/2715.html> (accessed: 23.12.2022).
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pillIeHHs y Li#l ClIpaBl IPU3BEJIO N0 MPUHAMMHI ABOX HACIIIKIB: IIO-TIepIIle,
3asBKa IIIOJI0 PeeCcTpallii SK TOProBeJbHOI MapKU KOJIbOPY, SIKMI HaHeCeHU
Ha yCI0 BUVMMY YacTHHY MAKyBaHHs, BiANoBifanxa 6 BCTAHOBJIEHUM BHUMO-
raM*!; Io-zipyre, 3asBKa, sAKa O MicTHIa OLTBII TOYHUI CJIOBECHHI OIKC 3HA-
Ka, SIKA OM YHUKaB HEOTHO3HAYHOTO TUIyMadeHH s, IMOBIpHO, MasIa 6 6ibIire
IIAHCIB Ha yCImix™.

€6poneticoruii Cor3

OdeBumHO, IO MiAXiA KpaiH €Bponu MIONO 3aXHCTy (PIPMOBHUX KOJIBO-
piB K TOpProBeabHOI Mapku 06arato B 4oMy c(OPMYBaBCs Iifi BIUIHBOM
acquis communautaire €sporeiicbkoro Cor3y. 30KpeMa, Iie BimOyBasocs
HUIsIXoM immieMeHTanii Jupextusu €pponericekoro Ilapmamenty 1 Pagu
(€C) 2015/2436 Bim 16 rpymus 2015 p. nmpo HaOIVKEHHS 3aKOHOJABCTB
IepsKaB-wWIEHIB IIJONO TOPTOBEJBHUX MAapOK®® Ta BIPOBA[KEHHS IPAKTHKU
Cyny €spormneiicekoro Coro3sy.

Bignosinao mo cr. 3 HupektuBu (€C) 2015/2436 ToproBenbHa Mapka
MOXKe CKJIAIATUCS 3 OyIb-SIKUX [T03HAYeHb, 30KpeMa CJIiB, Y TOMY YHCII BIac-
HUX IMeH Ta Ipi3BuIL, a00 3pasKiB., JiTep, Hudp, koavopib, Gopm ToBapiB a60
IIaKyBaHHS TOBapiB, a00 3BYKiB. [JUpeKTHBH, IO AisIN paHille, BIITOBITHO
Hupextusa 89/104/€EC Bix 21 rpynus 1988 p. “Ilpo HabIIDKeHHS 3aKOHO-
IaBCTBA Jep>KaB-4JIeHIB, IO CTOCYETHCSI TOPTOBEIBHUX MApoK ~ Ta Jlupex-
tuBa 2008/95/€C Bix 22 xoBTHA 2008 p. €Bponeiicbkoro IlapmamenTy Tta
Papu “IIpo HaGNIM>KeHHS 3aKOHOJABCTB I€P>KaB-YICHIB II[OI0 TOPTOBEIbHIX
Mapok %%, He MICTIJIN BKa3iBKy Ha KOJIIP SIK MOYKJIMBUI 3HAK [JISI PeECTparii
SK TOPrOBeJIbHOI MapK{, BOHM B NPUHIMNII JOMYCKAJIU TaKy MOKIUBICTB,
OCKIIBKH He Ilepefi6adany BUIEPIIHOTO IepesIiKy TaKuX 3HaKiB (cT. 2 [Jupek-
tuBa 89/104/€EC Ta ct. 2 Iupextusa 2008/95/€C).

BxazaHe oTpuMao cBO€ HifiTBepakeHHs y pimeHH1 Cyny €BponeiicbKoro
Corosy y cupasi Libertel Groep BV v Benelux-Merkenbureau®, B sikiit mepern cy-
IIOM IIOCTAJIO TUTaHHSA: YU KOJIIp AK TaKUH 3TaTHUI MaTU PO3PI3HUIbHY 3/1aT-
HICTB, 1, 32 CTBEPIHOI BIATIOBIA], Y SIKMX BUNaAKax? Binmosigaiodu Ha HbOTO,
Cyn BKa3sas, 110 Y BUIIAJIKY 13 KOJIbOPOM SIK TAKUM ICHYBaHHS PO3PI3HAIbHOI
30aTHOCTI 6e3 OyIb-sIKOTO IOIepeJHbOI0 BUKOPUCTAHHS MOYKe TOIYCKaTHCS

2 Julius Stobbs, Geoff Weller, ‘United Kingdom Trade Mark and Design Decisions 2013’ [2014] 45 (2) IIC —
International Review of Intellectual Property and Competition Law 222.

» Jessica Stretch, ‘The colour purple’ (2013) 163 New Law Journal 17.

% Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to approximate
the laws of the Member States relating to trade marks <https://eur-lex.europa.eu/eli/dir/2015/2436/0j>
(accessed: 23.12.2022).

7 First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member States
relating to trade marks <https://eur-lex.europa.eu/eli/dir/1989/104/0j> (accessed: 23.12.2022).

# Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate the
laws of the Member States relating to trade marks <https://eur-lex.europa.eu/eli/dir/2008/95/0j> (accessed:
23.12.2022).

¥ Libertel Groep BV v Benelux-Merkenbureau. Judgment of the Court of 6 May 2003 <https://eur-lex.europa.

eu/legal-content/en/TXT/?uri=CELEX:62001CJ0104> (accessed: 23.12.2022).
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JIAIIIEe 32 BUHSATKOBUX YMOB Ta, 30KpeMa, KOJIM KUIbKICTh 3asIBJICHUX TOBapiB
1 TOCTIYT € my’ke 0OMEeXeHOI0, a BIIITOBITHUI PUHOK /Iy>Ke KOHKPETHUM.

YTiM, HaBiTh KOJU KOJIp SIK TaKWil He Ma€ ab initio [J1aT. 3 caMOTrO IOYATKY ]
PO3PI3HSIILHOI 3MATHOCTI BIIIIOBITHO /10 TIIyMadeHHsI IIbOTO IOHATTS II. b Ja-
CTHHH Tepioi ctaTTi 3 JIUpeKTuBH, BiH MOXKe HaOyTH PO3Pi3HSUIBHOI 37aT-
HOCTI CTOCOBHO BI[IIOBIIHUX TOBApiB Ta IIOCIYT HA IifCTaBl BUKOPUCTAHHS,
nepe6a4eHOr0 YaCTMHOIO TPEThOIO JlaHOi craTTi. Taka po3pisHsUIbHA 37aT-
HICTh MOKe HaOyBaTHCs, 30KpeMa, depe3 IPOoIeC IPOCTOTO O3HANOMIICHHS
3anikaBjaeHol MyOsiku. Y TaKOMy BHIIAQJIKy KOMIIETEHTHHUI OpraH Ma€ IIOBHO
OI[IHUTH eJIEMEHTH, SIKI MOXYTh JIOBECTH, III0 TOPTOBeJIbHA MapKa CTaja Ta-
KOIO, 110 3/1aTHA iMeHTH(IKYBATH BIATIOBIIHUI TOBAP 1 BASHAYUTH IJIsI HHOTO
IIeBHE TOCIOoJapCchKe MOXOIKeHH S, BUPI3HATHU IIeil TOBAp Bifl TOBApiB IHIINX
Cy6’€KTIB rOCIIOTapIOBaHHS.

TakuM 9WHOM, y BIAIIOBiIb HA NIEPITY YaCTUHY 3AMINUTY 3a3HAYAEMO, 1110 KOJIIp
K Takuy, 6e3 3a3HaYeHHs FIOTO MeX, MOKe MaTH PO3PI3HSUIbHY 3IaTHICTh
IJIs IeBHUX TOBApiB Ta IOCIYT, BIAMOBIAHO O TIYMA4eHHsI JAHOTO IOHSTTS
IIyHKTOM b 9acTuHu nepimoi Ta vacTuHoO 3 cTaTTi 3 lMpeKkTusy, 3a TOJIOBHOI
YMOBH, III0 TaKHi1 KOJIIP MOXe CTaTH 00’ €KTOM rpadiqHOro BiiTBOPEHHS, SIKe
€ JITKUM, TOYHHUM, CAMOJIOCTATHIM, JIETKOLOCTYIIHUM, 3p0O3yMIITUM, TPUBATIUM
Ta 00’ €KTUBHUM. LIs1 OCTaHHSI BUMOra He BUKOHYETHCS IIUIIXOM IIPOCTO BilO-
OpaskeHHsI IIeBHOTO KOJIbOPY Ha I1ariepi, aJie il MO>)KHa BUKOHATH, IIO3HAYNBIIIN
TaKUH KOJIIp MDKHAPOJHO BUSHAHUM ieHTU(IKaliitHUM KomoM™.

Cynosa npakrtuka Cyny €sponericbkoro Coro3y oTpumaia CBIi HOJajb-
muit po3BUTOK y crpaBi Heidelberger Bauchemie GmbH’', sixa cTocyBanacs
3asBKU Ha PEECTPAIIiIO SIK TOPrOBeJIbHOI MapKH KOBTOTO 1 CHHBOTO KOJIbOPIB,
sKi Oyau PipMOBUMH KOJIBOPAMU KOMIIAHII, 1711 BAKOPUCTAHHS Ha YIIaKOB-
Il i1 eTUKeTII ToBapiB. I1o cyTi mepen cymoM MOCTano MUTAHHS: YU MOXKYThb
KOJIbOpHU 260 KOMOIHAIIii KOJThOPIB, MO3HaYeHi aOCTPaKTHO Ta 6e3 KOHTYPIB,
CTAaHOBUTHU TOPTOBEJIIbHY MapKYy, 1 SIKIIIO TaK, TO 3a SIKUX YMOB? ¥ IIiif cIIpaBi
Cyz BCTaHOBUB, 110 ITPOCTE 3iCTaBJICHHS JBOX 49U Oijbllle KOJIbopiB 6e3 dhop-
MU 9 KOHTYpPIiB a00 MOCHJIAaHHS Ha [Ba I¥ OULIbIIIe KOJIbOPU “B Oymb-sIKiil
MOXUTHBII (popmi”, He [EMOHCTPYE HEOOXITHOT TOYHOCTI Ta OTHOMAHITHOCTI.
Taka mepenada KoJbOpiB pobuaa 6 MOKJIMBUMY YUCJIEHH] Pi3HI KOMOiHaIIi,
sKi 6 He TaBaJIM 3MOTH CIIO)KUBAYeBi CIPUIHATH Ta 3allaM SITATH KOHKPETHY
KOMOIHAIIiI0, TAKIM YNHOM YHEMOKJIUBIIIOIOYN 3 YIIEBHEHICTIO TIOBTOPEHHS
MIOT0 MTOKYIIKH, TaK CaMO, SIK BOHHU He JaIu 6 MO>KJIMBOCTI KOMIIETEHTHUM Op-
raHaM BJIagu Ta Cy0’€KTaM roCIOfapIOBaHHs 3HATHU IIPO 0OCT OXOPOHU, SIKUI
Ha/Ia€ThCs BJIACHUKY TOPTOBEJIbHOI MapKu. Bpaxosyioun, e Cy/ BUPIIIUB:

% Cynosa npakruka Cyny €sporericbkoro Coiosdy y cdepi iHTeIeKTyaabHOI BiacHocTi (2016) 20-1.
! Heidelberger Bauchemie GmbH. Judgment of the Court (Second Chamber) of 24 June 2004. Case C-49/02
<https://eur-lex.europa.eu/legal-content/en/TXT/2uri=CELEX:62002CJ0049> (accessed: 23.12.2022).
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KOJIbOpH 260 KOMOiHAIIil KOJIBOPIB, SIKi € IPeIMETOM 3asIBKU Ha PEECTPAIliIo
SIK TOPTrOBeJIbHOI MapKu, 3asiBjieHi abCTpakTHO 0e3 KOHTYPIB, i y BiITIHKAX,
SIKI Ha3BaHi CJIOBAMM 3 ITOCHJIAaHHSIM Ha 3Pa3oK KOJIbOPY Ta BKa3iBKOIO Ha Bifl-
HOBITHY MDKHApPOIHO BU3HAHY CUCTeMH KilacH(iKallii KoJbOpiB MOXKe CTaHO-
BUTH TOPTOBEJIBHY MapKy IJIsI iJIel cTaTTi 2 JJupeKTrBy, SIKII0:

— 6YyJI0O BCTAaHOBJICHO, 1110 B KOHTEKCTI, B IKOMYy BOHU BUKOPHCTOBYIOTHCS, ITi
KoJbopu 260 KOMOIHAIIIT KOJTLOPIB HACIIPAB/Ii MPEICTABISAIOTH 3HAK, 1

— 3as/BKa Ha PeECTpaIlil0 MICTUTh CUCTEeMAaTHYHe PO3TALIyBAaHHS BiIIIOBITHUX
KOJIbOPIB 3a3/1aJIETiIb BUSHAYEHUM 1 ETUHUM CIIOCOOOM.

<...> Heo6Xi/IHO, II00 KOMIIETEHTHUI OPTaH 3 PEECTPAIlil TOPrOBEIbHUX Ma-
POK IepeBipuB, YM BIAMOBigAE 3asBIeHa KOMOIHAIIISI IHIIIUM BCTAHOBJICHUM
BuMoram <...>. [ls nepeBipka TakoX IIOBUHHA BPaXxOBYBaTHU CYCIIJIbHI IHTe-
pecH 100 HEBUIIPABIAHOTO OOMEXEHHS JOCTYIIHOCTI KOJIbOPIB MJIS IHIINX
Cy6’€KTIB MiANIPUEMHHUIIBKOL [isTIBHOCTI, sIKi MIPOIAIOTh TOBAPU UM HANAIOTh
HOCJIYTH TOTO CAMOTO THILY, IO ¥ Ti, IIIOJ0 SIKUX 3aIIUTYETHCS PEECTPALLis’?.

BucHoBku. OTXe, 32 OCTAaHHI KUIbKA IeCATIIITH (PipMOBI KOJIBOPH ITPOTII-
JIY IIUISIX Bifl IIOBHOTO HEBU3HAHHS 32 HUMU HEMOJKIIMBOCTI OYTH 3apeecTpo-
BAHUMH SIK TOPTOBEJIBHUX MApPOK /IO 3aKPIIUIEHHS TaKOI MOMUIMBOCTI Ha 3a-
KOHOJaBYOMY piBHI. 3HaYHy POJb IPHU IbOMY Bifirpana CyfoBa IIPaKTHKa,
IIPUYOMY SIK Y KpaiHax 3arajbHOTO, TaK i KOHTMHEHTAJIBHOTO IpaBa. [linxin
y CIIA Ta €C 11010 mpaBoBOro 3axucty ¢pipMOBHUX KOJBbOPIB SIK TOPTOBEJIb-
HUX MapOK Ma€ HU3KY CIIUIBHUX O3Hak. [lo-mepiie, KoJip K TaKA# 91 KOM-
6iHaIlisT KOJIbOPIB Y MPUHIIUII MOXKe OYTU 3apEECTPOBAHO K TOPTOBEJIbHY
Mapky. [To-zmpyre, B 3asBIIi Ha peecTpalio HeoOXiTHO mogaTH rpadidHe Bifo-
Opa’keHHsI KOJIbOPY SIK TAKOTO YU KOMOIHAIIIl KOJIBOPIB, sike O JaBajio 3MOry
BHU3HAYUTH MeKi IPAaBOBOI OXOPOHHU, sIKa Oy/ie HagaHa y pasi peecTparmii Takoi
TOproBesibHOI Mapku. [1o-TpeTe, HeOOXIMHO MATBEPAUTH, IO KOIIP SIK TAaKHI
9y KOMOIHAIiSI KOJIbOPiB MAIOTh PO3PI3HSUIBHY 30aTHICTH, SIK IPABUIIO, HAOY-
THX YHACTiOK BUKOPUCTAHHSL.
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Pavlo Ivanov

CIVIL LAW PROTECTION OF BRAND COLOURS
AS TRADEMARKS:
A COMPARATIVE ASPECT

AsstrACT. Colour influences on human is difficult to overestimate. Thus, biologically
we are set up to react in a certain way to different colour stimuli, while due to culture
and tradition colours have different social meanings, which helps us to unite different
communities, to identify our belonging to them. Similarly, it is difficult to imagine
marketing without using different colours. Therefore, it is not surprising that companies
try to protect their brand colours, also as a trademark, and oppose using such colours by
their competitors.

There are currently three ways for colour to be part of a trademark: as part of
a traditional mark (which includes other defining features such as words and shapes), as
a single consistent feature of the product’s shape, and finally as the colour per se (also
known as abstract colour). The last one will be the subject of our study.

Protecting colour as a trademark is a relatively recent phenomenon. Until the 1980s,
protection of abstract colours was mainly impossible under most national trademark laws.
Such a defence was allowed only under the doctrine of unfair competition.

The purpose of the article is to compare the protection of brand colours as trademarks
in the United States of America and the European Union (on the example of Germany and
United Kingdom law).

It has been clarified that over the past few decades, brand colours have gone from being
completely unrecognized as a trademark to enshrining such a possibility under legislation.
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Case law played a significant role for it, both in common and continental law countries.
The US and EU approach to legal protection of brand colours as trademarks has a number
of common features. First, a colour per se or a colours combination can in principle be
registered as a trademark. Secondly, the application for registration must submit a graphic
representation of the colour per se or a colours combination, which would allow to
determine the limits of legal protection that will be provided in case of registration of such
a trademark. Third, it must be established that the colour per or a colours combination has
capable of distinguishing, usually acquired through use.

Keyworps: brand colour; colour per se; colour combination; capable of distinguishing;
trademark.
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