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_MOPAJIBHO-ETVMYHI BUK/IVIKN
B [TIPO®ECIVIHIM OIAJIBHOCTI AIIBOKATA TIPU 3AXVICTI
OCIb, OBBVMIHYBAYEHMX Y BOEHHMX 3JIOYMHAX

Anotania. CydvacHi peanmii BiffHEM B YKpaiHI ITOCTaBWIM Iiepe]] afiBOKAaTypol0 HaJ3BUYANHO
CKJIaTHI 3aBIaHHSI, IIOB’sI3aHI i3 3aXUCTOM 0Ci6, 0OBUHYBaYeHUX y BOCHHUX 3/109KHaX. [TocTae mpo-
61ema roeHaHHA GyHIAMEHTAJIBHOTO IIpaBa JTIOAUHY Ha 3aXHCT, TapaHToBaHOTro KoHCTHTYIIiEIO
Ykpainu Ta MDKHaApOTHUMU JIOTOBOPAMHU, 3 OYiKYBaHHSMMU CYCIIIBCTBA, IIJ0 BUMarae CyBOporo Ta
HEBIIBOPOTHOT'O IIOKAPAHHSA BUHHUX. Y IIMX YMOBAaX aflBOKaT ONUHAETHCS IiJ 3HAYHUM MOpPaJIb-
HUM i COLIQJIBHAM THCKOM, 1110 GopMye€ crienindiaHi eTHaHi uIeMu f0To podeciitHOl AisIbHOCTI.
HesupireHicTs miei mpo6ieMaTUKU CTBOPIOE PUSUK IIIPUBY aBTOPUTETY IHCTUTYTY afBOKATypHU
Ta NOPYIIeHH: IPUHINIIB BEPXOBEHCTBA IIPABa.

MeToI0 CTaTTi € KOMIUIEKCHUI aHaIi3 MOPaJbHO-eTHYHUX BUKJIMKIB, 3 AKMMHU CTUKAETHCS afl-
BOKAT y CIIpaBax II0/I0 BOEHHUX 3JI0YMHIB, BU3HAYEHHSI MeX HOro mpodeciiiHoi Ta MOpaIbHOI Bif-
IIOBifaJbHOCTI, @ TAKOXK OOIPYHTYBAaHHS HeOOXIMHOCTI rapaHTyBaHHS He3aJIeXKHOCTI aIBOKATChKOI
TisUTBHOCTI B YMOBAX CYCIIJIBHOTO Ta MOJITUIHOTO THUCKY.

OCHOBHI pe3yJIbTaTH JOCTIIKeHHS CBITJIATh ITPO Te, 1110 aJBOKATChKA MisUIbHICTD Y CIIpaBax IIpo
BOEHHI 3JI0YMHU CYIIPOBOIIKYETbCSI CTUTMAaTU3AII€I0 aIBOKATA SIK “3aXUCHHUKA BOPOra”, 1110 IIOPOI-
KY€ THCK 3 OOKY CYCIIUIbCTBA, Meflia Ta HaBiTh npodeciitHoi cripHOTH. e ycKiIagHIoe BUKOHAHHS
a[[BOKATOM HOTO KII090BOI PyHKIIi — 3a6e3redeHHs CIIPaBefIUBOrO CYLOINHCTBA. YCTaHOBIICHO,
110 [IPaBO Ha 3aXUCT He MO)Ke OyTH OOMEeKeHe TSHKKICTIO IHKPUMIHOBaHUX 3JI0YMHIB, a aIBOKAT
He OTOTOKHIOETHCS 13 BAMHKAMH CBOTO ITi/I3aXNCHOTO, a JIUIIIE TAPAHTY€ JOTPUMAHHS 3aKOHHOCTI.
OxpeMy yBary npumieHo mpo6ieMi BHYTPILIHBOTO MOPAILHOTO KOH(MIIIKTY agBOKATa, SIKUIT MOXKE
CYIePeYuTH HOro OCOOUCTHM MePeKOHAHHSIM i HaTPIOTUYHIM MO3KLil. Y IIbOMY KOHTEKCTi 0OIpyH-
TOBAHO IIPABO aIBOKATa BIIMOBUTHCS BiJi Be[leHHS CIIPaBH 3 MOTHBIB COBICTI, 32 yMOBH 3a0e3IeIeH-
HS IePKaBOIO MTPU3HAUYEHHS 1HIIIOTO 3aXMCHUKA.

Y BHCHOBKaxX HiTKPECTIOETHCH, II0 MOPAJIbHO-€TUYHI JHJIEMHU y CIPaBaxX LIOI0 BOEHHHUX 3710~
9IHHIB He € CYTO OCOOMCTUM IIMTaHHAM aJBOKATa, a BioOpaskaoTh (PyHIAMEHTAIbHI NIPUHIAIIN
MpaBOBOI JiepKaBH. apaHTyBaHHS He3aJeKHOCTI aBOKATYPH, 3aXUCT Bifl CYCIIIIBHOTO THUCKY Ta
DOTPUMAHHS MDKHAPOIHUX CTaHAAPTIB MPOdeCiiiHOI AiSUIBHOCT] aIBOKATIB € HEOOXIHUMHU I1epe-
IyMOBaMH 3a0e3IIeUeHHs CIIPaBeUINBOTO CYJOYMHCTBA. BUpIIIeHHs IUX NMUTaHb CIPHATAME He
JIUIIIE Ti/IBUIIEHHIO JOBIPH JI0 afBOKATyPH, a ¥ 3MIITHEHHIO IIPAaBOBOi CUCTeMNU YKpaiHM 3arajom.

KJI04OBI CIOBA: aIBOKaT; BOEHHI 3JI0YMHY; IIPaBO HA 3aXUCT; aJBOKATCbKA €THKA; MOPAJIbHUI
KOHJTIKT; COIaIbHUM TUCK; TpOdecifiHa He3aIeKHICTh.
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MOPAJIBHO-ETUYHI BUKJIMKHU B [TPOPECIMHIN IISJIBHOCTI AJIBOKATA TTPU 3AXHCTI OCIB. ..

B ymoBax 36poitHOi arpecii npotu YKpaiHu mpo6ieMa BigIOBiTaIbHOCTI 3a
BOEHHI 3JI0YMHHM HaOynaa 0cOOIMBOI aKTyaabHOCTi. MacoBi mopylieHHs HOpM
MDKHApPOIHOrO TyMaHITApHOIO IIPaBa, BUMHEHI IIPOTHU IIUBUIBHOIO HACEJICHHS,
BIMICBKOBOIIOJIOHEHHUX Ta KYJIBTYPHOI CHAIINHU, BUMAraloTh He JIUIIIEe CYBOPOTO
ITOKapaHHS BUHHUX, @ I JOTPUMaHHs IPUHIUIIIB CIIPABEIJIMBOTO CYIOYNHCTBA.
Y bOMYy KOHTEKCTI IOCTA€ CKJIAIHE I 6araToacreKTHe MUTAHHSI: KOO € POJIb afl-
BOKaTa y IIPOllecax MO0 BOEHHUX 3JI0YMHIIIB Ta SIKi MOPaJIbHO-€TUYHI BUKIUKU
BUHHKAIOTH y MOT0 PO eCiitHiil AisTIBHOCTI?

3 ogHOro 60Ky, aIBOKaTypa MOKIMKAaHA rApaHTyBaTH IIPAaBO KOKHOI 0coO6M Ha
3aXMCT, He3aJIe)KHO BiJl TSDKKOCTI IIpelT IBJIeHUX OOBUHYBadeHb. Lle mpaBo € ox-
HIEIO 3 KIIOYOBHX 3aCaj] IeMOKPAaTHYHOI IIPaBOBOI IepsKaBU, BiToOpaskeHOIO Ta
3aKpiieHoo y cT. 59 Koncrurynii Ykpainy, a came: ‘KoxxeH Mae npaBo Ha mpo-
(eciitny npaBHu4y momomory. Y BHIAAKax, mepenbadeHNX 3aKOHOM, ISl JOTIO-
Mora HafIaeThbcs 6e3orutaTHO. KoskeH € BUIbHIM Y BUOOPi 3aXMCHUKA CBOIX ITpas’.

ITin gac 3pifiCHEHHS CBOIX TIOBHOBA)KEHb aIBOKAT 0OOB’SI3KOBO IIOBHUHEH BU-
KOPUCTOBYBATH BCi HaJJaHHI 3aKOHOIAaBCTBOM IIpaBa 1 000B’SI3KM BiATIOBITHO 10
CTaTyCy, OCHOBHHUX 3aBJaHb aIBOKATYpHU Ta NPUHIIUIIB iI TiSIbHOCTI, BU3HAYE-
Hux Koncruryiieo Ykpainu, 3akoHoMm Ykpainu “IIpo agBokatypy Ta agBoKat-
CbKY IisUIBHICTB ? Ta IHIIMMU 3aKOHOJABYMMU aKTaMH, a CaMe: aJBOKATH 3[ific-
HIOIOTB CBOIO JIISJIBHICTD Y Me)KaX IIPaBIJI a[lBOKATChKOI €TUKH, SIKi 3aKPIIIIOIOTh
€IMHY CUCTeMY KPUTepIiB OLIIHKU eTUYHUX ACIIeKTiB IOBE/IIHKH aIBOKATa.

3 iHI10r0 OOKY, CYCIITBCTBO HEPIIKO CIIPUIIMAE a/IBOKaTa BOEHHOTO 3JI0YMH-
LS SIK “CIIUIBHUKA™ TiI3aXUCHOTO, 110 TOPOIKY€E 3HAYHUI MOPJIbHUM 1 TICUXO-
JIOTIYHUI TUCK Ha 3axucHuKa. OcoOIUBI BUKIIMKU BUHUKAIOTH 1 B YMOBaX 3204~
HOTO ITPOBAJIKEHHST, KOJIH IIiJ03PIOBaHi IlepeOyBaloTh 1103a MeXKaMH YKpainu a6o
Ha TUMYAaCOBO OKYIIOBAaHUX TEPUTOPISX. Y TAKMX BUIIAIKaX afBOKAT (PAaKTUIHO
CTa€ €IUHUM pPeJIbHIM IapaHTOM JOTPHUMAHHS IPOLECYaIbHUX IIPaB OOBHUHY-
BAYeHOT0, IO IIOCHUIIIOE MOT0 MpodeciiiHy Ta eTUYHY BiIIOBiTaabHiCTh. Takum
YUHOM, ITUTAHHS MOPAJbHO-eTHYHHUX ACHEeKTIiB [iSIIbHOCTI aBOKATa y CIIpaBax
IIPO BOEHHI 3JIOYMHU BUXOTUTH 32 MEXKI CYyTO IIPAaBOBOTO JUCKYPCY ¥ OTpebye
KOMILIEKCHOTO OCMUCJIEHHS.

Merto10 1aHOI CTATTi € aHAJI3 KJIIOYOBUX BUKIIUKIB, 3 IKUMH CTUKAIOTbCSA afl-
BOKATH, 1110 3[IIICHIOIOTH 3aXUCT Y CIIPaBaX 3a3HaueHOi KaTeropii, a Tako)K BU3Ha-
YeHHs IUISIXIB HNOETHAHHS HPOQeciiHOro 0OO0B’s3Ky i3 BUMOTaMH MOpPaJi Ta
NIPUHIIUIIAMU BEPXOBEHCTBA IIpaBa.

ITpaBo Ha 3aXMCT € OfiHI€IO 3 0A30BUX rapaHTIil CIIPaBeJINBOTO CY[IOYNHCTBA
Ta OJHUM 13 KJIIOYOBUX IIPOSIBIB IPUHIIAITY BEPXOBEHCTBA IIpaBa. CaMe BOHO 3a-
6esredye OanmaHC MK IHTepecaMu Iep>KaBH y IepecIigyBaHHi 0cib, 1110 BUYNHUIH
TSDKKI 3JI09MHH, Ta [IPaBaMUi OOBUHYBAa4eHOTO.

Koncrurynis Ykpainu Bif 28 uepBHs 1996 p. Binomocti Bepxosnoi Pagu Vipaiau. 1996. Ne 30. Cr. 141.
ITpo agBOKaTypy Ta aBOKATCHKY AisUIbHICTE: 3akoH YKpainu iz 5 jumest 2012 p. Ne 5076-VI <https://zakon.
rada.gov.ua/laws/show/5076-17#Text> (naTa 3BeprenHs 24.09.2025).
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ITonoxenns Korncrutynii YkpaiHu KOpPeCIIOHAYIOTh 3 MIKHAPOJHUMH aKTa-
MU, sIKi BUBHAYAIOTh MIPABO Ha 3aXMCT sIK HEBi €EMHe IPaBO JIOAWHU. TakK, CT. 6
KouBeHIIii Ipo 3aXWCT IpaB JIIOAUMHHU 1 OCHOBOIIOJIOKHUX CBOOOH Iependadae
[IPaBO KOXKHOTO OOBHHYBAueHOIO y KPUMIiHAJIbHOMY IIPaBOIOPYIIEHHI ‘MaTH
IOCTATHIN Yac 1 MOSKJIMBOCTI JUIsI MIATOTOBKK CBOTO 3aXUCTYy Ta 3aXUIIATH cebe
0coOUCTO 9M Yepe3 0OpaHOro HUM 3axucHuKa >, [Tomi6HI MOOKEHHS MICTUTH i
cT. 14 MKHapOIHOrO MaKTy PO TPOMa/IsIHCHKI 1 TOJIITUYHI IIPaBa, sIKa FApaHTye
IIPaBO KOXKHOI 0COOM ‘MaTH JOCTATHIN Jac i 3aco6u AJIsI MIATOTOBKYU CBOTO 3aXU-
CTY Ta CIUIKYBaTHCS 3 0OpaHUM HUM CaMUM 3aXUCHUKOM ‘. OTiKe, Ha HaI[lOHAJIb-
HOMY Ta MDKHApOJHOMY PiBHSX 3aKpiIJIeHO €AVMHMH IMiJIXi/: IPaBO Ha 3aXUCT €
HeBiJ €EMHUM i IOIIMPIOETHCS HA BCi KaTeropii KpUMiHAIbHUX IPABOIOPYIIIEHb,
BKJIIOYHO 3 BOEHHUMU 3JI0YUHAMHU.

Oco6uBoi yBaru motpebye mpobsiema CYCIUIBHOTO CHPUMHSTTS 3aXHUCTY
oci6, 06BHHYBauYeHUX Yy BOEHHUX 3JO0YMHAX. JacTo y IrpOMajiChKiil CBiToOMOCTI
BUHUKAE 1II031s, 1110 Taki 0OBUHYBadeHI “He 3aCJIyTrOBYIOTh Ha 3axucT . [Ipore
ani Koncruryuis Ykpainy, aHi MDKHApOIHI IPaBOBI aKTH He JOIYCKAIOTh 0OMe-
JKEHHSI IIpaBa Ha 3aXUCT 3JIEKHO BiJ TSHKKOCTI YM MOPaJIbHOI OIIIHKYA BYNHEHOTO
3JI0YUHY.

[TpaBo Ha 3axuCT € yHiBepcanbHUM 1 6e3ymMoBHUM. CaMe 3a0e3nedeHHs Ha-
JIeKHUX ITPOIleCcyaTbHUX TapPaHTIN y ClIpaBaxX PO BOEHHI 3JI0YMHU Ma€ KIOY0Be
3HAY€HHs I JIeTITUMHOCTI BUPOKiB. CynoBi pillleHHs, yXBaJIeHl 3 IOPYyIIeHHAM
IpaB OOBUHYBAYeHHUX, MOKYTh OYTU OCKap’KeHi B MDKHAPOTHUX CyHax, IO ITi-
OpUBAE sIK ABTOPUTET HAIIOHAJIBHOI Cy[I0BOI CUCTEMH, TaK 1 JOBIPY MIKHAPOAHOT
CIIUIBHOTH [0 YKpaiHU SIK IIPaBOBOI IepKaBU.

ITpodeciiina gisUIbHICTD aBOKATa Y CIPaBax, 10 CTOCYIOTHCS BOEHHUX 3JI0-
YUHIB, BUXOIUTb AJIEKO 33 MEKI KJIACUYHOTO YsIBJIEHHS IIPO IPAaBOBUM 3aXUCT.
Tyt BuHHKa€E 0COOIUBUI KOMIUIEKC MOPAJILHO-€TUIHHX IIPO6IIeM, ITOB I3aHU 13
CYCIIUIBHOIO OLIIHKOIO 3JI0YUHY, CTABJICHHSM /IO IITO3PIOBAHOIO Ta POJIi aIBOKA-
Ta B Ipoueci. ATBOKAT, KU 3[IMCHIOE 3aXUCT BOEHHOTO 3JIOYHHIISI, CTUKAETD-
s 13 CJIBHAM CYCIIJIBHUM THCKOM. Y TPOMAaZIChKIiH CBiIOMOCTI BOEHHI 3JI09MHU
OTOTOKHIOIOTHCS 3 IIPOsIBAMU KPalHbOI JKOPCTOKOCTI, 110 YaCTO BUKIMKAE BU-
MOTY HEeTallHOTO I KOPCTKOTO IOKapaHHS BUHHHUX. Y TaKMX YMOBaX 3aXMCHUK
PU3HKY€E OYTH CIPUIHSATUM SIK “CHITBHUK MiJCYTHOTO, a MOr0 AiSUIBHICTD — SIK
cripo6a YHUKHEHHSI CIIpaBe[yIMBOTO MoKapaHHs. OIHAK 3aBIAaHHS aIBOKATa IO-
JISITA€ He B TOMY, 11100 BUIIPABAATH Aii MiI3aXHCHOT0, a B TOMY, 11100 3a0e3meqnT
OOTPUMAHHS MOTO IIPaB, IePeBIPUTU 3aKOHHICTD I0KA3iB 1 3aKOHHICTD IIPOIECY-
aJIbHUX pimneHb. [IpaBo Ha 3aXKCT Y IbOMY CEHCI BUKOHYE POJIb 3aII00DKHUKA Bifl
CYZOBUX IIOMMJIOK Ta HE3aKOHHOT'O 3aCyKeHHSI.

KonBeHIIist PO 3aXKUCT IPaB JIIOAUHE | OCHOBOIOJIOKHUX cBO6O] (3 IpoTOoKoIamMu) (€Bporeiicbka KOHBEH-
1is 3 mpas mopunn) <https://zakon.rada.gov.ua/laws/show/995_004#Text> (nata 3Beprentst 24.09.2025).
MDKHApOZHMI TAKT PO  TIPOMaistHCBKI 1 mositmadi  mpasa  <https://zakon.rada.gov.ua/laws/
show/995_043#Text> (nara 3BepHeHHst 24.09.2025).
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Hait6inpir rocTpolo € amiema: 9d OTOTOXKHIOETHCS 3aXHCHA [isSUTbHICTD
aJBOKATa 3 BUIIPABJaHHSAM CaMOTO 3JI0YMHY? BigmoBinh ogHO3HAYHA: aABOKAT
He 3aXHIA€ 3JI04YHUH, a BIICTOIOE€ IPUHINNIMN 3aKOHHOCTI. [l10 mosumio BapTo
3akpinuTu y [IpaBmiax afiBOKaTCbKOI €THKH’, Jie MITKPeCIUTH, 110 “aIBOKAT y
KPUMIHaJIBHOMY IIPOLIECi He 3IMBAETHCS 3 IHTepeCcaMH IiJI3aXUCHOr0, A BUCTYIIAE
K TpodeciiHUI TPeNCTaBHUK HOTO MPaBOBOI MO3UIIil, HAMAIOYN i1 HaJIeXKHOT
fopunuanoi ¢opmu’. To6TO agBOKAT y Mpolieci He BUIPABIOBYE HETIOICHKUX
ZIii1, a TapaHTYyE, 0 pillleHHs Cyny Oyze yXBajeHe Ha OCHOBI 3aKOHY, a He eMO-
il YU TOTITUYHOI HOIUIBHOCTI. [le Han3BUIatHO BasKIIUBO 1JIs 30epesKeHHsI Jie-
TITUMHOCTI IIPABOCYAS Ta LOBIpU MDKHAPOIHOI CIIUIBHOTH.

ANIBOKAaTCbKa HiSUIBHICTD y CIIpaBaX BOEHHUX 3JI0YMHIB CTAaBUTH IIepef I0pu-
CTOM IIUTAHHS BHYTPILIHbOI MOPaJIbHOI BIIIIOBIIAIbHOCTL. 3aXUCHUK MOXKE 0CO-
6UCTO 3aCymKyBaTH Mii MiI03PIOBAHOTO, OCOOINBO KOJIH HAETHCS MPO 3I0YUHU
IIPOTH JIIOISHOCTI 9M KOPCTOKI BOEHHI 3youuHU. [Ipore #oro mpodeciitHumit
000B’S130K 3MYIIYE IiSITH BUKIIOYHO B MeXXaxX 3aKOHY Ta HpodeciiiHuX CTaH-
TapTiB.

Ilpu 3xilicHeHHI TAKTUKYU 3aXUCTY CBOIX MiI3aXUCHUX 3aXMCHUK IIOBUHEH /10~
TPUMYBAaTHUCh €TUYHUX 3acaj MpodeciitHol isTIbHOCTI agBOKaTa’.

Mesxi MopanbHOI BiIIOBIIAIBHOCTI aIBOKaTa BU3HAYAIOTHCS TUM, 1110 BiH He
MO>Ke HIATPUMYBATH 3JI0YMHHY 1[1€0JIOTiI0 Y BUIIPaBIOBYBAaTH HACUJIBCTBO, aJle
3000B’s13aHUI BUKOPHCTOBYBAaTH BCi IIPaBOBi 3aCOOM /ISl 3aXKCTy IIpaB Iii3a-
xucHOro. Tox amBOKaT OHOYACHO BUCTYIIA€ i TAPAaHTOM IIPaB JIIOJUHHY, 1 HOCIEM
npodeciitHOI YecTi, 1110 BUMArae Bifi HbOTO OCOOJIMBOI CTIMKOCTI B YMOBaX MO-
PanbHUX BUKJIMKIB.

3axucT 0ci6, 0OOBUHYBAaYeHUX Y BOEHHHX 3JI0YMHAX, CYNPOBOIKYETHCSI HE
Jiylle PUAUIHUMY, @ i HOTYXKHUMH COLIIaJIbHO-TICUXOJIOTIYHUMYU BUKJIMKAMU.
CycminpHe CTaBJIEHHS O aIBOKATa y TAKUX CIIPaBax HEPIIKO CTa€ BOPOXKUM, IIIO
CTBOPIOE IOIATKOBI ITEPETIOHU B 3[iCHEHHI TPOdeCiitHOT MisUTbHOCTI.

MacoBi KOMyHIKalii 3HaYHO IMOCHJIIOIOTH CYCIIJIBHUN THUCK Ha afBOKaTa.
Menia Hepinko popmyIoTh 06pa3 3aXUCHHKA SIK 0COOH, 1110 “BUIIPABIOBYE HEJTIO]-
cbKi 37109nHn”. Y my6IidHOMY IPOCTOPi aIBOKAT MO>Ke CTUKATHCS 3 KAMIIAHISIMH
OUCKpeguTalii, Iorpo3aMy 91 HaBiTh IIEPeCIiyBaHHSIM, 110 € HEIIPUITYCTUMHUM.
Takoi >k fymkn gorpumyeThbcst i O. IHOBCBKa, SIK CTBEPIKYE 110

3araJioM, IIpenCcTaBHUKHU aJBOKaTChKOI Ipodecii MaroTh OYTH BIEBHEHI, 110 iX He MOXKHA
MNPUTATHYTH O KPUMIHAJIBHOI YU IHIIOI BIAIIOBITAIBHOCTI a60 MOTPOXKYBATH Ii 3aCTOCY-
BaHHSIM Yy 3B’3KYy 3 HaJaHHSM HHUM IIPaBOBOI TOIIOMOTH, 3[iCHEHHSIM 3aXUCTY Ta IPeJi-
CTAaBHUIITBA 3Ti/{HO i3 3aKOHOM (y TOMY YHCII H IiC/IsI BTPATH CTATYCy a/IBOKATA, SIKIIIO IIi
Iii OB’ sA3aHI 3 MO0 alBOKATCHKOIO MisIbHICTIO

5 . Do . . .
ITpaBuiia aIBOKaTChKOI €TUKH, 3aTBEPIUKeHi 3BiTHO-BUOOPHIM 3'{370M anBoKaTiB Ykpainu 09 uepsms 2017 p.

<https://zakon.rada.gov.ua/rada/show/n0001891-17#Text> (nara sBepHenHs 24.09.2025).
M Ioropenpkuit, O SInoBcbKa, AdBokamypa Ypainu: niopyunux (FOpinkom Iarep 2014) 201-217.

7 O SnoBcbka, ‘TIpaBosa Ta colianbHa IpUpona afBokaTchKoi mpodecii’ [2015] 2 BicHUK KpUMIHAIBLHOTO CYy-
mounHcTBa 108—113.
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Aprem [Turomenp

L1t momoTaHHS HeTaTUBHUX HACTIZIKIB COIIaJIbHOTO TUCKY BaJKJIMBUM € 3a-
OesredeHHs] He3aJeKHOCTI agBokaTypu. Y 3akoHi Ykpainu “Ilpo amBoxarypy
Ta aIBOKATCHKY AiSUIBHICTD” HEOOXITHO YiTKO 3aKpimuTh 3a60pOHY OY[b-SIKOTO
BTPyYaHHs y IIPAaBOBY IIO3UIIII0 aIBOKATa. BUKIameHa HUM IIO3UIIis He MOXKe CTa-
TH HiCTAaBOIO [UIsI IPUTATHEHHS 10 O6yab-1K01 (POpMU IOPUIUIHOI BiIIIOBIaIb-
HOCTI, 32 BUHSATKOM JUCIUILIIHAPHOI, SIKAa 3aCTOCOBY€ETHCSI BUKIIOYHO Y IIOPSIIKY,
BCTAHOBJICHOMY M 3aKOHOM.

Came npo ne #geTbest i B OCHOBHUX NPUHIIUIIAX CTOCOBHO POJIi IOPUCTIB, /e
3a3HAYEHO:

Ypsimu 3abesmedyrorh Te, 1100 IOPUCTH: a) MOIIM BUKOHYBAaTH BCi CBOI mpodeciiiai
0060B’513K1 B 06CTAHOBIII, BUIBHII Bifl ITOrPO3, IIEPEIIKO, 3a/IIKyBAHHS YU HEBUIIPABIAHO-
rO BTPyYaHH:; 6) He 3a3HABAJIU CYTOBOTO II€PECIiyBaHH I CYTOBHX, afIMIiHICTPATUBHHUX,
eKOHOMIYHMX a00 IHIIMX CAHKIII 3a OYab-sIKi /Iii, CKOEHI y BIIIOBITHOCTI 3 BU3HAHIMHU
npodecifiHuMu 000B’s13KaMU, HOPMAMH Ta €THKOIO, a TAKOXK IIOrPO3 TAKOTO IIEPeciIiay-
BaHHA ¥ CaHKIIA®.

Orxe, IONPU 3HAYHUN CYCIIUIBHUN TUCK, CaMe HasIBHICTb IIPAaBOBUX 1 MDKHA-
POMHUX rapaHTil He3aJIe)KHOCTI a[lBOKATa Ja€e 3MOry 30epiraTu 6aaaHc Mi>K BUKO-
HaHHIM IpodeciiiHOro 000B’ 3Ky Ta CYCIUIBHUMU OYiKyBaHHSIMH.

Sk 3asuagac O. JIuTBuH,

Y KpUMiHaJIBHOMY IIPOBA/IKCHHI 3aXUCHUK BUKOHYE BUKJIIOYHO NPOQECiiiHy poJIb, CIPs-
MOBaHy Ha rapaHTyBaHHs JOTPUMAHHS IIPaB KII€HTa, IIepeBipKy 0OIPyHTOBAHOCTI 00BN~
HyBa4deHb, JOIYCTUMOCTI /I0Ka3iB Ta 3aKOHHOCTI IpollecyaJabHUX pimleHb. Ile 30BciM He
O3HAYae, 110 aJBOKAT MOJLISAE MOIISIIY, IIIHHOCTI Y1 MOTHUBH Iifi3axucHoro. ba 6inbire,
Kopmexc npodeciitHoi eTrku agBokaTa IpsiMO 3000B’I3Y€ I0PUCTA TisITH B iIHTepecax KIi€H-
Ta, HEe3aJIe)KHO Bifl BIACHUX IOJIITHUYHUAX IEPEKOHAHb YM 0COOMCTHUX mo3umiil. BogHodac
Ha IPaKTHI MeXXa MDK “3aXHCTOM mpaBa” Ta “3aXMUCTOM ifiel” 9acTo BTPAva€ JiTKICTh Yy
CIPUIHATTI CycHibeTBa’.

Pu3nk oTOTOXHEHHS 0COOJINBO 3POCTAE B PE30HAHCHUX CIIPaBaXx, /I IPUCYT-
HIll TOTY)XHUI iHpopManiitHuit ¢poH. Mezia, BUCBIT/IIOI0YN NO3UIIIT CTOPIH, MO-
JKYTb ITOJABATU aPI'YMEHTH aIBOKATA SIK ‘BUIIPaBJIaHHS KOJIaOOpaHTa, iIrHOPYIO-
9H TO¥ (DAKT, IIJ0 BOHU € JIUIIIe YaCTUHOIO 3MaraJIbHOTO IIpoliecy. BinTak agBokaT
HepiIKO 3MYIIIeHHIT 0OCTOIOBATHU He JINIIIe IIpaBa KIIE€HTa, a 1 BIacHy mpodeciii-
Hy pemnyTalilo, IOACHIOIOYHN CYCIIBCTBY, IO MOTO Jii He OTOTOKHIOIOTH HOro 3
HII3aXUCHUAM.

Jlnst mpaBoBOI cucTeMu nofiOHa cuTyanis € He6e3nevHoo. SIKIo mosuiis 3a-
XHACHHKA ITOYNHAE CIPUMMATHUCA K TOTOKHA IO3UIIiT 0OOBHHYBa4€HOTO, TO (aK-

8 OCHOBHI IIPHHITUIIN CTOCOBHO POJIi I0pUCTiB, mpuitHsaTi BocbMuM Konrpecom OOH i3 3ano6iranss 31049mnH-

HOCTI 1 IIOBOJKEHHsI 3 IIPaBOIOPYIIHUKaMu; [aBana, 27 ceprus — 7 Bepectst 1990 p. <https://unba.org.ua/
assets/uploads/legislations/inshi-dokumenty/Basic%20principles%20regarding%20the%20role%200f%20
lawyers_07091990.pdf> (nara 3BepHenHs 28.08.2025).

O JlurBuH, ‘Oco6muBoCTi HafaHHs Ge30IIATHOI IIPABOBOI IOIIOMOTH HACEJIEHHIO B YMOBAX BOCHHOTO CTaHy
[2022] 2 Juris Europensis Scientia 76-81.
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TUYHO HIBEJIIOETHCA CaMa ifjesl aIBOKATyPH SIK He3aJIe)KHOTO IHCTUTYTY, 110 iCHY€E

IJIs1 BPIBHOB@)KEHHsI BJIAJHUX IIOBHOBA)XEHb CTOPOHU OOBMHYBadeHHs. Dinbiie

TOTO, BUHUKAE PU3UK CaMOILIEH3YpU cepel] aJlBOKATIB, 5IKi, II0O0II0YHNCH Hera-

THUBHOTO CTaBJICHHSI CYCIUIbCTBA 200 MOYKJIMBUX PEIPECUBHUX KPOKIB, MOXYTh

YHHUKATHU IIOBHOLIHHOTO BUKOHAHHSI CBOiX 0OOB’SI3KIB Y TAKUX KaTETOPIisIX CIIpaB.
JI. TTyxXKaH cIyIIHO 3a3HAYae, 110

B YMOBaX BOEHHOTO CTaHY, KOJIU 3JI09UHU IIPOTH MUPY, OE3IIEKN JIIOACTBA Ta IUBIIBHOTO
HaceJIeHHSI HaOyBalOTh 0COOIMBOI CYCIIUIBHOI Yy TJIMBOCTI, aIBOKAT CTUKAETHCS 3 HEIIPO-
CTHM 3aBAAaHHSIM — 3QIHMIIATHCS BiIJaHUM TYMaHICTUYHUM IIHHOCTSM, IO CTAHOBJIATH
OCHOBY 1oro npodeciitHoi Micii. [Tpe3yMIIiiss HeBUHYBATOCTI, IIPaBO Ha 3aXUCT i IOBa-
ra /10 JIOACHKOI TiHOCT] 9aCTO OMMHSIOTHCS B KOHQIIIKTI 3 CYCIUIBHUME OYiKyBaHHSIMH,
CIPSIMOBAaHUMU Ha IIBUJIKE ¥ SKOPCTKe ITOKApAaHHS BUHHUX. Y TaKill CHTyalii aflBOKAT 30-
60B’s13aHui1 30epiraTu piBHOBAry MiXK eMOL[ITHUM THCKOM, IIOPOI)KEHUM Bii1HOIO, Ta QyH-~
IaMeHTaJIbHUMU MPUHIIMIIAMI BEPXOBEHCTBA mmpasa'’.

36epeskeHHs] TYMaHICTUYHHAX LIHHOCTEN IPOSIBIISIETHCSI HacaMIlepe]] y CTaB-
JIGHHI afBOKaTa 0 mif3axucHoro. HesanmexHO Bifl TSHDKKOCTI IHKPUMIHOBaHOTO
3JIOYMHY Ta CYCIITIBHOTO OCYAY, aIBOKAT 3000B’sI3aHUI PO3MISAATH HOTO SIK 0CO-
Oy, mpaBa sIKoi MalOTh Oy TH rapaHTOBaHI Ha BCIX eTaraX KpUMIHAJIBHOTO IIPOBAJI-
’KeHHs. BopHOYac aiBOKAT He MOKe IrHOPYBATH IHTepPeCH IMOTEPIIUINX 1 CyCIib-
CTBa 3araJioM, 1110 POpPMy€ TOTATKOBUI eTHIHUI BIUMIP HOTO [IiSIBHOCTI.

Oco6mBOi aKTyanbHOCTI HaOyBa€ MUTAHHS 30epeskeHHs MpodeciiiHOl cTpH-
MaHOCTI Y BHIIaJKaX, KOJU (PaKTH BOEHHUX 3JIOUMHIB CYIPOBOIKYIOTHCS Mac-
mTaOHUMHY TpareJisiMU IIUBUIBHOTO HaCeJIeHHs. Y TaKiil CUTYyallii aJBOKAT ITOBU-
HeH He TOIYCTHUTH, 11100 BIACHI eMOIIil Y1 NaTPIOTUYHI ITepeKOHAHHS BITUHYIIH
Ha SIKICTh 1 HeyIepeIKeHICTh 3aXUCTY. Moro 3aBmaHHs MTOJISTAE HE B TOMY, 11106
BUIIPABIATH [iSHHS IMII3aXUCHOTO 3a OyIb-sIKY IiHY, a Y 3a0e3le4eHHi 3aKOH-
HOCTi CY[IOBOTO PO3IJISINY, JOBEHLEHOCTI KOXKHOrO (pakTy Ta 30epeXKeHHI CTaH-
IApTiB CIIpaBeIUBOrO CYLy.

OTke, BUKJINK 30€peKeHHs 'YMaHICTUYHUX IIIHHOCTEeH Y Ha/I3BUYANHUX yMO-
Bax € OIHIEIO 3 HANOLIBII CKJIA[HUX €TUIHHUX AHJIEM JIJISl afIBOKATa Y BOEHHUI
vac. Bukonyroun cBoi mpodeciitai GyHKIIIT, BiH BUCTYIIA€ He JIHIIE SIK 3aXUCHUK
KOHKPETHOI 0co0M, a ¥ SIK TapaHT TOTO, II[0 HaBITh y HAWTKYI iCTOPUIHI MO-
MEHTH JepsKaBa He BIIMOBJISIETbCA Bifli IPUHIUIIB T'YMaHI3MYy, AKi CTAHOBJIATH
dynmamenT cyvacHoi npaBoBoOi IMBLIi3aIIii.

AJIBOKaTH CTHKAIOTHCS He JIMIIE 3 IOPUAMIHUMH TPYOHOIIAMH, a U 3 MO-
PaJIbHO-TICUXOJIOTIYHUMHY BUKJIMKAMU, 10 OTPEOYIOTh HAJIEKHOI IHCTUTYIiM-
Hoi ninTpumku. CaMe npodeciiiHi opraHisaiii anBokaTypu, Hacamiepen Hario-
HaJIbHA acoliallis afBOKaTiB YKpaiHU Ta pafid alBOKATIB perioHiB, BilirpaloTh
KJIIOYOBY pOJIb Yy 3a0e3ledeHH] HaJe)KHUX YMOB ISl 3[IMCHEHHS He3aJIeXHOI

10 JT Tlyxkan, ‘Oco6auBocTi po6OTH agBoKaTa IijJ 9ac BOEHHOTO cTany’, AdBokamypa: munyne, cy4acHicms ma
matibymue: mamepianu XII Mixuap. nayk.-npakm. xong. (m. Odeca, 11 aucmonada 2022 p.) (H bakasHosa
(ron penxoi), Penike 2022) 183-186.
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Aprem [Turomenp

npodeciitHOl TisIIBHOCTI. IxHe 3aBmaHHs MOAATAE HE TITBKU y TIpenCTaBHUIITBI
iHTepeciB afiBOKATIB Ha HaIllOHAJIbHOMY PiBHI, a i Y CTBOPeHHI Me€XaHi3MiB, SKi
JOIIOMAraioTh IOJ0JIATU TUCK, 30epiraTu eTUYHI CTAHAAPTHU Ta 3aXUIIATH IIpa-
Ba aJIBOKATIB.

OpHuM i3 BaXIMBUAX HAIIPSIMIB TAKOI IIITPUMKU € OpTaHi3allis CUCTeMH IIpa-
BOBOTO Ta (Pi3MYHOTO 3aXHCTy aIBOKATIB, SIKi 3/IIICHIOIOTH 3aXUCT Y CIIpaBax
MIIBUIIEHOI CYCIiIbHOI HeOe3MeK! — KOoMabopallioHiaMy, JepKaBHOI 3pagul 4u
BOEHHHUX 3JI0YMHIB. Y TaKUX BUIAKax rpodeciiiHi opranisamnii MaioTh 3abesie-
YyBaTH aJBOKaTaM JIOJATKOBI rapaHTii 0e3IeKu, y TOMy IHCIIi Yepe3 B3AEMOIIO 3
IIPaBOOXOPOHHUMH opraHamu. He MeHII 3HaYyIIIUM € I MUTaHHS IICUXOJIOTIIHO]
MIATPUMKH: aIBOKATH, K1 IPALIOIOTh Y HAJ3BUYANHO CTPECOBUX YMOBAX, IIOTpe-
OyIOTb KOHCYJIbTAIIii1, TPEHIHTIB 1 IPOrpaM eMOIITHOI CTINKOCTI.

Kpim Toro, mpodeciitni opranizanii aJjBOKaTypyu INOBHHHI aKTHBHO 3aiiMa-
THUCS HiBUIIEHHIM KBasidikallil cBoiX wieHiB. B ymMoBax BilHU 3pOCTa€ aKry-
QJIBHICTD CIIeliaTi30BaHUX 3HaHb y cepi MDKHAPOITHOTO TYMaHITapHOTO IIPaBa,
MDKHApPOIHUX CTAHIAPTIB IpaB JIIOAUHH, a TAKOXK IPAKTHKA MDKHApPOITHOTO
KpuMiHaiabpHOTO cyny. [IpoBemeHHst cemiHapiB, KoH(epeHINI Ta HaBYaJIbHUX
KypciB cripusie afiBOKaTaM OyTH TOTOBHMH JIO 3aXHUCTY y CKJIAIHUX 1 CYCIUIBHO
Yy TJIMBUX KaTerOPisX CIpas.

[TinTpuMKa agBOKaTiB 3 60Ky mpodeciiiHuX OpraHisaliiil € HeOOXiTHOIO yYMO-
BOIO 30epeKeHHsI He3aIe)KHOCTI afIBOKATY P, MiABHUIIEHHs piBHS i podeciitHol
TOTOBHOCTI Ta 3aXUCTY Bill 30BHILIHBOrO TUCKY. Jlullle 32 yMOBH Takoi MinTpUM-
KI aJBOKAaT 3MOKe e(DeKTUBHO BUKOHYBAaTH CBOIO Micito — 3abe3nedyBaTH IIPaBoO
Ha 3aXMCT HaBiTh y HAMCKJIAMHININX 00CTaBUHAX, 3aJIMINAIOYICh BIDHUM IIPHH-
LMIIAM €TUKU Ta BEPXOBEHCTBA IIpaBa.

OpHuM 13 HAUCKIANHIMNWX BUKIUKIB [JI Cy4acHOI aJlBOKATypu B yMoOBax
BOEHHOTO CTaHY € HEOOXiTHICTD IOSICHEHHS CYCIIIbCTBY CIPaBKHBOI CyTHOCTI
aIBOKATCHKOI JIISUTBHOCTI. Y MacoBiil CBITOMOCTI Hepifiko OpMYEThCS yIiepes-
JKeHe YSBJICHHsSI IIPO aIBOKATa SIK MPO “3aXMCHUKA 3JIOYUHI , 11O OCOOIMBO
IIPOSIBIISIETHCS Y CIIPaBaX IIPO IepKaBHY 3pajy, KoJabopaIioHi3M Y1 BOEHHI 3J10-
gy, [Tofi6HI cTepeoTHIIN IPU3BOASATH 10 CYCIIUIBHOTO OCYAy aJBOKATa, MipH-
BAIOTb JIOBIPY IO 1HCTUTYTY 3aXUCTY Ta CTBOPIOIOTH PU3UKH IJI He3aJIeKHOCT1
npaBHHYOI Tpodecii.

Ha nymxky O. linenxo,

HeoOXI/IHICTh €TUKU aIBOKAaTa 3yMOBJIEHa HU3KOIO CyTTEBUX IpuduH. ITo-nepiie, amso-
KaTypa € OIHUM i3 HalfB)KJIHUBIIINX iHCTUTYTIB 3aXUCTY HpPaB i CBOOOX JIIOJUHH Ta IPO-
MaJISIHUHA, TAPAHTOBAHUX KOHCTUTYLISIMU OUIBIIOCTI Cyd9acHUX aep:kas. ITo-mpyre, an-
BOKATypa BHKOHYE I[f0 (DYHKIIIO IepkaBu, He Oymoydu JepskaBHUM opraHoM. Ilo-Tpere,
ABTOPUTET a[JBOKATIB BU3HAYAETHCS HEe TUIBKH IXHIM IpodecioHa i3MoM i KOpIIOpaTUBHU-
MM TPAJULISIMU, a 1 MOPAJIIBHUMU SIKOCTAMHU ciy>kuTeltiB @eminu. [To-gyeTBepTe, majsexko He
BCi mpaBmIta Ciry»k00BOi TIOBEIIHKH aiBOKaTa (1103acIyKO00BOTO CIIIKYBaHHS i [IOTOTIB) Bi-
nobpakeHi B 3akoHi. Ha mormomory 1pasy, K 3aBXIH, IPUXONUTh MOPaJib, sika IPOHU3YE
BCi cdrepH TIOACHKOI TISTIBHOCTI Ta CYIIPOBOMIKYE HOTO BCE XKUTTSI, OCKIIbKYA HEMA€e TaKUX
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cHTYyaIli, Koau 0 JIIOAMHA He MMi/iIaBatacsi MOPAJIbHOMY OL[iHIOBAHHIO OTOYEHHSI, 1 HeMae
TaKOT'O CTAHOBUIIIA, KOJIM 6 BOHA CaMa MOPAJIbHO He OIIiHIOBaJIa IHIIUX JTromei'.

B ymoOBax BOEHHOIO CTaHY TPAaJULIMHUX IIPaBUJI aJBOKATCHKOI €TUKU BUSB-
JISIETBCSI HEIOCTATHBO [IJIs1 BPETr'YJIIOBAaHHS BCbOTO CIIEKTPA CKJIATHUX 1 HeCTaH-
DAPTHHUX CUTYAIlild, 3 SKUMH CTUKAIOTHCS 3aXUCHUKH Y KPUMIHAJIBHOMY IIPOBaJI-
»eHHi. Oco6IMBHI XapaKTep TaKKX CIIPAB, SIK Iep>KaBHA 3pajia, KoJabopaIioHiaM
YU BOEHHI 3JI0YMHU, (OPMYE YHIKaJIbHI €THYHI IUJIeMH, 1110 TOTPeOyIOTh OLIBIII
IOKJIaTHOTO ¥ THYYKOTO PeryiioBaHHs. AJIBOKAT OMHMHSIETHCSI MK 00OB’SI3KOM
moTpuUMaHHs PyHIaMEeHTAIbHUX IIPaB KIIEHTA Ta TUCKOM IYOIIYHUX iHTEpecCiB,
SIKI Y TIepiof] BINHU 9acTO JOMIHYIOTb Y CYCIIUIbHIN CBITOMOCTI.

Came Tomy nocrae nmotpe6a y BUpOOIJIEHHI TOATKOBUX eTUYHHUX CTaHIAPTIB,
sIKi 6 BpaxoByBaJIX CIIeIU(iKy HisUIBHOCTI aflBOKaTa B yMOBaX 30pPOIHOrO KOH-
Gunikry. UeThcst po CTBOPEHHS 9iITKUX OPIEHTHUPIB [JIS TIOBEMIIHKHA y CUTYAIIisX,
KOJIM Ha aJBOKaTa YUHUTHCS CYCHUIBHUN 200 MONITUIHUN THCK, KOJU 3POCTAE
PU3UK OTOTOKHEHHS MOTO MO3UIII] 3 MTO3UIII€I0 MiA3aXNCHOTO, 2 TAKO)K KOJIM BU-
HUKAIOTh 3arpo3u 0cobucTiit Oesmerni. Taki cTaHmapTH MaloTh OYTH CIIPSIMOBaHi
Ha MATpUMKY npodeciiiHOi He3aJIeKHOCTI aBOKaTa, BOTHOYAC 3abe3medyodn
6aaHC MK 3aXHCTOM IIPaB 0COOU Ta CYCIIIBHUM iHTepecoM y cdepi HaI[ioHaIb-
HOI 6e3IIeKH.

Po3spobka mopi6HMX pekomMeHaIii Morita 6 BinoyBaTHCs 3a y4acTIO Ipodeciii-
HUX 00’€qHAHb a[JBOKATiB, HAYKOBOI CIITPHOTU Ta OPTaHiB Jiep>KaBHOI Biaau. Lle
macThb 3MOry cpOpMYBaTU EQUHUI MIAXIM 10 BUPIIIIEHHs HAMOUIBII TPOOIEMHUX
eTUYHUX IUTaHb | 3SHU3UTU PUSUKHU HEIIOCTIOBHOI 200 CyIepewInBOi TPaKTUKH.

Ortske, MOMATKOBI CTaHAAPTH AJISI AABOKATCHKOI MiSIBHOCTI B yMOBaxX BIMHU
MAIOTh CTaTH He JIUIIIEe IHCTPYMEHTOM BHYTPIIIHBOI IpodeciiiHoi peryssuii, a i
3ac000M MIIBUIIIEHHS TOBIPHU CYCIUIBCTBA O aIBOKATYPH Ta CYNOBOI CUCTEMH
3arajioM. Bonu 3maTHi HalaTH agBOKaTaM HEOOXiIHI OPIEHTHPHU Y CKIATHHUX 06~
CTaBUHAX 1 3MIITHUTH POJIb MPABHUYO]I CITUIBHOTH SIK TapaHTa BEPXOBEHCTBA ITpa-
Ba HaBITh Y HaA3BUYAMHUX yMOBaX. [TosiBa TaKMX peKOMeH a1l € 06’EKTUBHOIO
HeOOXITHICTIO, a/iyke BOHM MAlOTh JTOMIOMOTTH aiBOKaTaM 36epiratu mpodeciii-
HICTb Y HaJ3BUYalHUX YMOBaX, He BINCTYHAlOYM Bifl IPUHIUIIB I'yMaHI3MYy,
CIIpaBeJINBOCTI Ta BEPXOBEHCTBA IIpaBa.

Cnymao BucnoBunach H. BakasiHoBa, BKasaBIIH, 0 ‘KOMIUIEKCHUI aHAJI3
YUHHOTO 3aKOHO/IABCTBA IIPO aIBOKATYPY Ta aJBOKATCHKY AisUIBHICTD Jla€ MiICTa~
BU CTBEPKYBATH, 110 (POPMYBaHHS eTUIHHX IIPaBUJI mpodecii afiBoKaTa € Oara-

TOCTYHIHYACTHM IIPOIecoM ™2,

'O Hinenxo, TIpodeciitHa eTuka y misuibHOCTI anBokata’, AdBokamypa: mMurysne, cy4acHicmo ma matibymHe:
mamep. IX Mixnap. nayk.-npaxm. koug. (m. Odeca, 15 nucmonada 2019 p.) (H Bakasinosa (rososa penko),
Denikc 2019) 448—451.

12 H BakasiHoBa, ‘TInTaHHs 3aranbHoi Ta mpodeciiiHOl eTHKH B aJBOKATCHKIN AisIbHOCTI (T1aM’sITi BUAATHOT JTI0-
nunu-ansokara Mocuna Bpousa)’, AdBoxamypa: munyne, cyuacricmo ma matibymue: mamepianu XII Mixnap.
Hayk.-npakm. koug. (m. Odeca, 11 nucmonada 2022 p.) (H bakasnosa (ron penxon), Penike 2022) 38-43.

ITPABO
199 Qkentin

¥0T-T61 « 0T oN » STOT « UHIVAMA OdVdIl



ravoua.com.ua

Aprem [Turomenp

Kto4uoBUM 3aBIaHHSAM CTa€ BU3HAYEHHS JYITKUX OPIEHTHUPIB IIOAO MOBEMiH-
KM aJIBOKATIB, sIKi MAIOTh OYTH 3aKpiIUIeH] y BUTJISAI CIIEIiaIbHIX PeKOMEeHAIIii
a60 po3a’sicHeHb podecCiiHUX OPTaHiB a/IBOKATYPH.

[To-nepiire, HEOOXITHUM € 3aKPIIUICHHSI IPUHINITY HEIIPUITYCTUMOCTI IIepCo-
HaJli3anii alBOKaTChKOI MisTIBHOCTI. AIBOKAaT BUKOHY€E BHKJIIOYHO IpodeciiiHy
byHKIiI0, 10 I'PYHTYETHCS Ha 3aKOHI i1 €TUYHUX MPABUIIAX, 1 He MOXKe CIPHIL-
MaTHUCS K CHIBYYaCHHUK YU CHUMITATUK OCOOH, SIKY BIH 3aXUIIA€E. YCTAaHOBJICHHS
LIbOTO OPIEHTHPA € BEJIbMU BXJIMBUM 1711 MIHIMI3aIil pU3UKY CyCHIIBHOTO OCY-
my Ta 3abe3IedeHHs peaJbHOI MOXUINBOCTI aIBOKaTa BUKOHYBATHU CBOIO POJIb 6e3
CTpaxy 3a BJIACHY PeIlyTallilo YU Oe3IeKy.

[To-mpyre, mae 6yTu po3pobiieHUIT eTUYHUIA MTIAXI/ 10 KOMYHIKAIlil aJBOKaTa
3 TPOMA/ICHKICTIO Ta Mefiia. Y pe30HAaHCHUX CIIPaBax alBOKAT HEPITKO CTHKAETHCS
3 iHpOpPMAIITHAM TUCKOM, CIIPOOAMU BUKOPUCTATH HMOTO CJIOBA Y MOMITHYHUAX
a00 mpomaraHAUCTCHKUX IUISIX. YiTKI OpiEHTHPH NOBUHHI BU3HAYATHU, SK all-
BOKAT MO)Ke KOMEHTYBATH CIIPaBy, 11100 He MOPYIIUTH IPUHINII aIBOKATCHKOI
TAEMHUIII, 36epertTu 6agaHC MK CBOOOIOI BHUCIOBIIOBAHHS Ta MPOdeCiiiHO0
BIZITIOBITJIBHICTIO, @ TAKO)K YHUKHYTH eCKasalii KOHGJIIIKTY B IyOIi9HOMY TIPO-
CTOpI.

ITo-TpeTe, BaXJINBUM €JIeMEHTOM MA€ CTaTH OPIEHTHUP II0[I0 BHY TPIIIIHbOI He-
3aJIE)KHOCTI anBOKata. MmeThest Mpo 3MaTHICTh yXBATIOBATH PillleHHS BUKITIOYHO
Ha OCHOBI 3aKOHY, eTUYHUX IPABIII 1 BIACHOTO POQeCiiiHOTO IIepeKOHaHHs, 6e3
OIJISIYy Ha THCK 3 OOKy OpraHiB BJIagu, IPOMa/ICbKOCTI 91 HaBiTh KoJer. Lle oco-
6JIMBO aKTyaJbHO y CIIpaBax, e Ha KapTy IIOCTAaBJIeHI Iep/KaBHI iHTepecH, ajKe
B TAaKUX YMOBaX a/IBOKAT MO)Ke OIIMHUTHUCS MDK BUMOTaMU CYCIIUIBCTBA Ta BJIacC-
HUM NTpodeciitHUM 000B I3KOM.

OTtxe, BU3HaUeHHsI Ta Kogu(ikaIlis 9iTKUX €TUIHUX OPIEHTHPIB CIIPUSITH-
Me (GOpMYBaHHIO €IUHOTO MiXOMY MO IOBENIHKH aJBOKATIB y Pe30HAHCHUX
KpUMiHaJIbHUX CrIpaBax. lle cBO€Io 4eproio 3a6e3mevuTh He JIHIIE 3aXUCT IIPO-
¢eciitHOI YecTi aIBOKATa, a ¥ MIBUIIUTH TOBIPY CYCIIBCTBA 10 aIBOKATYPH K
IHCTUTYTY, 3AaTHOTO 3aJIUIIATHCS HE3JIC)KHUM 1 CIIpaBelyIMBUM HAaBITh y Hall-
CKJIATHIIINX 0OCTaBUHAX.

dopMyBaHHS eTUYHUX PeKOMEHIAIIIN IS aIBOKATIB B YMOBAaX BOEHHOTI'O CTa-
HY He MO>Ke BiIOyBaTHCSI 130IbOBAHO BiJj MDKHAPOIHOTO IIPaBOBOTO IOJISL. YKpai-
Ha sk wieH OOH Ta Pagu €Bpomny, a TakoK OeprKaBa, 110 BU3HaJA IOPUCIUKIIIIO
MDKHapOZHOTO KPUMIHAJIBHOTO CYZLy, 3000B’s13aHa BPaxOBYBaTH MDKHApOTHI
cranmaptu npodeciitHol TisSUTbHOCTI aIBOKATIB, 3aKPIIlJIeHl Y BIIMOBITHUX TOKY-
MEHTaxX Ta MPaKTUIli. [XHE IHTErpyBaHHS B HAI[lOHAIbHE PETYJIIOBAHHs 3a0e3e-
qYye He JINIIIe JOTPUMAHHS €IMHUX IPAaBIJI IPaBHUYOI mpodecii, a i IOCUITIOE
aBTOPHUTET aIBOKATYPU B 0OYaX MDKHAPOAHOI CIIUIBHOTH.

30KpeMa, BaXJIMBUM OPIEHTUPOM BUCTYIa0Th OCHOBHI IPUHITUIIA CTOCOBHO
pouti 'opucTiB, yxBaseHi BoceMuM Konrpecom OOH i3 3ano6iraHHs 3JT09MHHOCTI
1 IOBO)KeHHSI 3 npaBonopymHukaMu (1990 p.). Bonn Bu3HaYaI0OTh KIIIOYOBI Ta-
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paHTii He3aJIeKHOCTI a/IBOKATA, MOTO MPaBO Ha 3aXKCT KIiEHTa 6e3 BTPYYaHHS 3
60Ky Jlep>)KaBHUX OPTaHiB, @ TAKOXX HEIPUITYCTUMICTh OTOTOKHEHHSI a/JBOKaTa 3
no3uIi€o min3axucHoro. 1i mososkeHHst HaOyBarOTh 0COOIMBOTO 3HAYEHHS Iif
Jac BOEHHOT'O CTaHY, KOJIM aJBOKAT MOKe OIIMHUTHUCS IIifl JOOATKOBUM THCKOM 3
60Ky ITPaBOOXOPOHHUX OPTaHiB 200 IPOManChKOCTI.

[TuTaHHsa HOTPUMaHHS agBOKaTaMu IpodeciiiHuX CTaHIapTiB HaOyBa€e 0Co-
6;1mBOI Bary. SIKIO y 3BMYAHUX YMOBaX IOPYIIEHHS €THYHHX HOPM MOXKe
IIPU3BECTU IIEPEBAKHO IO PENyTAI[iiHUX PU3UKIB a00 MUCHUIUIIHAPHUX CTAT-
HeHb, TO B YMOBaX BilHM HACTIIKN HeMOOPOUIECHOI MTOBEIIHKK aIBOKAaTa CTAIOTh
3HAYHO CEPHO3HIMMMHU. VIeThcs He JuIle PO MiIPUB TOBIPU /IO KOHKPETHOTO
IIpaBHUKA, a I IIpO 3arpo3y aBTOPUTETY aJBOKATYPHU 3arajioM SIK IHCTUTYIIi], 1110
[IOKJIMKAHA FaPaHTYBATHU IIPAaBO HA 3aXKCT HABITh y HA/I3BUYANHUX 0OCTaBUHAX.

Oco061MBY aKTyaJIbHICTb IUCIUIUTIHAPHA BIIIOBIAIBHICTD HAOYBa€E Yepes Te, 110
KOYKEH BHITA/IOK HETOTPUMAHHS €TUYHUX IIPABIJI Y CIIPaBax Ipo KOJabopaIioHism,
Iep)KaBHY 3pajy 94U BOEHHI 3JI0YMHH PE30HYE B CYCIIbCTBI Ta 31aTeH popmyBaTu
HeTaTUBHE CTaBJICHHS IPOMAJISH [I0 a/IBOKATYPU 3aTaJIoM. Y TaKUX YMOBAX HaBITb
He3HAaYHe BIIXWJIEHHS BiJ €TUYHUX CTAHJAPTIB CIIPUMMAETHCS SIK MOPYIIIEHHS Cy-
CHUIBHUX OYiKYBaHb 1 MOYKe CTaTH HiATPYHTAM [JIs1 IOCHIEHHS Iep>KaBHOTO KOHTPO-
JIIO, [0 CBOEIO YeProro 3arpoKye He3aJIeKHOCTI TPaBHIYOI IIpodecii.

BopHOYac mgucnuiiiHapHa BIATIOBINAJIBHICTD BUKOHYE IIle ONHY Ba’KJIUBY
dyukuiro — 3axucHy. BoHa € iHCTpyMEeHTOM CaMOperyIIoBaHHs aIBOKATyPH, 1110
I1a€ 3MOT'Y JOBECTH CYCIUIbCTBY: MpodeciiiHa CIIbHOTA 3JaTHA CAMOCTINHO pea-
I'yBaTHU Ha MIOPYIIEHH y CBOIX JIaBaX, He JOIyCKalOYX 30BHIIIHBOIO BTPy4YaHHS.
Lle 0cO61MBO BayKJIMBO B YMOBAaX BOEHHOTO CTaHY, KOJIA 3POCTA€ PU3UK THUCKY 3
60Ky IIPaBOOXOPOHHHX YU IMOJITUIHUX CTPYKTYP, Ki MOXKXYTh BUKOPUCTOBYBaA-
TH ITOOAMHOKI BUITAJKNA HETOOPOYECHOCTI aJBOKATIB SIK IMPUBIH JI7Is1 0OMEKeHHSI
rapaHTii npodecii.

3 ornsAny Ha Iie OUCHUIIIIHAPHA BINIIOBINATbHICTh B YMOBAX BIFfHM ITOBUHHA
3aCTOCOBYBATHUCH OIEPATUBHO, CIIPaBeIJIMBO Ta IIPO30PO, a Ii PillleHHS — CIIYTY-
BaTH CUTHAJIOM IIPO BHCOKI CTAaHJAPTU MPAaBHUYOI AisUTbHOCTI. TiabKHU 3a Takoi
YMOBH MOJKHA MIATPUMATH OaTaHC MDK HEOOXITHICTIO 30epeKeHHs aJBOKATCh-
KHX TapaHTiil 1 BomHOYAC 3a0e3nedeHHsIM IOBIpH CYCIIUIbCTBA 10 Ipodecii y Kpu-
TUYIHUN 114 Tep>KaBU dac.

VY cydacHUX yMOBaX BOEHHOTO CTaHy IUTAaHHSA JOTPUMaHHS aJJBOKaTaMU IIpa-
BT TPOeCiiTHOI eTUKH ITOCTa€e 0c06IUBO rocTpo. CyCIiIbCTBO OYiKY€E Bif IpaB-
HHUY0{ CITUIBHOTY BUCOKOTO PiBHS BIAIIOBINAIbHOCTI, OCKUIBKY Bifl SKOCT1 HaaHO1
MIPaBOBOI JOIIOMOTHY 3AJIEKUTH He JIUIIE T0JIsI KOHKPETHOI ocobu, a i1 IoBipa 1o
IIpaBOBOI cucTeMH 3arajioM. CaMe TOMY OfHHM i3 KJIIOYOBUX HAIIPSIMIB YAOCKO-
HaJIGHHSI aJBOKATCHKOI IISTIBHOCTI € TMOCHWJIEHHS KOHTPOJIO 33 TOTPUMAaHHSIM
eTUYHUX CTaHMIAPTIB.

EdexTuBHuil KoHTpONAL mMependavdae He JIMIIe TUCHHUIUIIHAPHE pearyBaHHS,
a 1 IpeBeHTUBHY poOoTy. OpraHu agBOKaTCbKOTO CaMOBPSIIYBAaHHS MAIOTh 3a-
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Oe3leYnTH HEyXWIbHE MOTPUMAHHS €TUYHHUX IIPABUJ IIISXOM IIPOBECHHS
HaBYaJIbHUX 3aXO/iB, PErysIPHOrO iHPOPMYBaHHS aIBOKATIB IIPO OCOOIUBOCTI
IIOBE/IIHKY y CIIpaBax IMiBHUIIEHOI CYCIIIBHOI HeOe3IeKH, a TAKOK BUPOOIICHHS
YITKUX METOMUIHUX PEKOMEHAAIIN. BayKITMBUM eJIeMEHTOM € 1 TIPO30pPiCTh JIHC-
OUIUTIHAPHUX IIPOLENYpP: agBOKATU, CYCIUIBCTBO Ta YYACHUKU KPUMIHAJIBHUX
IIPOIIeCiB MOBUHHI 6Q4NTH, IO MOPYIIEHHS eTHYHUX HOPM He 3aJIUIIA0ThCs 6e3
pearyBaHHs. Lle cTBOproe aTMocdepy NOBIpH ¥ CTUMYJIIOE IPAaBHUYY CIUIBHOTY
IOTPUMYBATUCS BUCOKUX CTaHAPTIB.

BomHodac fi€eBUII KOHTPOJIb HEMOXUIMBUI 6e3 4iTKO BHOYIyBaHOI CHCTeMU
caHkIiit. OgHUM i3 NUISAXIB yJOCKOHAJeHHS € BIIPOBA/KEHHS NPONOPIINHUX
3aX0liB IUCHUIUIIHAPHOIO BIUIMBY, SIKi alI0Th 3MOTY BPaxyBaTH TSDKKICTb 1 Ha-
CJIIIKY KOHKPETHOTO HOPYIICHHS. [meThcs Mpo rpajamiio Bifi HaM SKIIINX 3a-
c0o0iB — MOnepeHKeHHS Y1 TOTaHU — 10 OUIBII CYBOPUX, SIK-OT TUMYacOoBe 0OMe-
JKeHHSI TIpaBa Ha 3[IMCHEHHS aJIBOKATCHKOI MisUTBHOCTI 260 HaBiTh M0306aBIeHHS
mpaBa Ha Ipodeciio y BUMaaKaxX IpyOuX i CHCTEMHHX MOPYIIeHb. Taka MOMIeb
BIIIOBiJa€ IIPUHIIUITY CIIPaBEAJIUBOCTI I CIpusie 3aoOiraHHIO K HagMIpHOMY
THCKY Ha aIBOKAaTa, TaK 1 TOJIEPYBAaHHIO CEPUO3HUX eTUIHUX BIIXWIEHbD.

OcobuBoi yBaru nmoTpedye MOHITOPUHT JOTPUMAaHHS €TUYHHUX CTaH[APTIB
Y Pe30HAHCHUX KPUMIHAJIbHUX IPOBA/KEHHSAX, TAKHUX SIK KOJTabopamiiiHa [IisIb-
HicTb. CIIpaBa B TOMY, III0 caMe B IIiff KaTeropii cripaB agBOKaTH CTUKAIOTHCA 3
HaNOUIBIIMMY BUKJIMKAMU: CYCIUIBHUM THCKOM, 3aTPO3aMM He3aJIeKHOCTI, pH-
3MKOM OTOTOXKHEHHSI IXHbOI TpOodeciitHO1 O3uU1ii 3 IO3UIEI0 KIIEHTA.

Y 1poMy f0BOJII ITUOOKOMY i 9y TJIMBOMY MUTAHHI TOTPIOHO TAKOK po3podu-
TH KpUTepil IJIsI TOTo, 106 He TPAIMIOCh TaK, III0 MM BUMYIIIEH] Oy/1eMO IpUTs-
raTu 10 KPUMIHAJIBHOI BiITOBIAIbHOCTI HEBUHYBATUX OCI0, SIKI BUNHUIIU TIEBHI
mii KoTabopaIiiHOro XapakTepy He 3 BIIACHOI BOJII, IO OBOJII CKJIA/THO TOBECTH B
cyni. Y cydacHHX peasisix Cy[qu, IPOKYPOPH Ta aiIBOKATH MAIOTh 3HAYHE HABAHTA~
»keHHs1. [IpaBOOXOpOHHA cUCTeMa, Ha JKajlb, He BCTUrae 0OPOOIISATH TaKy BEJIUKY
KUIBKICTh MaTepianiB. ToMy 3aBIaHHSIM 3aKOHOTBOPIIIB € po3poOKa YITKUX KpHU-
TepiiB, sIKi 3a0e3revarh TOCSITHeHHs OataHcy B 1l cdepi®.

BucHOBKM. AHami3 0COOTMBOCTENl eTHYHOTO pPeryaloBaHHS aJBOKAaTCHKOI
IISUIBHOCTI B YMOBAaX BOEHHOTO CTaHY CBITYHUTH IPO HEOOXITHICTH CYTTEBOTO
MIABUIIIEHHS BUMOT 10 IpoeciiiHOI TOBeIiIHKK 3aXUCHUKIB. BiilHa cTBOpMIIa IJIst
aJIBOKaTypHU HOB1 BUKJIUKH, SIKI BUXOAATH JAJIE€KO 32 MeXi 3BUYalHOI IPAKTUKHU:
IIe i CyCIIUIBHMI THUCK, 1 3pOCTaHHS PU3HKIB /IJIs1 He3aJIeKHOCTI, 1 Hebe3Ieka 3J10B-
JKUBAHHSI IIPaBaMH IIiJ IPUBOIOM ‘HAfI3BUYANHUX 0OCTAaBUH . Y TaKUX YMOBax
dopMyBaHHS OIIBII YITKUX €THYHUX CTAHJAPTIB CTA€ 3aIOPYKOIO 30epesKeHHS
IOBipu 10 IpaBHUYOI mpodecii.

3 A TIuromerb, ‘MopabHO-eTUYHI 3acafil AisUIBHOCT] afiBOKAaTa y KPUMiHAJIbHHUX IIPOBA/KEHHSIX, PO3IIOYa-
THX 32 HaKTOM K0JIaGOpaIiiHOI AisIbHOCTI B yMOBAaX BOEHHOTO CTaHy’, B3aemodis opeanib cekmopy Gesnex,
o6oporu ma zpomadcvkocmi y cpepi npomudii kpuminanrvrum npabonopywennsm: 36ipHux mamepiani6 II Bce-
yKpaiHcvkozo kpyznozo cmony (m. KponubBnuyvkuti, 27 6epesust 2025 p.) (HouIYBC 2025) 167-170.
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Oco6iiBe 3HaYeHHS] MAIOTh PeKOMEHMAIIl Ta MeXaHI3MU BiIIOBITaJIbHOCTI,
Kl IIOBUHHI [ISTH K y IPeBeHTUBHOMY, TaK 1 B AUCHUIUIIHAPHOMY BHUMIipax.
Bonu He siniile BU3HAYAIOTh OPIEHTUPH JIJIsI TOBEIIHKY aJBOKATA, a i 3abe3meqy-
IOTh PIBHOBAry MiXk MOTO HE3aJIe)KHICTIO Ta CyCHUIBHUM OYiKyBaHHAM 4E€CHOCT1
i1 ;obpouecHoCTi. CaMe 3aBISIKM IIbOMY aIBOKATypa MOJKe 1 Ha/lali BUKOHYBATH
CBOIO KJIIOYOBY MICi0 — 6YTH rapaHTOM IIpaB JIIOIVMHYU HaBITh Y HAUCKIAJHIIINX
iCTOpUYHNUX 0OCTaBUHAX.

[TepcrieKTUBHUM HAINIPSIMOM PO3BUTKY € CTBOPEHHS IIUIICHOI CUCTEMH €TUIHO-
rO peryaioBaHHs, 30aTHOI BUTPUMATH BUKIUKU BIHU Ta Ha/I3BUYalHUX CTAHIB.
Taka cucremMa MOBUHHA I'PYHTYBAaTUCS Ha TapMOHi3allii HaI[lOHAJIbHUX IIPAaBUII 3
MDKHapOJHUMU CTaH/IaPTaMU, YiTKOMY MeXaHi3Mi MOHITOPHUHTY, a TAKOX eex-
TUBHIH TUCIUIIIIHAPHIN BIATOBITAIBHOCTI. JIUIlle B TAKOMY BHIIAKy MOKHA 3a-
6e3re4nTH He JIMIIE HAJeKHUI piBeHb IPOdeciiiHOI eTUKYU aIBOKATIB, a i 3Mill-
HUTH IEMOKPAaTUYHI 3aCagy IPAaBOMIOPSIKY B IeprKaBi.
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Artem Pitomets

MORAL AND ETHICAL CHALLENGES
IN THE PROFESSIONAL ACTIVITY OF LAWYERS DEFENDING
PERSONS ACCUSED OF WAR CRIMES

AsstrAcT. The current realities of war in Ukraine have posed exceptionally complex challenges
for the legal profession, particularly regarding the defense of individuals accused of war crimes.
There arises the problem of reconciling the fundamental human right to defense, guaranteed by the
Constitution of Ukraine and international treaties, with societal expectations demanding strict and
inevitable punishment of the guilty. In these circumstances, lawyers face significant moral and social
pressure, which generates specific ethical dilemmas in their professional activity. The unresolved
nature of these issues creates a risk of undermining the authority of the legal profession and violating
the principles of the rule of law.

The aim of the article is to provide a comprehensive analysis of the moral and ethical challenges
faced by lawyers in cases of war crimes, to define the limits of their professional and moral
responsibility, and to justify the necessity of ensuring the independence of legal practice under
societal and political pressure.

The main findings of the study indicate that legal practice in war crimes cases is accompanied
by the stigmatization of the lawyer as a “defender of the enemy”, creating pressure from society, the
media, and even the professional community. This complicates the lawyer’s key function — ensuring
fair trial proceedings. It is established that the right to defense cannot be restricted by the severity
of the alleged crimes, and the lawyer should not be equated with the actions of the client but rather
guarantees compliance with the law. Particular attention is paid to the problem of the lawyer’s
internal moral conflict, which may contradict personal beliefs and patriotic stance. In this context,
the lawyer’s right to refuse a case on grounds of conscience is justified, provided the state ensures the
appointment of another defender.

In conclusion, it is emphasized that moral and ethical dilemmas in war crimes cases are not
merely personal issues for the lawyer but reflect fundamental principles of the rule-of-law state.
Ensuring the independence of the legal profession, protection from social pressure, and compliance
with international professional standards are essential prerequisites for guaranteeing a fair trial.
Addressing these issues will contribute not only to increasing trust in the legal profession but also to
strengthening the Ukrainian legal system as a whole.

Keyworps: lawyer; war crimes; right to defense; legal ethics; moral conflict; social pressure;
professional independence.
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