MEHSIeTCSl U penurno3Hbii nanamadt. M gaxke 6a30Bble MPUHLIUIBI CBOOOIBI PETUTHUH, OTACICHUS
LEpPKBH M TOCYIapCTBA, HEWTPAIBHOCTH TOCYIapCcTBa HE O3HA4YalT, 4YTO HX KOHKPETHOE
BOIUIOLICHHE HA MPAKTHUKE 3aCTHUIO B Pa3 M HABCEr/a JAHHBIX IIPABOBBIX JOKYMEHTAaX - OHO MOYKET

" JOJIKHO pa3BUBATHCA.

STATE AND CHURCH IN GERMANY
Gerhard Robbers

1. Within Germany there are two Churches which are nearly equal in size and importance. Of
the German population of about 80 million, the Catholic Church has about 28.2 million members,
while the Evangelical Church has 29.2 million members. The Evangelical Church consists of
numerous separate territorially based Landeskirchen, each of these Churches being an independent
unit. Together they form the Evangelical Church of Germany. There is also a number of smaller
Evangelical Churches that have chosen to stay outside this federation. The Evangelical Churches are
either Lutheran or Reformed Churches, some follow a unified confession, shaped in various ways
from these two creeds. Islam in Germany has approximately 2.5 million members, mostly foreign
workers and their families, but also about 100,000 German nationals. The Jewish communities
consist of about 60,000 members. There are also many smaller religions in Germany, some having a
long-established tradition in Germany, others having been in Germany for only a short while. Their
membership is estimated at about 2 million persons. There is also an estimated 16 million inhabitants
of Germany who profess themselves to be without any confession [1]. This stems in part, although
not entirely, from the reunification of Germany, as the political system of the former East Germany
took a hostile stance towards the Churches.

2. The Basic Law guarantees the freedom of religion in Art. 4. Freedom of faith, of
conscience, and freedom of creed, religion or ideology, shall be inviolable. The undisturbed practice
of religion is guaranteed. These individual rights guaranteeing the free existence of religion are
complemented by and laid out in Art. 140 GG. These norms incorporate Art, 136-139 and 141 of the
Weimar Constitution of 11 August 1919 into the Basic Law, so that they are fully ledged
constitutional rights. More-over, Art, 7 paras. 2 and 3 of the Basic Law guarantee religious education
in the public schools. Numerous other regulations, such as the existence of theological faculties at
State universities, are contained within the Constitutions and other laws of the Bundeslander (federal
states). Large parts of Church-State relations in Germany are assigned to the competence of the
Bundeslander.

The Federal Republic of Germany and its Bundeslander have established many concordats
and Church-State treaties with the Churches in Germany [2]. In relation to the Catholic Church, the
Reichskonkordat of 1933 is an essential basis which is recognised as a treaty under international law.
Church-State treaties with the Evangelical Church and those made with Catholic dioceses are sui
generis but are treated as being in a category similar to that of international treaties. Treaties or
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agreements also exist with a whole range of other smaller religious congregations. The subject matter
of such Church-State treaties include the co-operatian between the State and the bishops, the
guarantees and arrangements of religious education in public schools, the theological faculties, the
military chaplains and the position of the Church in the public sphere, such as the financing of
religious parishes.

3. Under the Church-State sytems of Europe, Germany takes a middle of the road approach
between that of having a State Church and having a strict separation between Church and State. The
Basic Law lays down a system under which there is a separation of Church and State while at the
same time there is a constitutionally secured form of co-operation between the two institutions. The
German State-Church legal basis is therefore structured around three basic principles: neutrality,
tolerance, and parity.

Neutrality requires the State not to be identified with a Church; there is to be no Established
Church (Art. 137 para. 1 WRV in conjunction with. Art. 140 GG).[3] The State is nor allowed to
have any special inclination to a particular religious congregation or to judge such a congregation's
particular merits or ideologies as true. Ideological institutions are to be on equal footing with
religious institutions; this deals with congregations which have a humanistic ideology or a position
without reference to the question of a God or gods. This has however only minimal social
consequences. On the other hand, religious institutions must not be placed in a more disadvantageous
position than societal groups; this forbids a decision for State atheism. Neutrality therefore means,
more than anything else, non-intervention: the State is not allowed to take decisive action in the
affairs of religious communities. This is made particularly clear in Art. 137 Para. 3 WRV: Every
religious community regulates and administers its own affairs independently within the framework of
the laws that are valid for all. This right of selfdetermination is valid, regardless of the legal status of
the religious congregation,

The principle of tolerance obliges the State not only to be indifferent as between all the
different religious views, but also to maintain a sphere of positive tolerance that makes room for the
religious needs of society.

Parity, as the last of the principles, means the obligation to treat equally all religious
communities, so that through a constitutional differentiation of legal status a sort of graded parity
exists that provides an adequate basis for dealing with the various social phenomena. This parity is a
specific, group-oriented shaping of the idea of equal treatment that finds its historical roots in the
equality of confessions, the result of the religious wars of the 16th and 17th century. These basic
principles are also to be seen in the laying out of the freedom of religion according to Art. 4 GG. It is
here that one finds the requirement of positive tolerance. Freedom of faith is guaranteed in order to
give every individual the right to believe what they want. Included is also the freedom of faith in a
negative aspect, that is the right not to have a creed and/or not to belong to a particular religions
faith. Religious freedom also guarantees the right to act according to one's beliefs, and to
missionarize [4].

104



Frezdom of faith in its meaning as positive tolerance also allows for the possibility of the
State offering in public schools the opportunity for an inter-denominational school prayer, so long as
participation is a part of the existing social attitude and as such is completely voluntary. The State
must make sure that it provides for an atmosphere of tolerance. The State in certain circumstances, in
which it has control over a person's surroundings, such as when one is obliged to attend school, is
required to provide for the religious needs of those persons put into such a position [5]. This applies
equally to the National Defence Force and penal institutions.

Religious institutions may also rely on the freedom of faith, which exists as a collective right.

4. The religious communities with large memberships in Germany, but also a considerable
number of the smaller religious communities, have the status of public corporations. Unlike other
public corporations, the religious communities with this status are not integrated in the State's
structure. They retain their complete autonomy, even as public corporations. Under this legal norm,
no particular idendfication between the Church and State is meant; quite the contrary, as the State's
view accepts such a description as a justification for the religious communities being part of public
life. Only a few particular rights are associated with this status. Every religious community, upon
application to the responsible federal state, will receive the status of a public corporation, when they
can prove through their bye-laws and the number of their members that they are indeed a permanent
community (art. 13j para. 2,2 WRYV, art. 140 GG).

Other religious cominunities receive their legal capacity as a result of civil law. They will be
at the least private registered societies. As a result of the guarantees of the freedom of faith, the
peculiarities of a religion must be taken into account; where necessary, the civil law conditions must
be adjusted to meet the religious requirements [6].

5. The right to self-determination according to Art. 137 para. 3 WRYV in conjunction with Art.
140 GG, can be considered to be the central reference point for the legal and social existence of
religious communities in the Federal Republic of Germany. Every religious community independently
regulates and administers its own affairs within the boundaries of the laws that are valid for all. Every
religious community can then, regardless of its legal status, independently regulate its own affairs.
This right of self-determination covers such things as religious dogma and teaching, making official
appointments, religious services, the organisation of charitable activities, matters concerning the
important parts of the relationship between employer and employees, and data protection.

Not uncontroversial is the meaning and formulation of the limits of the right of self-
determination. It exists only within the boundaries of the laws that are valid for all. The Federal
Constitutional Court has used the formula whereby a barrier is raised when the law represents a
provision of particular importance to the common weal [7].

Important for the understanding of this matter is that the Federal Constitutional Court
attributes major importance to the Church's Self-identity: what is meant by the Church’'s own affairs
is determined particularly by how the Church itself views its own affairs, although the competence to
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take a final decision on the basis of the Basic Law is still reserved for the State courts. The central
relevance of the right of self-determination of a Church must furthermore be taken into account when
defining the boundaries of this right.

A Church's right of self-determination is not restricted to a narrowly-drawn field of
specifically "ecclesiastical" activities. The idea of freedom of religious practice extends to preserve
the right of self-determination in other areas that are also based or founded upon religious objectives,
such as the running of hospitals, kindergartens, retirement homes, private schools and universities.

In very substantial ways, the large Churches in Germany provide social services, particularly
in the form of the Caritas of the Catholic Church and the Diaconical Works of the Evangelical
Cburch. Without these services, the guarantees of a social State in Art. 20 para. 1, 28 pare. ]. GG
would be mere empty postulates. All these activities are part of what religious communities and the
Church really mean. The right of self-determination therefore is not merely attributed to the Church
itself and its legally independent part, but instead it is something common to all institutions which are
connected in some way or another with the Church regardless of the legal framing of these links [8].

6. The large Churches in the Federal Republic of Germany operate a rather significant
number of private schools. The majority of them are recognised as replacing public schools. This
means that they offer an equal standard of education to that offered in State schools. As a result, they
are made subject to various importanr regulations that apply to the public schools. The entire school
system of Germany exists on the basis of Art. 7 para. 1 GG and is thus under the control of the State;
compared to the number of State schools, Church or other private schools or educational
establishments form a small minority. Concerning the financing of private schools, the Churches, like
other organisations running private schools, receive public funding. To a considerable extent, the
large Churches operate kindergartens for children between about 4 to 7 years of age.

According to Art. 7 para. 3 GG, religious education in public schools, with the exception of
non-confessional schools, is to be a standard subject. Notwithstanding the State's right of visitation,
religious education is to be conducted in accordance with the guidelines of the religious communities.
No teacher is obliged, against his or her will, to teach religious education. The parent or guardian of a
child has the right to regulate the participation of their child in religious education; in principal when
the child reaches the age of 12 years, the parental decision is not allowed to be in conflict with the
child's. Upon reaching 12 years of age, the child may decide for themselves. Retigious education,
according to the requirements of Art. 7 para. 3 GG, is to be a standard subject in public schools, and
it is therefore not permissible to put it into the position of simply a minor or an optional subject. The
content of the religious education is to be decided by the confessional teachings of the relevant
religion. When a minimal number of students of the same confession is reached, normally between
six to eight pupils, the public school is obliged to offer corresponding religious education. Children,
parents and religious communities have a constitutional right to such educational services. A question
often raised today (without a definite answer) is in relation to the religious instruction for Moslem
school children; despite basic standing entitlement to such religious instruction, claims for the service
often founder because of the lack of a representative on the part of the Islamic communities.
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At numerous public universities there are theological faculties of a specific confession. In a
variety of differently fashioned State-Church agreements, the Churches have a more or less
determinative influence upon the appointment of professors and in the curriculum and examinations.
In this area the Catholic Church enjoys a greater area of control than does the Evangelical Church.
The professors of the theological faculties at State universities are State officials; nevertheless at
Catholic faculties they need the missio canonica from the Catholic Church. If it is withdrawn, the
particular professor is not allowed to remain a member of the theological faculty. He will however
still retain his rights and duties as a State official and must be given another position within the
university. For the vacant theological professorships, the State is obliged to seek for the necessary
replacement.

Moreover, the large Churches also have their own theological faculties. The Catholic Church
has its own university in Eichstatt, which also has a significant number of nontheological faculties.
There is also a large number of Church-run colleges, that as such offer an education that is more
vocationally oriented than that of a university.

It is part of the special position of the Churches that they have in a special way a public
mandate. This public mandate is secured by Stare-Church treaties and has its foundations in the
religious freedoms of the Churches. This accordingly allows them to have a say and a right to
information in the matters and affairs of public life. On the basis of their public mandate, religious
institutions have reserved time-slots on television and radio. They are also, as a result, given a
representative position on the supervisory boards of public institutions where a particular societal
representation is necessary. The Churches' position is relevant to the broadcasting commissions of
public broadcasting corporations such as ZDF, AXD and the Land-based broadcasting corporations,
the supervisory commissions for the private television and radio stations, and also appraisal and
indication boards in order to identify and restrain scripts and films that are deemed harmful to young
viewers and listener.

7. The large Churches of the Federal Republic of Germany employ together more than
700,000 persons; their important position as an employer is therefore evident.

As public corporations, the large Churches are considered to be entitled to confer public
office. This means that they are able to have employees who are considered to be civil servants;
reciprocally the Church administrations are structured along the same lines as their State counterpart.
The Churches orient their own civil service law along the same lines as the public civil service law,
even in respect to salaries and benefits. For priests and ministers, there is in force a separate service
law that also copies, so far as possible considering the special context, the public civil service law.

However, for the large majority of the employees in a Church's service, the normal labour
laws are in effect. It is nevertheless in many circumstances modified, on the basis of the Church's
right of self-determination and its particular religious relationship. Freedom of religion demands that
the special conditions which result from the duties of the Churches must be taken into consideration
when examining the Churches' labour status.
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This is particularly expressed, in that Church employees owe a particular obligation of loyalty
to their Church employer. It is the Church itself, which within the constitutional framework of the
notion of ordre public, good faith and prohibition of arbitrariness, determines the contents of these
obligations. The right of self-determination of the religious communities allows the Churches, vithin
the limits of the laws valid for all, to regulate Church work conditions according to their own term
and to make obligatory specific duties of the Church employees. Which basic duties of the Church
are important as items of the terms of employment is judged according to the organised Church's own
acknowledged standards. In cases of dispute, the labour courts have to respect the standards of the
Church in assessing contractual obligation of loyalty, insofar as the Basic Law recognises the right of
the Church to regulate the matter internally. It is thus as a rule left up to the organised Church to
decide what is required for the credibility of the Church and its teaching, what specific Church duties
are, what are essential principles of the faith and morality, and what is to be considered contrary to
these norms. In the case of a violation of such an obligation of loyalty by the employee, the public
labour courts are finally to rule whether a termination of employment of a Church employee is
justified or not [9]. As a result of their religious mandate, Churches have a right to give notice to an
employee, when they in their public way of life or in their publicly expressed opinions act contrary to
Church teachings. The Federal Constitutional Court ruled that it was constitutional to give notice of
termination to a physician employed at a Catholic hospital who had publicly taken a stance against
the Church on television and in a magazine concerning the right of women to have an abortion. This
decision was reaffirmed by the European Commission of Human Rights [10].

Also in the sphere of collective labour rights, the Churches as a result of the notion of
freedom of religion and consequently the right of self-determination, are in a special position. Their
structures are not subject to the public co-determination laws [11]. The State is in principle not
allowed to intervene with the inner organisational structures and setup of the Churches [12]. The
Churches in this area have developed the so-called third way. They understand their vocation,
especially in the area of charity, as part of one undivided, religiously-based commitment. This in
principle does make it impossible for them to accept a legal structure in labour relations which is
based on the idea of a fundamental opposition between employer and employee. The Catholic
Church along with most of the Protestant Churches therefore rejects the conclusion of agreements
through colleclive bargaining with labour unions [13]. Within the Church structure there exists no
right to strike, just as there is by way of internal Church decision no possibility to lock out
employees. The Churches have created their own system of employee's representation and co-
determination. It confers, to quite a considerable extent, more extensive rights on their employees
than doe the public co-determination system.

8. As a result of repeated secularisation of Church property in the past, the Churches in
Germany have only a small amount of property, As compensation for the secularisation of 1803, a
series of government benefits were to guarantee funds for the Churches. They are guaranteed by Art.
138 para. 1 WRV in conjunction with Art. 140 GG. This provision also envisages the ending of those
payments which are necessarily linked to the payment of compensation; this so far has not been
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pursued on grounds of impracticality. Also other subsidies granted by the State are often related to
longstanding claims of the Churches; an important example is the fact that the local authorities must
discharge the public duty to contribute to the up-keeping of Church buildings. Likewise, on the basis
of contractual terms, there are some obligatory contributions to be made by the State to the Church,
such as subsidies to the salaries of Church officials.

Approximately eighty per cent of the entire Church budget, however, is covered by the
Church tax; guaranteed by Art. 137 para. 6 WRYV in conjunction with Art. 140 GG. On the basis of
the civil tax lists, in accordance with the law of the Lander, the religious communities that are public
corporations are allowed to levy taxes. The large Churches have made ample use of this opportunity
but also smaller religious communities with the status of public corporation have done likewise, such
as the Jewish communities.

Only members of the particular Church justified in levying the Church tax are obliged to pay.
The Church tax was instituted at the beginning of the 19th century in order to relieve the national
budget of its obligations to the Churches, which were based in turn on the secularisaiion of Church
property.

Those desiring to be free of the tax may achieve that result by leaving the Church with civil
legal results. The withdrawal from the Church is done by de-registering with the proper State
officials and simply means that one has, according to the State classification, officially ended one's
membership with the particular Church in question. However, most Evangelical Churches see the
withdrawal as a withdrawal from their particular Church as well. The Catholic Church, as a general
rule, views the ithdrawal as a serious violation of one's obligations to the Church, without bringing
one's theological Church membership as such into question. The rate of the Church tax is between
eight and nine per cent of one's wage and income tax liability.

Other tax standards may also be used; such is the case with the Jewish communities which
have tied in the Church tax to property tax. Although this concept is not a requirement, in most cases,
the Church tax, as a result of an arrangement with the State, is collected by the State tax authorities
for the larger Churches. For this service, the Churches pay in compensation between three and five
per cent of the tax yield to the State. If a Church member refuses to pay the required tax, legal means
can be used to collect the tax; the Churches however are not required to pursue legal action in the
case of non-payment. In so far as the Church tax is tied into the income tax of employees the
employer will directly provide the financial authorities with the Church tax along with the income
tax.

In 1992 the conbined Church tax provided the two large Churches with about DM 17.1
billion.

A further important source of income for some Church institutions is being part of general
public financing systems. Church-run hospitals, which in some part of Germany make up the majority
of the available hospital beds, are in this way a part of the publicly-run financing systems for
hospitals, that are supported foremost by money paid out by the medical insurance for the number of
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beds filled. Further, many Churches receive allocations from the State for activities in the same way
as other publicly funded events, it is a part of the idea of State neutrality that Church activities are ot
to be put in a worse position than that of State funded local athletic clubs.

Churches also receive a certain number of tax exemptions. The Church tax and charitable
donations to the Church may be deducted from income tax, as applies equally to donations to non-
profit organisations. Churches are also not required to pay certain taxes and duties.

9. In so far as the need for religious services and religious assistance in the armed forces,
hospitals, penal institutions or other public institutions is concerned, the various religious institutions
are permitted to undertake such activities. They have a right to conduct religions assistance in
hospitals and for prisoners. The religious activities within the police and the military forces are
particularly regulated by contracts. The nilitary chaplains are sent from the Churches fur a specific
time. They are for the time of their service given the status of State officials. Their top superior in
matters of their State position is the head of the Federal Defence Ministry. In Church matters they are
subordinate to their respective military bishop, who is responsible for his Church, though only in
matters of public administration to the Federal Defence Minister.
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I'OCYJAPCTBO N HEPKOBb B
®EJEPATUBHOUN PECITYBJIMKE TEPMAHUSA

I'epxapa Po60epc.
IIpodeccop npasa

Tpupckoro yHuBepcuTEeTa

B Espore, rae cylmecTByrOT pa3jInyHble MOJAEIU I'OCYJapCTBEHHO-IICPKOBHBIX OTHOIICHUH,
@®PI' 3aHMMaeT MNPOMEKYTOYHOE IIOJIOKECHUE MEXAY MOJIEIbI0 TOCYAAPCTBEHHOM LEPKBU U
MOJIEJIbI0 MOJHOTO OTAEIEHUS LEPKBU OT rocyaapcTBa. I'epmaHckas Monenb OasupyeTcs Ha Tpex
[IaBHBIX NIPUHLIMIIAX: HEUTPAIBHOCTD, TOJIEPAHTHOCTD U PABEHCTBO.

HeliTpanbHOCTh O3Ha4aeT, 4TO IOCYJapCTBO HE CTAHOBHUTICS HAa CTOPOHY KakKoW-IuOo u3
pesIuruid, He BBICTYNAET B MOJIb3Y WM, HA00OpOT, MPOTUB Kakoil-mubo u3 Hux. ['ocynapcTtBo He
uaeHTupuIpyer ceds ¢ KakoW-1nbo penurued. OTO O3HA4YaeT TaKXkKe, 4TO TOCYIapcTBO HE
BMEILIUBAETCSl BO BHYTPEHHUE JI€J1a LICPKBHU.

TonepaHTHOCTH 03HAYaET HE TONBKO TO, YTO IOCYJAPCTBO MPOCTO TOJEPUPYET pa3IvuHbIC
penuruy, Ho U TO, YTO OHO FapaHTUPYET YA OBIECTBOPEHUE PEIIUTHO3HBIX 3aIIPOCOB CBOMX I'PaX</IaH.

PaBeHcTBO O0O3HA4aeT, 4YTO TOCYJAapCTBO IPUMEHSET OJUHAKOBBIE IIPaBUIA KO BCEM
penmurusM. B 10 ke Bpemsa, KoHCTUTYLMOHHBIN Cyq B I'epMaHMM yCTaHOBMII, YTO TOCYJapCTBO
MOXET JeJaTb OIPENCICHHbIE pa3iuyMs 10 OTHOLIEHUIO K PEIUMTHO3HBIM OpraHU3alusM,

MMpyuHUMasg BO BHUMAaHUC KOJIUYCCTBO UX YWICHOB U O6HICCTBGHHOC BJIMAHUC.
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B I'epmanuu cyiecTByeT JBa pa3MYHBIX IOPUIUYECKUX CTaTyca JJi EPKBEH U PETUTHM.
Kpynueiive U3 HUX, a Takke psiJi HEMHOTOYHCIIEHHBIX -- BCETO OKOJIO 15 - UMEIOT crienuanbHbIi
cTatyc. OTH PETUTHO3HBbIE OPraHM3alMU JOJDKHBI OBITh TOUIMHHO pPETUTHO3HBIMH, a He
KOMMEpPYECKUMH aCCOLMAIMAME;, 00Ja1aTh JTOCTATOYHO OIpPENEICHHONM M OTIMYHOH OT JIPYTHUX
PEJIMTHO3HBIX OOLIMH JTOKTPUHOW; YUCIIO €€ YJICHOB, JCHEKHBIE JOXO/bl OPraHU3ali U CTPYKTypa
JOJDKHBI OBITH BIIOJIHE JOCTATOYHBIMH JJISi CYLIECTBOBAaHHS B PaMKaX IOCYJapCTBEHHBIX 3aKOHOB.
Ha mnpaktuke 3emmm I'epMaHum ycTaHaBIMBAIOT IeH3 B paiioHe 1% oT o0mero koimuecTBa
HAaCeJIeHUs] 3eMJIM W TaKoe KOJIMYECTBO WIECHOB IO3BOJISIET LIEPKBU MPETEHJO0BAaTH HAa OCOOBIMA
ctaryc. (X0Ts croco0 ero moyrydeHus B pa3HbIX 3eMJISIX UMEET ONpeIesIeHHbIC OTITHYHS).

HeMHorouncnensple 1Mo KOJMYECTBY UIEHOB PEJIUTHO3HBIE OPraHU3alUd HE HUMEIOT
CHEUAIBHOTO CTaTyca.

Bce penurnossele opraHum3ali MOTYT OpPraHHM30BBIBATH CBOIO BHYTPEHHIOIO JKH3Hb B
COOTBETCTBUH CO CBOMMHU COOCTBEHHBIMHU MPEIINHCAHUSIMHU.

Kpynseiimne nepkBu HMMEIOT CBOM WIKOJIBI, KOTOpBIE IOJIy4alOT TIOCYAapCTBEHHOE
(¢uHAHCUPOBAHUE TAaKUM XKe 00pa3oM, Kak M JIPyrue HEpeIUrno3Hble MyOIWYHBIE WM YacTHBIC
mikouibl. To jke KacaeTcst U IETCKHUX CaJloB.

Penurnosnoe oOpa3oBanue B 1mKojax o0s3aTenbHO. Ho poautenu BnpaBe BHIOpATh B3aMEH
YPOKOB pPEIMTHH ypPOKH OTHUKU. Eciaum B myOnuyHOW MIKOJE Kak MHHUMYM 6-8 YYEHUKOB,
NPUHAICKAIUX K ONPEACNCHHON pPEIUruu, OHU JOJDKHBI OBITh OO0ECIeyYeHbl ypOKaMH
COOTBETCTBYIOIIEH PEITUTHH.

Lepxsu B ®PI" garor paborty 6onee 600 Thicsiuam denmoBek. KpymHelmme 1epKBU UMEIOT
COOCTBEHHOE TpPYIOBOE 3aKOHOAATEIbCTBO, KOTOPOE HAXOAMTCS B COOTBETCTBUU C OOIIKUM
TPYJAOBBIM 3aKOHOJATEIbCTBOM, HO UMEET U OIpPENENECHHbIE OTIMYUSA. JTO B YACTHOCTU O3HAYAET,
9T0 paboTarOmuUil B IEPKBH MMEET OOJBIIYI0 OTBETCTBEHHOCTh B CMBICIE JIOSUIBHOCTH K LIEPKBH,
yeM paboTaromuii B MHBIX OPraHU3alUsaX epes] CBOMMHU paboToJaTesIMU.

@OuHAHCOBO IIEPKBH HE 3aBUCAT OT rocyaapcrBa u ¢uHaHCUPYIOT cebs camu. Llepksw,
o0aaroye CrenrualbHbIM CTaTyCOM, HMEIOT MPaBO M CUCTEMY HalorooOsoxkeHus. LlepkoBHbie
HAJIOTH, B COOTBETCTBHM C KOHTPAaKTaMU MEXIy LEPKBIMH W TOCYJapCTBOM, COOMpArOTCA
HaJOrOBBIMHU CIIY>KAILIUMU M COCTABJISIIOT OT 8 10 9%% noxona rpaxaad. Hu olHO mpaBUTENBCTBO
70 CHX TOp HE OCMENIWIOCh OTMEHUTh 3Ty CHCTEMY BBHAY OONBIION pabOTHI, COBEpIIAEMOM
LEpPKBAMH Ha coluasbHOM mnonpume. Kpome Toro, LepkBH NOIYy4YarOT TOCYAapCTBEHHYIO
(MHAHCOBYIO MOAJIEPKKY KaK U APYrUe KapUTATHBHBIC YUPEIKICHHsI, OCOOCHHO ISl IETCKUX CaJOB,
OOJIBHUII, IIKOJI, BOCHHBIX KameaHoB U jp. LlepkBu, umerommue ocoOblil cTaTyc, 0CBOOOXKICHBI
TaKKe€ OT pa3MYHbIX HajgoroB. Jlns rpaxaaH, MIaTSAMIMX [EPKOBHBI HANOr U JEJAIoUIuX
MO’KEPBOBAHUS LIEPKBU, COOTBETCTBEHHO YMEHbILIEH MOI0XOAHbIN HAJIOT.

llepkBu, KOTOpBIE HE HMEIOT CIEUUATBHOIO CTaTyca, MMEIOT MOYTH TaKUe e IpaBa
OTHOCHUTEJIbHO HAJIOTOOOJIOKEHHS: MMOKEPTBOBAHUS B M3 IOJIb3y BBIUMUTAIOTCA U3 OOLIETrO J10X0/Aa
JIOHOpA.

JlesiTeNnbHOCTh LIEPKBE B apMUU, MECTaX JHILEHUS CBOOO/bI, B JIEUCOHBIX YUPEXKICHUAX U

T.II., PETYJIUPYETCA CIICHUAJIBHBIMU KOHTpPpAaKTaMH C TOCYIapCTBOM.
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I'epmaHCcKOE 3aKOHOJATENBCTBO HE 3HAET 0COOOTO CTaTyca CBAIMIEHHOCITYXKHUTENeH. JIumib
JUISL LEPKBEH CO CHEIHAIBHBIM CTaTyCOM JEJIaeTCs HEKOTOPOE HUCKIIOYEHHE: €CIIM IMPOTUB HX
CBSIIIICHHUKA WU paOOTHHKAa BO30YKIaeTcs YroJOBHOE JIEJI0, COOTBETCTBYIOIIYIO PETUTHO3HYIO
OpPraHMU3aLMIO CTaBAT B U3BECTHOCT.

B ommume ot apyrux eBpONeWCKHUX CTpaH LEPKOBb B I'eépMaHMU HE SBISETCS CYyOBEKTOM
ceMeiHo-0payHoro nmpasa. bpaku 3aKiI04aoTCs B CIEHUANBHBIX PETHCTPUPYIOIINX YUPESKICHHUSX.

B xkaxmonn 3emie @OPIT ecTp pemapramMeHT MHHHUCTEPCTBA MO JI€NaM  KYJIbTYpHI,
OTBETCTBEHHBI 3a OTHOWIECHUS MEXAYy TOCYAapcTBOM M LepkBiMH. HoBooOpa3oBaHHBIE
accommanui OOBIYHO YBEIOMIIIIOT O cebe ATO YYpexXJCHHWE, 4YTO, OJHAKO, He 0O0sS3aTeNBHO.
PykoBomuTenn 3THX yUpeKIEHHUH CO BCEX 3€Mellb 10 MEHBIIEH Mepe pa3 B TOJ COOMpAroOTCs I

00CYXIIeHUS U KOOPJUHAITNH CBOCH PabOTHI.

FREEDOM OF RELIGION: THE UNITED STATES MODEL

W. COLE DURHAM. JR.
Professor of Law,

J. Reuben Clark Law School,
Brigham Young University,
Provo, Utah, USA

l. INTRODUCTION

Religious freedom is a congeries. It has a unitary name that suggests it is a unitary right. But
in fact It is an interrelated family of claims closely linked to all of the most fundamental human rights
and liberties. It protects individuals and groups against unequal treatment and discrimination; it lies at
the core of freedom of expression; it often overlaps with the protection of family rights; it protects a
particularly vital form of association; and above all, it is linked to the core of human dignity and
personality. Moreover, because religion is linked to humanity's deepest community building instincts,
and has profound impact on communal structures and values, it must be understood in the deeper
context of structuring relations among subcommunities within society and between subcommunities
and society as a whole.

Because each of these underlying dimensions of religious liberty Is linked to independently
evolving bodies of doctrine in modern legal systems, the understanding of religious freedom is
inevitably subject to the gravitational influence of developments in these closely related secular
bodies of law.[1] At times, religious freedom becomes a domain in which the prioritization of the
competing values of eguality, speech, association, dignity, and personal liberty is mediated[2].
Further, because of the significance of the overlapping values, the effort is sometimes made to reduce
religious freedom to its secular components [3].

Religious liberty resists such reductionist efforts. It is greater than the sum of its parts.
Central to religious freedom is the right of religious modes of life to be accepted and respected on
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