Cexymspuzariisi  JepkKaBH Tiependadac  HasBHICTH TPOMAISHCHKOTO CYCIIUILCTBA, 1€papXi30BaHICTB,
3aCHOBaHYy HAa JIEMOKpaTHYHOMY (DOpMyBaHHI YNpaBliHHS], a JepKaBa 1 LIEPKBAa BHCTYNAIOTh HPHU LHOMY
TOTATITAPHUMHU CTPYKTypaMH BHKJIFOYHO CHIJIOBOI opieHTalli. [lepkBa B Cekyspr30BaHOMY CYCIUIBCTBI MparHe
TIOBEPHYTHUCS JI0 TEOKPATHYHOTO CYCIIUTHCTBA. X04a JiepyKaBa MOBUHHA HE KOHTPOIIFOBATH, a TapaHTYBaTH CBOOOTY
COBICTI Ta PEJIriHHUX OpraHi3alliid, BOHa BTPYYAEThCS B PEIIriidHE KUTTS, JI0 YOTO YaCTO TO3UTHBHO BIJTHOCHUTHCS
cama peniris. CBOIM 3aBIaHHAM, IO BHHUKJIO BHACIIZIOK 3yCTpidi 3 TUIFOPANi3MOM Ta JIEMOKpATI€IO, IePKBU
BBKAIOTh MOCHIICHHSI JYILTIACTHPCHKOT TisTLHOCTI 3817151 MOTIMONICHHS Bipy Ta 3MilIHEHHST MPHHATIEKHOCTI BIpHHX
710 i CHIJIBHOTH.

AwmepukaHchkuii comionor Anan Ckapd 3ayBaxye, 10 B Psii MiClb *y IEPKBH € BEIMYE3HI MOXKIIMBOCTI 13
30UTBIIIEHHS 3B’S3KIB 3 HAPOJOM Y TOMY BHUIAIKY, SKIIO BOHA Oy/e 3aXHWINATH iXHIM MPOTECT MPOTH PETpecii i
HecnpaBeaMBocTed peskumy”. HasiBHI (pakTH MPUCTOCOBHUIIBKOT peaKilii XpUCTHSHCTBA Ha MOJIITHYHY OTIO3HUIIII0
JIO3BOJISIFOTE MOMY 3pOOWTH BHCHOBOK, IO ‘Y JaHM MOMEHT CEKyJispu3allis Hadararo MEHINE BIUIMHYJIAa Ha
uepksr CxigHoi €Bpony, HK Ha LEpKBU 3axigHoi €Bponmu... | depes KinbKka JecsITKIB POKIB MOKE TPAIUTHCS Tak,
IO IIEPKBH 3aXiMHUX JEMOKPATHYHMX KpaiH HE 3MOXKYTh BIDKHTH, Ha BiIMiHY Bii THaHUX lepkoB CXimHOT
€sporm™’.

Himenpkuit Teonor @.[orapreH mepimidi BBIB MOHATTS CeKyiapusayis B CyYacHHH €BPOTICHCHKHN
TEOJIOTIYHMH JMCKypc. BiH BBakaB, 10 KpH3a pedirii Ta KyJIbTYpH 30BCIM He O3Hadae Kpu3y boskecrBeHHOro
Cnosa®®, Cexyspusaltis, 3a ciosamu ['oraprena, po3KpHBae IPOLEC “iCTOpi3aLlii JIFOICHKOro iCHyBaHHs Ta CBIiTY”,
KOJIM CBIT 3 Mi(piYHOTO CTa€ iCTOPHYHMM TPOCTOPOM JIFOACHKOI MISTTBHOCTI. TOMy CeKyIsipHa JIIOAWHA € JTFOAHA
icropruHa. AJle CaMOCTiHHICTh JIFOAWHH B CBITi Ta KOHLEHTpalis il yBarM Ha BIIACHIH AiSUTBHOCTI TOB’s3aHE 3
HEOE3MEeYHMM XMOHUM PO3YMIHHSAM CMHCIY CEKyJspH3alii>’, KomM “noB’szana 3 Borom™ cBoGoma cCBiTy
MIMIHIOETBCSL CBOOO 1010 Oe3 bora. ['orapTeH 3ayBakuB, 110 MOi0HA ITiMiHA BeJle BKE HE JI0 CEKYJISPH3allii CBITY,
a mo toro mexpuctusHizamii. Ile Ha BiAMIHY Bim “‘ceKyisipu3ariii”’, JOCTITHUK HAa3WBAa€ HETATHBHAM TEPMIHOM
“CeKynsapusM’”.

Po3ymiroun MiIHAH B3a€EMO3B 130K TIOJIITHYIHOT Ta PEINriifiHOI CBiOMOCTEH, HEOOX1THOCTI OalaHCcy MK
CEKYJBIPHICTIO Ta PEJIriiHICTIO OpraHi3alliif, BUeHI MPOMOHYIOTH a0COIIFOTHE BiJIOKPEMIICHHS IIEPKBH 1 JEPKaBH, a
HE [EPKBH BiJI JiepKaBH. 3aHOBO ITEPEOCMUCIIOIOTLCS POJI JIep KaBU Ta IEPKBH, IXHI QYHKIT 1 MpU3HAYCHHS B
KUTTI CYCIIJIGCTBA Ta JIFOAWHU. Ha 3MiHy TpajuIiiiHOMy aHTaroHi3sMy HPUXOIUTH HOBHI THII MUCIICHHS, HOBHI
THII BiZTHOCHH, SIKWI ()OPMYETHCS 1 B JIOHI PENIriifHIX BUEHB, 1 B HAApaxX CEKyJIIPH30BAHOI CBiIOMOCTI. BiH Tinbku-
I1I0 HAPOIKYETHCS, aJle BKE Ma€e Ha3BY — MApTHEPCTBO.

. Tesic ™

H € aTei3M peJririero? HIWYHI Bi3il KOHCTHTYIIITHOI 0 3HAYEHHS i
Yu € areizm pediriero? 1O 3ii KOHC oro 3Haue “peJirii”

Hemonapanii Bumamoxk B cymosiit mpakrtuii CHIA Kaypmarn npomu MaxKaempi (2005) ctBopuB
NpeLeIeHT, 3TiIHO 3 SIKUM aTei3M Ha0yBa€e TaKoro K KOHCTUTYIIHHOTO CTaTyCy, sIK 1 TpaauLiiHi peiirii. Y 3B’s3Ky
3 ITUM 0araro pemirifHuX TPy MOYYBAIOTh ceOe NEN0 3HEBAKCHUMH, OCKUTHKY JTaHe PIIICHHs Haue0TO MiITprMye
areisM. 3 iHIIOro OOKy, 3aHENOKOEH] 1 JesKi aTeiCTHYHI yrpyMOBaHHS, OCKUIBKH JIOTTYHHM BHCHOBKOM TaKOl
CHUTYyaIlii cTaHe TO3WITIOHYBAHHS iX 5K ,,peliriiHuX” opraHizamii. CTBOpeHHI MPEleneHT M0/aB Xaocy i B Tak
3aruTyTaHy MmpooJeMy KOHCTUTYIIHHOTO BU3HAYEHHS ,,perlirii .

[po6nema yp’s3HeHOro Kaydpmana monsrana B TOMy, IO BiH BHpIIIMB OPraHi3yBaTH y B’ S3HMII
areiCTHYHUI TYPTOK. AJIMIHICTpaIlis IbOTO HE JO3BOJIJIA, OCKUIBKH, 3TiTHO KapHOro Kofekcy BickoHCiHY,
npoxanHs Kaydmana He miyisrano il BMOTHBOBAHICTb 3TiIHO 3 PENiriiHUMH BIpyBaHHSAMH. TakuM YHHOM,
TIOpEMHI YMHOBHMKH HE BU3HAJIM aTei3M 3a PeJlirito. AMeNsiiiHniA Cy/l, OJHaK, TIOCTAHOBHB, IO ,,aTei3M € PEeiTicto
YB’S3HEHOTO ... i HOro TypTOK Mae peliridHy mpupomy, xoua W Bigkuaae Bipy y Bumty Ictory”, cnmpatouunchk B
oMy Ha nperneneHaT BepxosHoro Cymy CILIA, B KX ,,HepeiriiHi™ BipyBaHHs TPUPIBHIOBAIIFICS JI0 PEITITiHIX.
Cyn Bu3HaB, 10 B MOJIOXKEHHSIX, NiependayeHux [lepioio nonpaskoro, arei3M NpUpiBHIOETHCS A0 PEdIirii, a BiATaK y
Bunaky Kaydmana, oMy TOBUHHI TO3BOJIMTH BEACHHS T'YpPTKA.

57 Scarfe A. National consciousness and Christianity in eastern Europe // Religion and nationalism in Soviet and East
European Politics. — Durham (N.C.): Duce univ. press, 1984. — P. 31-38.

%8 Gogarten F. Verhangnis und Hoffnung der Neuezeit. Stuttgaft. — 1953. — P.130.

59 Tam camo, P.130.

* IIpoghecop Baiinop ynieepcumemy (CILIA), 2onoenuii pedaxmop uaconucy ~Journal of Church and State”.

* Anomoeanuii nepexnad B suecnasa Azecéa
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V cynogiit mpakturi CIIIA ckamacst CKiIamHa CUTYaIlis 3 TATAHHAM BU3HAUYCHHs pedirii. [Ipy HamicanHi
KOHCTHTYIII LIe CIOBO 3aJIMIIMIIOCS HABMUCHE HEBU3HAYEHNM 3 METOIO 3aXUCTY ILHPOTH BipyBaHb 1 3a0e3MeUeHHS
cBoOoau BipocnoBimanus. Ilepiri crpoOM JaTH 3aKOHOAABYE BH3HAUCHHS HOro naryroThes Kidmem XIX —
nodatkoM XX cromitrs. lle Oymo moB’s3aHO 3 KilbKOMa IO30BaMH CTOCOBHO TIOJIramii, sika TPaKkTHKYBaacst
MOpPMOHAMH 1 TIO3WIIOHYBaJlacs HUMH SIK JIO3BOJICHA IXHIMH DEriiHAMHU BIpyBaHHSMH. Y IMX BH3HAYCHHSX
3Ha4YHA POJIb BiBOAMIIACH CMHPEHHIO 1 MOKJIOHIHHIO OoxkectBY. Y 1931p. v cnpasi CIIIA npomu Maxlnmowa
Bepxopnwuii CyJ1 OCTaHOBUB, 110 ,,CYTTIO PeJirii € Bipa y BimHOCHHM 3 Borowm, sika BKJIH0Yae 0OOB’SI3KU BUILI BiJl
THX, III0 BUHUKAIOTh Y Oy Ib-SIKHX JIFOACBKIX CTOCYHKaxX .

Ha movaTky cOpOKOBHX POKIB M. CT. CyId AMEPHKH MOYAIN BiJAISTUCS Bijl By3bKOrO CYyOCTaHIIIHHOIO
BU3HAYEHHS peJirii B Oik mmpmioro GpyHKIiOHAIFHOTO, a/Ke TPAKTHKA ITOKa3yBasia, IO TyKe ITUPOKHHA CIIEKTp
BipyBaHb, MPUHAWMHI TaKUX, 10 HE MOPYIIYIOTh 3aKOHOJABCTBO, MOYKHA BIIHECTH O TaKHX, L0 MiAJIATaroTh
3aXHCTY AeprkaBoro 3rimHo [lepmoi monpaBku.

YeproBoro BiXO0 Ha IIbOMY LUIIXY cTaB cynoBuit npouec CIIA npomu Kaymena ¢ 1943p. Kayren OyB
areicTom, ane BiIMOBISIBCS Bi y4acTi y BiifHI TOCHIAIOUNCh Ha CBOI IEpEKOHAHHs MOAIOHI JIO0 PENiriiHuMX.
[lepexonanns Kayrena He mimmagany mix icHyroue BM3HAYECHHS ,,pENiridHMX”, OIHAK CyJ BU3HAB, IO W JIEIIO
,»,MEHIIIe, HiK Bipa B bora. Moxke crpumitmatucst sk penirist”. JIo 1poro cymy 3a3Buuaii po3risiialid pediirio B
TEICTUYHIX TepMiHaX, OJJHAK JaHWI BUTIAIOK TIOKa3aB, 110 il MOYKHA PO3TIISIIATH 1 3 TICHXOJIOTTYHOI TOUKHU 30PY — K
BIpYBaHHS, sIKi BIUTMBAIOTh HA JKUTTA 1HIMBiNA MONIOHO N0 BipyBaHb TpaauuiiHO peniridaux. [li3Hima cynosa
TIPaKTHKA BXE TIOBHICTIO BIZIMOBIIIETLCSI BT CJIOBa ,,60T”°, 3aMiHMBIIH HOTO Ha ,,BHITy ICTOTY”, 3TiMHO 3 BKa3iBKOIO
Konrpecy Ha ,,BKiTIOU€HHS BCIX peririid”.

Ioxi6HiI BUmagKu cripo0 YXWIHTHCS Bifl BINCHKOBOI CITY»KOH, CTIMPAIOYMCh Ha BIpYBaHHS UM TIEPEKOHAHHS,
SIKi MOTJIM TIJIIACTH TIii BU3HAYEHHS ,,peNiridiHOr0”, TPAIUBUTHCS BCE YacCTille, 3MYIIYIOYM CYIUIIB PO3BUBATH
npo0JieMy BH3HAYEHHS ,,pefiridHoro”. OKpiM 1bOro, MOJABAIMCS MO30BU PI3HUX OpraHi3ailii, sKi Hamaraiucs
YXWJIATHCS BiJl CIUIATH TIOJATKIB, BUXOJSYH 3 CBOEI PEIriiHHOT CIIPSIMOBAHOCTI, BOJJHOYAC HE 30BCIM MM/ al0qH
I TpaMITiiiHEe PO3YMIHHS ,,pelliriHux opraHizaiii”. Tak, y crpaBi bpamcmeo Jhoosnocmi npomu epaghcmea
Anemeoa KanidopHiHCHKIN aneySIIiHNN CyI TOCTAHOBYB, IO 3MICTOBHA HAITOBHEHICTH PEJIril He Ma€ 3HAUCHHS,
HaTOMICTh MOBMHHA OpaTHCh A0 yBark (YHKLIsS BipH B IisUIGHOCTI oprasizauii. B Takuii croci®é Oyno MOBHICTIO
3aBEpIIICHO TIEpEeXia Bil CYOCTAHIIIMHOTO PO3YMIHHS peirii 10 (YHKITIOHAJBHOTO, ajic BI3HAUCHHS PeJtirii 3a ii
COINATLHOKO (DYHKIII€I0 CHHOHIMIYHO HAONM3WIO 1i IO TaKMX TEPMIHIB SIK ,,CBITOIJISN, ,,CHCTEMAa TEPEKOHAHB ,
,leosoris”, ,, KOCMOJIOTis .

Lle mpusBeno no ¢opmymoBanss (3a Hacrminkamu cnpasu CLLA mpotu Cieepa Ta Bemu npomu CLLA
KPUTEPIIO, ,,0CKUJIBKU BipyBaHHs He 0a3yIOThCS Ha TIOJITHIL, TIParMaTyU3Mi Y1 BHT1IHOCTI”, OCTUIBKH 1Ie BIpYBaHHS
pemniriiini 3 Touku 30py KoHcTuTyrii.

[NpakThka OCTaHHIX POKIB, OJIHAK, TOKa3aya, 110, Bu3HaYeHHS Cicgpa Ta Benuwia MOXKIVBO € 3aHAJTO
HAPOKUMHE, 00 K 3TiTHO 3 HUM, Y cepy ,,peliriifHoro” BiTHOCATh 3aBENMKY KUTBKICTH sBHI. lle mpusBeno mo
CcrIpo6 3aBY3UTH MiJXiJ, 110 0COONMBO HATTITHO TIOKasye crpasa Mannak npomu Hozi 1977 poky, ne Auocs mpo
HEKOHCTUTYIIHHICTh BUKIIagaHHs TM y mkomax. [licms moBroTpuBamix ocKapKeHb B Cyax pPi3HOrO piBHA, Oyio
BU3HAHO, 110, TIOTIPH HETEICTUYHY CIIPSMOBaHICTh, TM TakoXX BiTHOCHTBCS JIO PeJIiriid, a, BiITaK, iX HisbHICTH
HoTparvIse i pucaukiiro Ilepimoi nonpaeku. [pyHTyrouncs Ha Wil cripasi Ta Ha cnpaax Cicepa Ta Bemua,
cyans AnaMc BHBeJa TPU BaXKJIMBI KpUTEpii ISl BU3HAUCHHS peJlirii: BoHa Mae 3aiiMatucsi (yHIaMEeHTAIbHIMHI
MeTadi3MIHIMH THTAHHSIMY, TIOBHHHA OYTH CYTHICHO HAIllOBHEHOIO, 1 IIOBUHHA MATH 30BHIIIHI ()OpPMATBHI BHSIBH,
SIKi JIO3BOJIAIOTH TIPOBECTH aHAJIOTIFO 3 TPAIUIIIHUMY PETITisMH.

1i3Hiwi cnpasu nokazyiomv HAMALAHHSL CASHYMU OANAHCY MIXNC PAHHIMU CYOCIMAHYIUHUMUY KPUMEPIMU §
nisuiwumu @yuxyionanvuumu. Ilonpu npaxmuuny yinnicms mecmy Aoamc, 1020 KpumuKyeau 3a 8i0CymHicmo
Oemapkayii mixc penmieiihumu ma  GIiococokumu  GipYSaHHIMY, OQIOHU  MONCIUBICb  CKOPUCTIATIUCS
3AKOHOOABUUMU NIbeaMU HepeniciuHum cucmemam. Kpumuka exazyeana na mou axm, wo cucmema penicitiHux
8IpyBaHb Modice Oymu 0COOUCMON CHPABOr) THOUGIOA | He 3a6ICOU MOMNCEe AOEK8AMHO OYIHIOBAMUCS Yepe3
NPOBeOeH s AHANO2H 3 MPAOUYTUHUMU PETIZIIHUMU CUCTNEMAMU, A CKOpIwe po32ia0amucs 3a Mipoto il Gniuey Ha
3ACAOHUMUTE CMUCT, IKULL BOHA GHOCUMNb Y JICUMMSL THOUBIOA.

Bunamox Kaydmana mnocraBuB HOBI, Xoua ¥ mepenbOadyBaHi, TPYIHOLI TIepel aMEPUKAHCHKUM
cynounHcTBOM. Il]e HiKoMM Cy/IOBI HE TOBOVMIIOCS IPHPIBHIOBATH aT€i3M JI0 PEJIirii, O/THAK I CTIpaBa € JIOTIYHIM
NPOJIOBKEHHSAM TIPELIe/ICHTIB, 3anoyatkoBaHux crpaBamu Cicepa Ta Bemua. KoHCTUTYLiHHMIA cTaryc aTei3mMy
3aJIMINAETHECS HEOCTATHRO BU3HAYEHWM, B TOW 4Yac SIK BiJ I-Or0 BHU3HAYEHHS 3aJIEKUTH BHPIIIEHHS Oararhox
CIIPaB, SIKi CTOCYIOTHCS TIOHSTh ,,pedliris’, ,,peiriiiHa Bipa” i ,peniriina opranizamis”. {1 po3yMiHHSI HACHIIKIB
cnpaBu Kaygmana i 3MiH, SKi BOHA CIIPUYMHAUTE B CYIOBIH MPAKTHII, TOTPiOHE (yHIAMEHTABHE JOCTIHKESHHS 1
IpyHTOBHE po3’sicieHHst BepxosHoro Cyny CIIIA.
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Derek H. Davis”
Is Atheism a Religion? Recent Judicial Perspectives
on the Constitutional Meaning of "'Religion™’

A recent case handed down by the Seventh Circuit Court of Appeals holds that atheism is entitled to the
same treatment that traditional religions receive under the Constitution. The case, Kaufman v. McCaughtry (2005),
has many religious groups upset because the decision seemingly bolsters atheism. Yet some atheist groups are also
concerned because the case arguably requires atheist groups to pose as “religious” organizations to receive equal
treatment. The case adds to an already confused state of constitutional law on what qualifies as “religion.”

James Kaufman was an inmate incarcerated at the Waupan Correctional Institution in Wisconsin. He
submitted to prison officials a written request to form an inmate group “to stimulate and promote Freedom of
Thought and inquiry concerning religious beliefs, creeds, dogmas, tenets, rituals and practices, and to educate and
provide information concerning religious beliefs, creeds, dogmas, tenets, rituals, and practices.” Prison officials
denied Kaufman’s request, concluding that it was not motivated by “religious” beliefs as required under the
Wisconsin penal code. Kaufman sued the State of Wisconsin, claiming that his rights under the Free Exercise Clause
were violated.

“The problem here,” noted the Seventh Circuit, “was that the prison officials did not treat atheism as a
‘religion,” perhaps in keeping with Kaufman's own insistence that it is the antithesis of religion. But whether atheism
is a ‘religion’ for First Amendment purposes is a somewhat different question than whether its adherents believe in a
supreme being, or attend regular devotional services, or have a sacred Scripture.” The court held, therefore, that
“atheism is [the inmate’s] religion, and the group that he leads is religious in nature even though it expressly rejects a
belief in a supreme being.” The court was relying, of course, on a number of U.S. Supreme Court precedents that
treat a range of “nonreligious” beliefs as the equivalent of religion. The court continued: “The Supreme Court has
said that a religion, for purposes of the First Amendment, is distinct from a ‘way of life,” even if that way of life is
inspired by philosophical beliefs or other secular concerns. A religion need not be based on a belief in the existence
of a supreme being, (or beings, for polytheistic faiths) nor must it be a mainstream faith.” Thus, the court concluded,
atheism is equivalent to religion for purposes of the First Amendment and Kaufman should have been given the
right to meet to discuss atheism and related topics with fellow inmates.

The Kaufman case is important because if atheism qualifies as “religion,” it is entitled to the same free
exercise privileges accorded to religion under the Constitution. Traditionally, this has not usually been the case. It is
uncertain whether the Supreme Court will review Kaufman, but as of now, the case creates a bit more confusion in
an already confusing area of the law.

DEFINING RELIGION. The task of distinguishing religion from nonreligion has proven to be a difficult
one for American courts. The operative word of the religion clauses--religion--was left undefined by the framers.
This omission, however, did not result from owversight. Defining the term would have placed a permanent
imprimatur on those forms of faith and belief that conformed to their definition. The framers instead chose to leave
the term undefined, thus protecting a diversity of beliefs, not merely the traditional ones, from undue advancement
or prohibition of expression by government. This guarantee of freedom of religion, the centerpiece of American
liberties, has served to protect all religions, old and new, against governmental preference, intrusion, and harassment.

The task of giving meaning to the term “religion” inevitably falls to the judicial branch. By tracing the
evolution of the meaning of religion, this essay will show that as religious pluralism in America has expanded, the
constitutional meaning of religion has expanded as well. It is argued that the American courts’ unwillingness to
adhere to any fixed definition of religion prevents, in statutory and nonstatutory contexts alike, an otherwise
inevitable erosion of religious liberty and diminution of our free society. But does the Kaufman case carry this
premise too far? Should atheism carry the status of religion under the Constitution? Before addressing this question,
it might be helpful to trace the history of the constitutional meaning of “religion” as it has emerged from judicial
opinions.

The American judiciary’s formal inquiry into the constitutional meaning of religion commenced in 1878
when the United States Supreme Court decided the case of Reynolds v. United States. In that case the Court
considered a Mormon’s argument that his practice of polygamy was a religious duty and therefore protected under
the Free Exercise Clause. In searching for the scope of protected religious activity in the Constitution, the Court
stated: “The word ‘religion’ is not defined in the Constitution. We must go elsewhere, therefore, to ascertain its

* Ipoghecop Batinop ynisepcumemy (CLIA). Ionoenuii pedaxmop uaconucy “Journal of Church and State”
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meaning, and nowhere more appropriately, we think, than to the history of the times in the midst of which the
provision was adopted.”

The Court examined statements from James Madison and Thomas Jefferson for guidance in ascertaining the
framers” meaning of the word “religion.” For Madison, religion was “the duty we owe to our creator,” and for
Jefferson, “a matter which lies solely between man and his God.” While these statements are far from being
exhaustive definitions, they accord with the common understanding of religion in late eighteenth-century America as
a relationship between a person and some Supreme Being. But while Madison, Jefferson, and most of the founders
were theists, there is no evidence that the constitutional framers wrote the First Amendment to protect only theism.
Some of the founders clearly sought religious freedom for nontheists. Jefferson, for example, wrote that his Virginia
Statute for Religious Freedom was to “comprehend within the mantle of its protection the Jew and Gentile, the
Christian and Mahometan, the Hindoo, and infidel of every denomination.” The Court’s inquiry into the founders’
understanding of the meaning of religion produced no clear answers. Satisfied that the defendant’s polygamous
practices were too unconventional to be protected by the First Amendment, the Court found it unnecessary to
formulate a definition of religion.

Twelve years later the propriety of polygamy was again the issue before the Supreme Court. In Davis v.
Beason the Court upheld an ldaho statute that required individuals registering to vote to swear that they neither
practiced polygamy nor belonged to any organization that looked upon polygamy favorably. The defendant, a
devout Mormon, asserted that the statute violated the Free Exercise Clause. This time the Court was more specific in
stating its understanding of the term “religion”; “The term ‘religion’ has reference to one’s views of his relations to
his Creator, and to the obligations they impose of reverence for his being and character, and of obedience to his
will.” But while the defendant’s beliefs and practices clearly fit within this definition, the Court held that only his
beliefs, and not his practices, were protected under the First Amendment.

The Davis Court's substantive definition of religion emphasizing traditional ideas of obedience to and
worship of a deity was affirmed by American courts well into the twentieth century. As late as 1931, the Supreme
Court in U.S. v. Maclintosh reaffirmed this interpretation when it concluded that “the essence of religion is belief in a
relation to God involving duties superior to those arising from any human relation.” And it was not uncommon to
see courts interpreting religion even more narrowly than this. Among the scores of examples that could be cited was
an Oklahoma court’s conviction of a spiritualist fortune-teller in 1922 for her commercial activities even though she
believed in God and claimed merely to be practicing her religion. In another case, a county board of commissioners
in Nebraska denied a property tax exemption to a Masonic order, ruling that the order was not religious because it
was not sectarian and did not demand the exclusive “religious” allegiance of its members. The board’s decision was
affirmed on appeal. Such narrow, content-based interpretations of religion, however, were to become much less
common as courts were increasingly confronted with pleas by adherents of nontraditional religions for First
Amendment protection.

DEVELOPMENT OF THE MODERN DEFINITION OF RELIGION. Beginning in the 1940s,
American courts began to move away from narrow, substantive definitions of religion to broader, functional ones.
The shift seems to have come in two significant cases: United States v. Ballard, decided by the U.S. Supreme Court
in 1944, and United States v. Kauten, a federal circuit court case decided a year earlier.

In the Ballard case, the founder of the “I Am” movement was prosecuted for using the mails for
fraudulently promoting his faith-healing powers. Guy Ballard told his followers that his ministry had been
sanctioned by personal encounters with Jesus and Saint Germain. Followers were encouraged to send contributions
to the movement, and many did. When many contributors, contrary to Ballard’s promises, failed to experience
physical healing, a San Francisco district attorney sought prosecution. The U.S. Supreme Court held that the trial
court had ruled properly when it told the jury that it could inquire into the sincerity, but not the truth or falsity, of
Ballard's religious beliefs. In his majority opinion, Justice William O. Douglas wrote:

Heresy trials are foreign to our Constitution. Men may believe what they cannot prove. They may not be put
to the proof of their religious doctrines or beliefs. Religious experiences which are as real as life to some may be
incomprehensible to others. Yet the fact that they may be beyond the ken of mortals does not mean that they can be
made suspect before the law.

In Ballard, the distinction between sincerity and credibility became an important judicial criterion for
assessing what kinds of religious activities are protected under the First Amendment. The credibility of one’s beliefs
were less important than the sincerity with which those beliefs were held. As repugnant as the religious practices of a
particular religion might be to its nonadherents, the price of religious freedom, as Justice Robert H. Jackson put it in
his dissenting opinion, “is that we must put up with, and even pay for, a good deal of rubbish.” Ballard attempted no
concrete definition of religion, but the case made it clear that a broad spectrum of religious beliefs, at least those that
did not violate the legitimate concerns of the state, might be protected under the First Amendment.
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An even greater protection of a wide range of beliefs was granted by the Second Circuit in United States v.
Kauten (1943). The case marked the beginning of a series of decisions in which the judicial interpretation of
congressional statutes on conscription became the vehicle for addressing the legal definition of religion. Kauten dealt
with a conscientious objector who was convicted under the 1940 Selective Service Act for refusing to submit to
induction. He claimed exemption as a conscientious objector, defined by the act as any person “who, by reason of
religious training and belief, is conscientiously opposed to participation in war in any form.” Kauten, an atheist, was
opposed to war, claiming that it solves none of the world’s problems and that the draft was President Franklin D.
Roosevelt’s personal scheme to reduce unemployment. The court held that Kauten’s beliefs were strictly
philosophical and political and fell outside the statute’s requirement of “religious training and belief.” The court did,
however, propose that something less than a belief in God might qualify as religion. Judge Augustus Hand offered
this definition:

Religious belief arises from a sense of the inadequacy of reason as a means of relating the individual to his
fellow-men and to this universe. . . . It is a belief finding expression in a conscience which categorically requires the
believer to disregard elementary self-interest and to accept martyrdom in preference to transgressing its tenets. . . .
[Conscientious objection] may justly be regarded as a response of the individual to an inward mentor, call it
conscience or God, that is for many persons at the present time the equivalent of what has always been thought a
religious impulse.

Whereas prior cases saw religion in theistic terms, Kauten saw religion in psychological terms--as belief
that produces effects upon one’s life that are similar to the effects produced by traditional religion. Kauten remains a
landmark case because it was the first to offer a functional definition of religion.

This expanded understanding of religion was not immediately accepted. In Berman v. United States,
decided in 1946, the Ninth Circuit dismissed Judge Hand's definition of religion in Kauten as mere dictum, and
affirmed the conviction of a humanist pacifist because the “religious training and belief” required for exemption
under the Selective Service Act could not, “without the concept of a deity . . . be said to be religion in the sense of
that term as it is used in the statute.” Congress agreed with the Berman formulation and the 1948 amendment to the
Selective Service Act specifically defined “religious training and belief” to mean “an individual’s belief in a relation
to a Supreme Being involving duties superior to those arising from any human relation, but [excluding] essentially
political, sociological, or philosophical views, or a merely personal moral code.”

This amended language was interpreted in 1965 by the U. S. Supreme Court in three cases decided under
the style of United States v. Seeger. All three of the defendants were conscientious objectors who had been convicted
in federal district courts for refusal to submit to induction after Selective Service officials had rejected their claims
for exemption. All three men had similar worldviews, and none had a traditional concept of God. Seeger, for
example, said that he was uncertain of whether a Supreme Being existed, but that his “skepticism or disbelief in the
existence of God” did “not necessarily mean lack of faith in anything whatsoever.” His, he stated, was a “belief in
and devotion to goodness and virtue for their own sakes, and a religious faith in a purely ethical creed.” Writing for a
unanimous Supreme Court, Justice Tom Clark wrote that Congress had not intended to restrict the exemption for
conscientious objectors only to those who believe in a traditional God. The expression, “Supreme Being,” rather
than “God,” had been employed by Congress “so as to embrace all religions” while excluding “essentially political,
sociological, or philosophical views.” The test of belief required by the Act, the Court held, is “whether a given
belief that is sincere and meaningful occupies a place in the life of its possessor parallel to that filled by the orthodox
belief in God of one who clearly qualifies for the exemption.” The Court specifically found the beliefs of the three
defendants to be “religious” within the meaning of the Selective Service Act. Congress was not pleased by the
Court’s expansive interpretation of “religious training and belief.” Congress had obviously intended to limit
conscientious objector status to those who held a traditional belief in God. The Court, however, rather than ruling
that the statute was unconstitutional, grounded its decision in a rather loose reading of congressional intent. Reading
between the lines, the Court’s tactful approach might have been what led Congress to go along with the Court’s
ruling by removing the “Supreme Being” clause in the new Military Selective Service Act of 1967, although the
new provision retained the restrictive phrase which ruled out inclusion of “essentially political, sociological, or
philosophical views, or a merely personal moral code.”

Three years later, in Welsh v. United States, the Supreme Court considered the case of a conscientious
objector who had initially refused to label his objection as “religious” as required under the new Military Service
Act. In his written objection, he struck out the word “religious” and wrote that his beliefs had been formed by
reading in the fields of history and sociology. Although he had first claimed that his beliefs were nonreligious, he
later wrote in a letter to his appeal board that his beliefs were “certainly religious in the ethical sense of the word.” If
anything, Welsh’s beliefs were even more remotely religious than Seeger’s. The Court was thus faced with
considering whether the Act’s requirement of “religious training and belief” would extend protection to a person
motivated in his objection to the draft by profound moral conviction. The Court again enlarged the scope of the
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statute, and held: “If an individual deeply and sincerely holds beliefs which are purely ethical or moral in source and
content but that nevertheless impose upon him a duty of conscience to refrain from participating in any war at any
time, those beliefs certainly occupy in the life of that individual “a place parallel to that filled by . . . God in
traditional religious persons.”

With such an expansive statutory interpretation, one might have expected some disagreement among the
Court’s members. Justice John Harlan wrote a concurring opinion in which he essentially stated that he would vote
with the Court only to be consistent with Seeger. He acknowledged, however, that he had erred in joining the
majority in Seeger where the Court had upheld a nontheistic belief. He felt that the Court had gone too far in
distorting the legislative intent of the act, and he refused to subscribe to the “lobotomy” now performed in the Welsh
decision.

Between Kauten and Berman, on the one hand, and Seeger and Welsh, on the other, three additional cases
that arose outside the context of the federal conscription laws were a clear sign that the courts had shifted toward a
functional definition of religion. These cases are important in tracking the evolution of the constitutional meaning of
religion because none of the conscription cases already discussed was decided on constitutional grounds. Instead, the
courts merely interpreted congressional statutes in a way that extended the privilege of conscientious objection to
those of nontraditional beliefs. Nevertheless, because the conscription cases dealt specifically with the meaning of
religion, cases arising outside the conscription context that have been decided on constitutional grounds, such as the
three discussed here, have often resorted to the language of the conscription cases as useful precedents. In turn, later
conscription cases such as Seeger and Welsh found these cases to be useful as precedents because of their expanded
descriptions of the meaning of religion.

The first of these cases, Torcaso v. Watkins, decided in 1961, dealt with a Maryland citizen seeking to
become a notary public who was unwilling to make the required statutory declaration of a belief in God. The
Supreme Court held that the Maryland law violated the Establishment Clause because it put “the power and
authority of the State of Maryland . . . on the side of one particular sort of believers--those who are willing to say
they believe in the existence of God.” It further maintained that the Establishment Clause forbids government to “aid
those religions based on a belief in the existence of God as against those religions founded on different beliefs.” The
Court footnoted this statement with a seemingly strong confirmation of its belief that religion embraces nontheism.
The Court wrote that “among religions in this country which do not teach what would generally be considered a
belief in the existence of God are Buddhism, Taoism, Ethical Culture, Secular Humanism, and others.” It is
important to note that the Court did not include atheism in its list of worldviews qualifying as religion.

The Court in Torcaso supported its holding by referring to two lower court cases in which humanist
organizations without theistic beliefs were granted property tax exemptions. In Washington Ethical Society v.
District of Columbia (1957), the District of Columbia Circuit held that belief in a Supreme Being or supernatural
power was not a prerequisite to qualify for the property tax exemption to which religious organizations were entitled.
That same year, in Fellowship of Humanity v. County of Alameda, a California appellate court held that a county
statute exempting religious organizations from property taxes must not favor those with theistic systems of belief
over those with nontheistic beliefs. The court stated that the content of the belief was irrelevant; instead the focus
should be placed on the belief's function in the life of the organization. The court proposed the following two-part
test for religious exemption: “Whether or not the belief occupies the same place in the lives of its holders that . . .
orthodox beliefs occupy in the lives of believing majorities, and whether the group . . . conducts itself the way
groups conceded to be religious conduct themselves.” It was this formulation that the Supreme Court seemed most
to rely upon in deciding the Seeger case eight years later.

The foregoing decisions, especially Kauten, Ballard, Torcaso, Seeger, and Welsh, expanded the
constitutional meaning of religion in a way that paralleled the expanding pluralism of American religion. Their chief
effect was to include nontheistic beliefs under the protection provided by the religion clauses. As the diversity of
religions benefiting from First Amendment protection has expanded, the ability of government to regulate religion
on definitional grounds has correspondingly diminished. The judicial means by which this development has
occurred has been the adoption of functional criteria, in replacement of substantive criteria, for defining religion. By
defining religion according to its social function, the functional approach treats religion largely as synonymous with
such terms as worldview, belief system, moral order, ideology, and cosmology.

In Seeger, the Supreme Court spoke approvingly of the views of German-American theologian Paul Tillich,
who located the essence of religion in the phrase, “ultimate concern.” The Court quoted from Tillich for the
proposition that the phrase “ultimate concern” may be more definitive than the word “God” in the designation of
religious belief: “And if that word [God] has not much meaning for you, translate it, and speak of the depths of your
life, of the source of your being, of your ultimate concern, of what you take most seriously without reservation.
Perhaps in order to do so, you must forget everything traditional that you have learned about God. . . .” The Court's
interpretation of “ultimate concern” as referring to a belief which occupies “the same place in the life of an objector
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as an orthodox belief in God” was confirmed in Welsh where the Court held, Welsh’s apparent atheism
notwithstanding, that “because his beliefs function as a religion in his life, such an individual is as much entitled to a
religious conscientious objector exemption . . . as is someone who derives his conscientious opposition to war from
traditional religious convictions.” The recent Kaufman decision, interestingly, made reference to the Supreme
Court’s attention to the Tillich formulation. It failed to specifically address, however, whether an atheist’s beliefs
meet the Seeger-Welsh criteria of “ultimate concern” and “parallel position.”

Based on the Seeger-Welsh criteria, so long as an “ultimate concern” occupies in the possessor's life a place
parallel to traditional ideas of God, and so long as the beliefs are not based on “policy, pragmatism, or expediency,”
they are religious for constitutional purposes. Under this content-neutral, functional approach, few of the “new”
religions are deprived of religious status. The courts have had little difficulty, for example, in concluding that the
Unification Church is a religion. The Church of Scientology also has been held by the courts to be a religious
organization. Likewise, the religious nature of the International Society for Krishna Consciousness has been firmly
established in the courts. Indeed, the Seeger-Welsh framework has created an environment making it possible for a
wide array of nontraditional or “new” religions to receive protection under the First Amendment. But should the
Seeger-Welsh framework be extended to protect declared atheism?

DEVELOPMENTS SINCE SEEGER AND WELSH. In recent years, there have been signs that the
Seeger and Welsh formulations might be too broad in describing what should be considered religion. In the case of
Wisconsin v. Yoder, decided in 1971, the Supreme Court appeared to retreat somewhat from the broad reaches of
Seeger and Welsh. In that case, Amish parents were charged with violations of Wisconsin's compulsory education
laws because they failed to send their children to public schools beyond the eighth grade. The Amish argued that to
do otherwise would be contrary to their sincerely held religious beliefs. Before weighing the free exercise rights of
the Amish with the interest of the state in educating children, the Court considered the fundamental question of
whether the Amish lifestyle was rooted in religious belief. This inquiry was necessary, Chief Justice Warren E.
Burger wrote, because: “Although a determination of what is a ‘religious’ belief or practice entitled to constitutional
protection may present a most delicate question, the very concept of ordered liberty precludes allowing every person
to make his own standards on matters of conduct in which society as a whole has important interests.” Indeed, this
statement can be seen to undercut the implication of Seeger and Welsh that a claimant's own statement is sufficient to
create a presumption that his beliefs are religious. Burger went on to affirm that mere philosophical beliefs are
beyond the purview of the First Amendment: “If the Amish asserted their claims because of their subjective
evolution and rejection of the contemporary secular values accepted by the majority, much as Thoreau rejected the
social values of his time and isolated himself at Walden Pond, their claims would not rest on a religious basis.
Thoreau’s choice was philosophical and personal rather than religious, and such belief does not rise to the demands
of the Religion Clauses.” As Justice William O. Douglas noted in dissent, this statement seems clearly to be contrary
to Seeger and especially to Welsh, in which Welsh received the exemption based on his nonreligious, humanistic
philosophy. In its holding, the majority justified the right of the Amish children to be exempt from compulsory
public school attendance beyond the eighth grade because the Amish position arose from sincere religious, not
philosophical, convictions. In its ruling, however, the Court made no reference to the Seeger and Welsh decisions. In
contrast, Justice Douglas stated his belief that the content-neutral test of Seeger and Welsh was more in keeping with
the religiously pluralistic society found in America.

The Third Circuit Court of Appeals has been the most aggressive in developing this more restrictive
approach. In Malnak v. Yogi (1977) it was alleged that the instruction in Transcendental Meditation (TM) in the New
Jersey public high schools was an unconstitutional establishment of religion, despite the denial of its religious
character by representatives of the TM movement. Five high schools during the 1975-76 academic year offered to its
students on an elective basis a course called “The Science of Creative Intelligence-Transcendental Meditation.” It
was taught four or five days a week by specially trained teachers. The textbook used was developed by Maharishi
Mahesh Yogi, the founder of TM. It teaches that “pure creative intelligence” is the basis of life, and that through the
process of TM students can perceive the full potential of their lives. The trial court found that the TM course
constituted a religious activity under the First Amendment.

On review, the court of appeals affirmed the trial court's holding in a brief per curiam opinion. Judge Arlin
Adams’s concurring opinion, however, went much further in exploring the constitutional meaning of religion.
Drawing from Seeger and Welsh, Adams noted that “expectations that religious ideas should always address
fundamental questions is in some way comparable to the reasoning of the Protestant theologian Paul Tillich, who
expressed his view on the essence of religion in the phrase ‘ultimate concern’. . . . Thus, the ‘ultimate’ nature of the
ideas presented is the most important and convincing evidence that they should be treated as religious.” Adams
found “that the existence of such a pervasive and fundamental life force is a matter of ‘ultimate concern’ can hardly
be questioned.” Finally, Judge Adams stated that while TM is not a “theistic religion,” it nevertheless “concerns
itself with the same search for ultimate truth as other religions and seeks to offer a comprehensive and critically
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important answer to the questions and doubts that haunt modern man.” Adams, seeking to flesh out the Seeger and
Welsh cases, identified three useful indicia to determine the existence of a religion. The religion must address
fundamental and ultimate questions having to do with deep an imponderable matters, it must be comprehensive in
nature, and it must have a formal set of external signs or practices that analogize it to traditional religions. The
Malnak case, especially in view of Judge Adams’s three-part test, indicated that the federal judiciary would follow,
but might attempt to fine-tune, the “ultimate concern” and “parallel-belief” tests developed by the Supreme Court to
achieve a closer approximation of the constitutional meaning of religion.

Africa v. Pennsylvania, decided in 1981, was an occasion for the Third Circuit to consider the three indicia
proposed by Judge Adams in Malnak for determining whether a set of beliefs constitutes a religion. Frank Africa
was a prisoner who requested that the state provide him with a special diet of raw foods. Africa claimed that for him
to eat anything else would violate the tenets of the MOVE organization, a body which he claimed to be religious and
whose goals were “to bring about absolute peace . . . to stop violence altogether, to put a stop to all that is corrupt.”
Central to attaining these goals was a “natural” lifestyle, including a diet of uncooked fruits and vegetables. A
Pennsylvania federal district court, by applying the three indicia outlined in Adams’s Malnak opinion, held that
MOVE was not a religion. The court of appeals, with Judge Adams writing for the three-judge panel, affirmed,
ruling that the district court had correctly applied the three indicia in holding that Africa’s beliefs were not religious.

When taken together, Yoder, Malnak, and Africa clearly represent a shift toward attempting to balance the
early substantive tests for defining religion and the subsequent functional approaches epitomized by Seeger and
Welsh. They might be summarized as holding that although it is improper to assess the truth or falsity of religious
claims, it is proper to examine the content of beliefs claimed to be religious to insure that they are more than merely
philosophical. These holdings differ from Seeger and Welsh primarily in their emphasis that “ultimate concerns”
must be clearly “religious,” not according to a theistic, substantive definition, but according to traditional markings
of religion such as those set forth in Judge Adams’s rulings. Judge Adams’s opinions were the first to attempt to give
meaning to terms like “ultimate” and “parallel” which the Supreme Court left undefined. In this respect the opinions
are a needed attempt to give direction to other courts in assessing religious claims, but they can be criticized on
several grounds as well.

The most significant criticism that can be leveled against the three-part test propounded by Judge Adams is
that, in seeking to demarcate religious from philosophical beliefs, it tends to threaten borderline belief systems that
seek protection under the religion clauses. The potential harm is the suppression and unfair treatment of some
religions, an end the religion clauses were intended to prevent. It is possible to level this charge against the Third
Circuit in the Africa case. The court concluded that MOVE members were not concerned with ultimate matters,
lacked any comprehensive governing ideas, and were uncommitted to any defining structural characteristics of a
traditional religion. Yet the all consuming belief of MOVE members in a “natural” or “generating” way of life very
closely resembles the religion of pantheism. The court admitted “that the matter is not wholly free from doubt” but
found that MOVE’s beliefs were “more the product of a secular philosophy than of a religious orientation.”
Certainly the court's finding could have gone the other way. Pantheism’s essential assertions, that everything that
exists constitutes a unity and that this all-inclusive unity is divine, can arguably be located within the tenets of
MOVE. Moreover, the court held that MOVE failed the comprehensiveness test because its philosophical naturalism
consisted only of a single governing idea. If MOVE’s beliefs approximate pantheism, however, its “single governing
idea” would correspond to the theme of unity found in pantheism and would be a doctrinal strength rather than a
weakness. The same argument, of course, could be made in reference to the court’s finding that MOVE lacked
formal identifying characteristics. A belief system that likely would have been considered religious under a strict
application of the Seeger-Welsh principles was found wanting under Judge Adams’s more restrictive guidelines.

Arguably even more controversial than the outcome in Africa was the decision rendered by a New Jersey
federal district court in Jacques v. Hilton (1983). There, two prison inmates brought an action alleging that Trenton
State Prison officials denied them the right to practice their religion under the Free Exercise Clause. The inmates
belonged to the Universal Life Church of California, from which they obtained mail order certificates ordaining
them as ministers. The inmates regularly met with about a dozen other inmates for worship and study. No rituals
occurred at these meetings and “the group did not utilize a Bible or other holy book in its worship.”

The purpose of the meetings was to integrate the inmates’ beliefs with everyday life. Once each year, the
group would eat only food from the sea in recognition of the fact that all life originated from the sea. In keeping with
the tenets of the Universal Life Church, the inmates recognized the existence of a supernatural force or Supreme
Being referred to as the “Spirit of Life.” However, each church member was permitted to work out the meaning of
the “Spirit of Life” or “God” in keeping with the dictates of his conscience. The church justified this freedom on the
basis that one’s “relationship with his maker is a highly personal one.”

The court held that the beliefs professed by the inmates did not rise to the level of a religion entitled to the
protection of the First Amendment. Relying strictly upon Judge Adams’s three indicia for determining the existence
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of a religion, the court first held that the doctrines of the Universal Life Church did not address the question of
human morality or the purpose of life and therefore failed to reach the required standard of a concern for
“fundamental and ultimate questions.” The court seems to have failed to recognize, however, that the church did not
discourage beliefs about morality and life’s purpose; the church only declined to take an official stance on these
questions, thereby leaving the resolution of such matters to the individual conscience. The court, then, by requiring
the church to enunciate its doctrines on fundamental theological points, made the critical error of reducing religion to
that embraced within traditional, accepted norms.

The court further found that the church lacked the comprehensiveness, cohesiveness, and commonality of
beliefs characteristic of accepted religions, and that the church therefore failed the “comprehensiveness” test
advanced by Judge Adams. The court noted that the inmates professed a sincere belief in a naturalistic all-pervasive
force uniting all living things as well as a belief in the primacy of individual conscience, but stated that “it is difficult
to envision how the church can promulgate ‘ultimate and comprehensive truth’ or how a “shared world view’ can
exist when each individual is made the arbiter of his own truth.”

Again, the emphasis on shared beliefs is misplaced. If courts are to remain open to religious diversity, they
will recognize that American culture overall is becoming less and less insistent on absolute authority of a particular
viewpoint. This is, indeed, the basic premise of postmodernism, which holds that there has been a fundamental shift
away from certainty and commonality to uncertainty and diversity. As Craig Van Gelder has expressed it, “The
search to find and/or state the central thesis, grand narrative, or essential principles of life has given way to an
acceptance of pluralistic alternatives and competing viewpoints. Claims to an authoritative perspective or conclusive
findings have given way to paradox, diversity and juxtaposition as new ways of seeing reality.” Postmodern
thinking, as an emerging worldview, is certain to influence religion as much as it is already influencing art,
architecture, and literature. It therefore becomes increasingly incumbent upon the courts to accommodate, within a
functional approach to defining religion, postmodern as well as all other religious perspectives that might not square
with more traditional forms of faith and practice.

The Jacques court was far too intent on staying within the three-part test proposed by Judge Adams in
Malnak. While it might be argued that the practices of the inmates in Jacques in fact met the three-part test, the
application of facts to guiding principles is an admittedly difficult enterprise for all judges. The failure in Jacques,
however, was not faulty application, but an unreserved adoption of the Malnak three-part test. The test is, in this
author’s opinion, overly restrictive and threatens to disqualify as religious those ideas and practices that fall too
readily outside the trappings of traditional religion. Courts will do well in the future to avoid the unwarranted
regulation of religion that sometimes occurs when a too restrictive definition-by-analogy approach, as exemplified
by Jacques, is employed.

While Judge Adams’s three indicia are helpful in ascertaining the religious nature of one’s beliefs, other,
more probing factors could be considered as well. For example, the inquiry into one’s ultimate and fundamental
concerns, in the framework of Judge Adams’s definition-by-analogy approach, probes for ultimate beliefs that are
comparable primarily to known religions. This tends to confine the inquiry to religions in which a deity or some
controlling, universal force undergirds the belief system. This is inappropriate because belief in a deity, as the Welsh
and Seeger cases affirm, is not always fundamental to religious belief. A religious belief system can be quite private
and personal, and should be measured not by its conformity to traditional religious systems, but rather by the
fundamental meaning it gives to any particular individual's life.

The same criticism can be leveled against Judge Adams’s required inquiry into comprehensiveness and
external signs of a religion; the search tends to look for traditional forms of religion that are all-encompassing in
one’s life and that bear the marks of established ritual forms. Rather than focusing on the comprehensiveness of a
religion in one’s life, the more important question is: Does an adherent’s system of beliefs constitute the most
comprehensive framework by which his or her life is lived? This is a very different inquiry because it recognizes that
the belief system may not be as comprehensive in an adherent’s life as are most traditional religious systems; it may
hold a central place in the adherent’s worldview, but there may be other, competing views that are brought into the
mix. The real inquiry along these lines is: Does the belief system consistently make an important contribution to
giving meaning and direction to the adherent’s life? The prisoners’ naturalistic beliefs in the Jacques case would
likely have qualified as religious under this type of inquiry.

Finally, in considering external signs, it must be recognized that some religions have few or no rituals.
Pantheism, for example, typically is accompanied by no formal rituals. It is the nature and sincerity of one’s beliefs,
rather than the external signs fostered by those beliefs, that is most crucial in determining the existence of a religion.
Moreover, some of the most standard signs of traditional religions need not be part of a religious system. For
example, most religions operate with recognized leaders: ministers, priests, or other recognized authorities. But some
religions, the Gnostics in the early Christian era and the Quakers today as examples, have usually operated with an
essentially egalitarian polity--all adherents are seen as equals, and none are deemed more authoritative than others.
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These are only suggested possible inquiries that could be added to those proposed by Judge Adams. The
suggestions are by no means intended to be exhaustive. It is only submitted here that Judge Adams’s three-pronged
test does not go nearly far enough in probing the kinds of factors that should be considered in determining the
existence of a religion.

ATHEISM AND THE CONSTITUTION. Kaufman presents a new, but foreseeable, difficulty for
American courts. Never before has a court so directly equated atheism with religion, but in many ways Kaufman is a
logical extension of what the Supreme Court held in cases like Seeger and Welsh. The Court has so expanded the
meaning of religion that, while never extending the definition to expressly include atheism, its motive in expanding
the definition so broadly—to achieve equality among the panoply of worldviews that give meaning to life—
nevertheless paved the way for atheism to be considered the equivalent of religion for First Amendment purposes.

One possible way out of this conundrum would be to say that the conscientious objector cases (Seeger,
Welsh, etc.) were not decided on First Amendment grounds but were a special case. Indeed they were decided on
statutory grounds; the Court merely gave an expanded definition to the term “Supreme Being” as it appeared in the
Selective Service Act. So, courts could conceivably limit the application of the expanded definition of religion to
conscientious objector cases, but that would be difficult because so many courts have now taken the lead in applying
the Seeger-Welsh expanded definition to other contexts.

The constitutional status of atheism raises many questions that courts will have to grapple with. The
outcome of a variety of cases hinges upon the definition of the term “religion” as well as related terms such as
“religious belief” and “religious organization.” For example, entitlement to federal income tax exemptions and state
property or sales tax exemptions are often dependent upon an organization’s being classified as “religious.” The
ability of an organization to receive tax deductible contributions frequently depends upon its “religious”
characterization. One’s entitlement to an exemption from military service under federal law has usually required
conscientious objection on “religious” grounds. And a minister’s ability to opt out of the federal social security
system requires proof of the “religious” character of his or her work. Finally, as seen in Kaufman, if atheism
qualifies as “religion,” it is entitled to the same free exercise privileges accorded to religion under the Constitution.
Avre all of these benefits now to be granted to atheists and atheist organizations? It is doubtful that courts will extend
benefits in all of these directions, but it is possible.

Critics of the Supreme Court’s holdings in Seeger and Welsh have argued that the functional approach to
describing religion set forth in those cases is so broad as to obliterate any distinction between religion and
nonreligion. Now the same critics are saying that Kaufman once and for all blurs any possible distinction between
religion and nonreligion. But as this author reads Seeger and Welsh, and now Kaufman, these cases do not
necessarily sanction nonreligion; they merely propose that religion, for at least some First Amendment purposes,
embraces ideas and beliefs that go beyond those that have historically been considered religious. Seeger and Welsh
acknowledge that religion cannot be reduced to precise definition or description. Moreover, the expansive approach
to describing religion set forth in those cases recognizes that the exercise of one’s religion is an inviolable, protected
right under the First Amendment, and that only a broad framework for describing various religious forms will
protect all religious ideas. How Kaufman alters this framework is yet to be determined with any finality.

For those who are concerned about atheism qualifying as religion constitutionally, they might take comfort
in realizing that at the very least, such a result prohibits the government, per Establishment Clause standards, from
ever advancing or promoting atheism in the same way it is prohibited from advancing any religion. Critics of
Supreme Court restrictions on advancing religion have argued for years that the unintended consequence of
government’s inability to advance religious ideas is the entrance into the public square—and especially into the
public schools—of a secular humanism/atheism worldview to fill the void. If this is true, the courts would have to
acknowledge this and prevent the advancement of such a worldview.

Seeger and Welsh left many cloudy issues that the Supreme Court, now more than three decades after they
were decided, has yet to address. Specifically, the Court left open the meaning of terms such as “ultimate concern”
and “parallel belief” and failed to address the degree to which inquiries into the content of beliefs arguably falling
within the meaning of those terms is appropriate. Judges like Arlin Adams are to be commended for their efforts to
resolve some of these problems. Adams’s three-pronged test for determining what is a religion is a welcome start
towards fleshing out the twin tests of Seeger and Welsh, although it is, in this author’s view, too limited in naming
the kinds of factors that courts should consider in making their assessments. In its present form, Adams’s test tends
too obviously to favor traditional over nontraditional religions.

The commitment of courts to the essential parameters of the Seeger-Welsh formulation will serve to protect
individuals and communities of faith in the emerging postmodern world from unwarranted regulation of religion at
the hands of government. But more clarification is needed to know exactly how the Kaufman decision fits within
this fundamental framework. As stated earlier, if an atheist can demonstrate that his beliefs constitute the most
comprehensive framework by which he lives, and it guides and directs fundamentally his entire life, it should
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probably qualify as “religion” under the Seeger-Welsh framework. In this sense an atheist’s belief system would
constitute an “ultimate concern” and hold a “parallel position” to religion in his life. The Kaufman court, however,
stopped short of suggesting that James Kaufman’s atheism specifically fits within the Seeger-Welsh framework for
constitutional purposes. Needless to say, the issue is complex and the U.S. Supreme Court should one day take up
this important issue and provide the clarification that is so desperately needed.

C. I'onogaugenko”
Po3BuTok pedtiriiinoro cepenosuina B €spormi ta YkpaiHi:
npodsemMa BillOBITHOCTI.

Temarnka auckyciii (B T.4. KPYIJIMX CTONIB Ta KOH(EPeHIl pisHoro Macmraly), Ha AKi TyT, B YKpaiHi,
3aMpoIyOTh MPOGECIHHNX JTOCIITHUKIB PEJIrii, BIIOJIOBK 0araTh0X OCTAHHIX POKIB BU3HAYAETHCS KOHICHIAIbHUM
30iroM: TMepeBaKalOTh MPOOJIEMH CYCIUTLHOTO (DYHKITIOHYBAHHS pENirii Ta il IHCTHTYIII, B3aeMOJil pemirii Ta
TIOJIITUKY, MPOOJIeMH 1IEPKOBHO-IEPKAaBHUX Ta MDKKOH(eciiiHux BimHOocuH. LlikaBo Oyno O, Ha Hamly AIyMKY,
CHEIiaIbHO TIPOAHATI3YBATH SK BHYTPIIIHI, TaK 1 30BHINIHI YAHHWAKH, IO BHKIHKAIOTH 10 KHUTTS CaMe TaKy
NpoOIeMaTHKy Ta CIPUYUHSIOTH 1 IOMiHYBaHHS y BITYM3HSIHHX JOCIIIKEHHSIX PEJIrii.

I TyT O Mu, 30KpeMa, 3MOTJIH MOO0AYUTH, 3 OJHOTO OOKY, 3aI[KABJICHICTh CYCIILHO-IEPIKAaBHY (K OTO Y
BUIA/IKy 3 TEMAaTUYHUMH KPYTJIFMH CTOJIAMH, ITI0 iX OCTaHHIM YacoM JOCHThH PETYISIPHO MPOBOAMTE [leprkaBHUiA
JIeTIapTaMEHT y CIpaBax pejiirid mpu MiHICTepCTBI I0CTHIIT YKpaiHM), TaK 1 3aI[iKaBJIeHICTh IHO3EMHHUX CIIOHCOPIB,
SIKi, BPEIIITI-PeIlT, TAF0Th KOIITH Ha OLTHIIICTh MDKHAPOIHHUX KOH(EPEHIIN 3 peNiriiHo1 mpodieMaTuky B YKpaiHi
(i maroth ix Ha IpoBeIEeHHS KOH(EPEHLii B OCHOBHOMY Ha TeMy CBOOO/IM COBICTI Ta peiriiiHoi cBOOOIH).

3 ormmy ocoONMBO Ha Il APYrWii YMHHUK, MH YCi, 3 yciMa HAIIUMH TPAAWIIMHAMH Ta HE IyXKe
BIpYBaHHSIMH, 3 ycCiMa HallUMU YNoAoOaHHAMH Ta 3a0000HaMH, 3 yciMa HAIIMMH MDKKOH(pECIHHUMH Ta
MDKIIEPKOBHAME KOH(JTIKTaMH Ta HaisIMH Ha 1X PO3B’SI3aHHSI, IJIKOM MMOBIPHO, BXKE JTABHO € 00’ €KTOM TaKoTro
co0i ,,MOHITOpUHTY” 3 OOKY ,,CBITOBOi CHUILHOTH, 1i BiIBEPTO, a00 HE 30BCIM, BIOBHOBKEHUX CTPYKTYp. SK TO
TaMm y Hac pO3BHBATHMETHCS ,,peliriiiHe cepenonuiie”? IIpudoMy Bin BIIMOBIAI HA 1€ Ta IUTYy HU3KY CYKYITHUX
MTUTaHb BOYEBUJIb 3ANISKATUME 1 IO YKpaTH! y BCUIIKHX ,,BCTYIAX’, ,,BXOIDKEHHSX ’, ,,4JICHCTBAX ~ TOIIO.

Otxe, SIKIIIO KOHCTATYBAaTH BUXIJIHY TO3UIIIIO, TO BOHA TaKa: 32 HAMU CIIOCTEPIratoTh 1 HAMU IIKABJISIThCS
Y IJIKOM KOHKPETHIH IJIOIINHI, 30KpeMa, He TAal0uH aKaJeMIdHAM Ta He Ty)Ke aKaJeMiTHAM PEJiri€3HaBIsIM JapMa
BIJIBOJTIKATHCS HAa BCUISKI TaM ,,TeOPETUYHO-METO/IOJIOTIUHI”, ,,aHATITAYHO-CEMIOTHUYHI” Ta SIKIiCh 1HIII ,,KaOiHETHI”
JypHHIII.

AJle 10 MM MO>KEMO B3SITH 3 LIi€1 CHTYallii, 3 L€l J0BOJIi-TaKy TACHBHOI MPECYNO3HLIii, OKPIM HiATPUMaHHS
KOHTAKTIB 3 YPSIOBIISIMH, 3aKOPJIOHHUX KOHTAKTIB Ta OCBOEHHS KOIITOPHCIB MDKHApOIHUX KoH(pepeHmiit? Tobto
3anmuTaEMo y cede, 110 MU YCi 3MICTOBHO Ta OCMHCIICHO MOXKEMO 3 IOro Maru? JIJisi OLIbII ITIHOTO TOIIYKY
BIATIOBIII Ha Il 3alMTaHHA BapTO HaM Oyno Ou 3miiicHUTH Takuii cobi ,,pedpermMiHr” o3Ha4eHO! MacHBHOI
TpecyTo3ullii a00, MO-TIPOCTOMY KaXKy4H, ,,3MIHUTH TI03y”". A 3pOOUBIIY 1€, TOJJMBUTUCS HA CUTYAIIIFO TTiJ] HOBUM
KyTOM 30pYy — TOJIOBHE, 00 T0JI0Ba i 04i TyT OyJIM BHIII 3a iHII oprany Tita. OTKe, SIKII0 MU BHIPSMIIIEMOCS,
,IIOBCTaEMO” (a ,,TIoBCcTaBaru”, abo XK ,,BOCKpecaTtw”, y I AHI cam l'ocnons BemiB OCOONMBO), IO K MH TOJII
no6aunMo? A moGaurMo MU BXKE Pedi, eBPUCTHYHO JIOBOJTI ITiKaBi Ta I[iHHI.

Ilo-mreprire, moGaurMo, o B YKpaiHi TAKKA-TO € TOJITHKA (Ha BiMiHY, 10 pedi, BiJ] JeIKUX CyCITHIX KpaiH,
ne kaOiHeTHa Teopis volens-Nolens i He 3aBKAW Bifl TapHOTO YKUTTS BU3HAYAE 3aIliKABJICHHS OCTIIHHUKIB). A,
OCKUTGKM B YKpaiHi TaKu-TO € TOJITHKA, TO POJIb PEIIriMHOrO YMHHHWKA B HiM 1 POJIb MOJITHYHOTO YHHHHMKA B
PO3BUTKY ,,pENIriiHOTO CEPEIOBHINA” HEOAMIHHO Mae CTaTH 00 €KTOM ITHJIBHOI Ta 0araroacrieKTHOT yBaru.

ITo-gpyre, Mu obaumMo, 10 MDK YKpPaiHOIO Ta iHIMM CBiTOM (i €BpOTIOI0 Oe3rocepenHb0) iICHYE TOU
pi3HOBUI ,BificTaHi”, ab0 ,,IPOCTOPY”, SIKMH MOXKHA BH3HAYUTH PaIlie sK ,IUsIX’, HiX K ,,cTiHa”. | 30BCIM He
SKICh Cy0’€KTHBHI YCTAQHOBKH THITY ,,0a)KaHHs-HeO2)KaHHS BWU3HAYAIOTH 3alliKaBICHHS HamH 3 OOKy CBITY 1O
BCBOTO THIIIOTO II1e ¥ 3 peNiriiHoi TOYKH 30py, ajie 00’ €KTUBHA HEMHHYYICTh TOTO, 0 YKpaiHa TOMH ,,IIUIX” TaKH-
TO MPOKJE Ta TY ,,BIICTAaHB~ TAKU-TO TIOJIOJIAE.

A, no-mpeme, mu nobauumo (i npo ye 8apmo cKA3amu OKpemo), wo oyinioe Hac ceim (i €gpona y neputy
uepey) Ha OCHOBI NeGHOI cucmemu Kpumepiis, wo mam ICMOpuuHoO BuOYOY8aAIUCcs SK IHOUKAMoOpU
,» YUBLNI308aHOCMI-HEYUBINIZ08aAHOCME” (600HOUAC — T AK MIMKU ,, CBI-UYCUll ", AKUO 3a6200H0). OO 'eKmusHo e yi
Kpumepii € NOKA3HUKAMU ,, CRIIbHOCMI 00C8I0y”" — 00C8I0y iICMOPUYHO20, KYIbMYPHOZ0, OYXOBHO20, CRLIbHOC
00C6i0y, AKA HUMI NPAKMUYHO YMONCTUBTIOE NOPO3YMIHHA NI0 OpYOO0l0 NEBHOL cucmemu CRUTbHUX YIHHOCHEIL.
3okpema, ye:

* . . ;s .
Jloyenm Hayionansrozo ynisepcumemy ,, Kueso-Moeunancoka akademia”, K. ¢inoc.H.
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