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PROBLEMS AND PROSPECTS

OF THE STATE INTELLECTUAL
PROPERTY INSPECTORATE:
INSTITUTIONAL AND LEGAL ASPECTS

Introduction. The institution of intellectual property (IP) inspectors was established in accordance with the
Decree of the President of Ukraine in 2001. It is an important mechanism of state control and superoision over
the observance of IP rights of business entities.

Problem Statement. The main problems associated with the formation of this institution are: unregulated
legal status of the institution of IP inspectors and IP inspectorate as an institution of the national IP system;
contradictions in the status of internal structural subdivisions of the Ministry of Economy and its IP Department;
the need to identify the main areas forimproving the institutional and legal framework for control and supervision
over IP activities.

Purpose. The purpose of this research is to study the institutional and legal aspects of the modern problems
and strategic prospects for the state inspectorate on intellectual property.

Materials and Methods. The general and special legal methods of studying legal phenomena and categories
have been used. The sources of IP law and the legislation related to control and supervision and civil service have
been overviewed with the use of the method of systematic analysis and the formal legal method.

Results. The legislative framework that provides for the regulation of the control and supervisory relations
in the IP sphere has been analyzed. The problematic aspects of the legal capacity of IP inspectors have been
identified.

Conclusions. The following measures to improve the institutional and legal framework for the control and
supervisory activities in the IP sphere have been proposed: to establish the IP inspectorate as institution of the
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national IP system instead of restoring the institution of IP inspectors; to delegate the control and supervisory
powers and to transfer staff of IP inspectors to the State Food and Consumer Service; to settle of the issue of
exercising control and supervision over IP activities by the Ministry of Economy and the IP inspectors. The main
areas for improving the institutional and legal framework for the control and supervision over IP activities have

been determined.

Keywords: intellectual property, state inspectorate, copyright, and related rights.

Aiming at ensuring the constitutional rights of
citizens to protect intellectual property (herein-
after referred to as IP) and at establishing the fa-
vorable conditions for the creation of IP-objects
and the development of the Ukrainian market of
these objects, the President of Ukraine has char-
ged the government with taking measures to es-
tablish the IP Inspectors Task Force within the
State Department of Intellectual Property [1].

It should be noted that neither Resolution
of the Cabinet of Ministers of Ukraine (hereinaf-
ter referred to as CMU) of 04.04.2000 No. 601 on
the establishment of the above Department force
nor the regulations for its activities (CMU Reso-
lution of 20.06.2000 No. 997) contain any men-
tioning of IP inspectors. The only regulation in
this area says that the Department is entitled to
exercise control and to conduct inspections wi-
thin its competence. Therefore, we may reason-
ably conclude that it is just Decree of April 27,
2001 No. 285/2001 [1] that gives grounds for the
introduction of the position of IP-inspector in
Ukraine.

The legal status of IP inspector was deter-
mined by the CMU a year later, but the problems
associated with the establishment of this institu-
tion have still remain unsolved, which makes re-
search in the field of IP protection an extremely
important for Ukraine’s innovation-driven de-
velopment and the creation of competitive envi-
ronment. In this aspect, the relationships in the
course of the formation of institutional mecha-
nisms to ensure government control over compli-
ance with economic requirements of the legisla-
tion in the IP-sphere are among the top priorities
to be studied.

In order to solve the legal problems related to
the protection and use of IP objects, it is neces-
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sary, among other things, to raise the level of awa-
reness of innovators in the field of legal protec-
tion of IP rights [2]. This scientific and legal issue
is in a permanent focus of both legislators and
researchers in various fields of knowledge: law, IP,
public administration and so on.

In autumn 2017, the EU-Ukraine Association
Agreement (hereinafter referred to as the Agree-
ment) fully entered into force [3]. Almost 20 per-
cent of its text deals with TP (Chapter 9. Intel-
lectual Property), which demonstrates, on the
one hand, the importance of this area for the cur-
rent stage of society, and on the other hand, Uk-
raine’s lag behind the advanced economies in
terms of the regulation of the use of IP objects.

In October 2017, the government approved
the Action Plan for the implementation of the
Agreement [4], which contained more than 130
tasks on the reform of the IP sphere. In addition,
in the summer of 2018, a temporary advisory bo-
dy to the Cabinet of Ministers, the Intellectual
Property Council, was established [5]. Among
the notable results of its activities there is the ini-
tiation of efforts to restore the institute of IP in-
spectors, which certainly raises the effectiveness
of legal regulation of the control and supervisory
relations in the IP sphere that directly depends
on the existing system and powers of the sub-
jects of government regulation, who are an insti-
tutional component of the mechanism of legal re-
gulation of the complex of these relations.

Thus, the relevance of the chosen topic is ba-
sed on the importance of institutional formali-
zation of the subjects of control and supervision
in the IP sphere, insofar as they act as a specific
legal form of management and as an organizatio-
nal and legal means of ensuring the legality of such
activities.
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Among the Ukrainian researchers who have
touched upon the problems of inspection support
of the IP-sphere, there are as follows:
¢ A.G. Pyshna who has considered, among other
things, the peculiarities of inspections by 1P
inspectors of the State Intellectual Property
Service [6];

¢ O.V. Kulchytska who has studied the organi-
zational and legal principles of government
control in the field of protection of IP-law ob-
jects [7];
¢ L.V.Zinych who has considered the problema-
tic issues of the operation of the institution of
IP inspectors [8];

¢ A.B. Khridochkin who within the framework
of his doctoral dissertation, has found out that
the subject of public administration in the field
of intellectual property of sectoral competen-
ce in Ukraine is the Ministry of Economic De-
velopment and Trade of Ukraine with its rele-
vant department and officials, i.e. IP inspec-
tors [9, 14, 22];

¢ O.P Svitlychnyi who has described in his book
the activities of IP inspectors in compliance
with legislation in the field of intellectual pro-
perty protection [10, 77—87];

¢ V.V. Shamrayev who has briefly considered
the problematic issues of administrative and
legal status of IP inspector in Ukraine [11, 23—
26]; in a short paragraph of the practical ma-
nual he has presented an idea of the institu-
tion of IP inspectors [12, 200—201];

¢ Some provisions that characterize the IP-in-
spector as a subject of administrative process,
have been included in collective research [13,
66—75].

Therefore, it is obvious that such attention to
the legal status of IP-inspector testifies to the
great importance of this area of research. At the
same time, the existing publications give grounds
for concluding that there is a sufficient room for
further research in the sphere of institutional and
legal support of control and supervision activi-
ties in the IP sphere.
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The purpose of this research is to study the in-
stitutional and legal aspects of current problems
and strategic prospects of the State Inspectorate
for Intellectual Property.

To this end, there are the following objectives:
to analyze the regulatory framework that pro-
vides for the regulation of control and superviso-
ry relations in the IP sphere; to identify the prob-
lematic issues related to the legal capacity (stan-
ding) of IP-inspector; and to formulate proposals
for improving the institutional and legal support
of control and supervision activities in the IP
sphere. The sequence of the study is determined
by the logic of the above objectives, the structure
and content of the requirements of applicable TP
legislation, as well as by the practice of its appli-
cation.

The formation of a system

of legal acts on the regulation
of control and supervisory
relations in the IP-sphere

The regulative and legal framework for the adop-
tion of the government resolution determining
the legal status of IP-inspector [14] includes:
1) the Laws of Ukraine on the Peculiarities of the
Government Regulation of Economic Entities
Related to the Production, Export, and Import of
Disks for Laser Reading Systems|[15] (hereinaf-
ter referred to as the OD Law) and on Copyright
and Related Rights [16] (hereinafter referred to
as the Copyright Law); 2) Decrees of the Presi-
dent of Ukraine dated 30.01.2002 No. 85/2002
and dated 27.04.2001 No. 285/2001 [1].

By the last one the President of Ukraine char-
ged the Cabinet of Ministers with taking mea-
sures in accordance with the established proce-
dure, including to found special units for combat-
ting IP offenses within the Ministry of Internal
Affairs of Ukraine and the Security Service of
Ukraine and a task force of IP inspectors within
the State Intellectual Property Department. In
addition, the government had to develop and to
approve by August 1, 2001, a program for govern-

97



Kirin, R. S., Doroshenko, O. F., Dorozhko, H. K., and Khomenko, V. L.

ment support in the sphere of IP protection, which
aimed at forming a civilized market for IP objects
and at ensuring effective protection of rights to
IP objects. However, the change of government
that took place during this period resulted in a
certain revision of plans for implementing the
President’s vision, as the adopted Concept for the
Development of the National TP Legal Protection
System [17] was prepared under the Partnership
and Cooperation Agreement of 14.06.1994 and
the Agreement on trade aspects of intellectual
property rights [18], given the practice of imple-
menting the applicable legislation.

It should be noted that the last concept, i.e.
“national system of legal protection of IP” was
disclosed neither in the IP-Concept-2002, nor in
the legislation in force at the time. In addition, on
May 17, 2002, the Cabinet of Ministers adopted
Resolution on the Approval of the Regulations
on the Intellectual Property Inspector of the Sta-
te Intellectual Property Department [14], accor-
ding to which the IP inspector was considered an
official of the State Intellectual Property Depart-
ment (SIPD) that was a government body of pub-
lic administration operating within the Ministry
of Education and Science of Ukraine (hereinafter
referred to as MES) and subordinated to it.

As noted in the decision of the Board of the
Ministry of Education and Science [19], in order
to ensure control over compliance with the legis-
lation in the IP sphere and to provide mecha-
nisms for its implementation, a task force for su-
pervision over compliance with the legislation
in the IP sphere — the State Inspectorate for
IP Sphere — was established within the SIPD.
In addition, in the course of the implementation
of Resolution of the Cabinet of Ministers of Ju-
ne 20, 2003 No. 37056, regional working groups
which included, among others, IP inspectors we-
re established.

However, at that time, the necessity to impro-
ve the OD Law [15], in particular, to revise it in
terms of clarifying the powers of IP inspectors.
Art. 6 of the applicable Law states that these
powers, as well as the procedure for inspections
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shall be determined by the Cabinet of Ministers,
i.e.by its resolution on IP inspectors [14].

With the liquidation of the STPD (CMU Reso-
lution of March 28, 2011 No. 346), by virtue of
Resolution of December 9, 2010 No. 1085,/2010,
the State Intellectual Property Service (herein-
after referred to as the SIPS) was established. Ac-
cording to the regulations, it was a central go-
vernment body (hereinafter referred to as CGB)
whose activities were guided and coordinated by
the Cabinet of Ministers through the Minister of
Education and Science, and since the end of 2013
(Resolution of December 18,2013 No. 689,/2013),
through the Minister of Economic Development
and Trade of Ukraine [20], now in accordance
with Resolution of the Cabinet of Ministers of
31.05.2021 No. 547, the Minister of Economy of
Ukraine.

It should be noted that the legal status of SIPS
was regulated by two regulations at once: the
first was the above mentioned one, approved by
Presidential Decree of 08.04.2011 No. 436,/2011,
and the second was approved by Resolution of
the Cabinet of Ministers of 19.11.2014 No. 658.
The latter establishes that the SIPS director
(chairman) was entitled, among other things, to
appoint and to dismiss IP inspectors with con-
sent of the Minister of Economy, while the former
does not mention this category of IP subjects at
all. After the next CGB optimization, as a result
of which the SIPS was eliminated [21], the tasks
and functions related to implementing the go-
vernment policy in the IP sphere were assigned
to the Ministry of Economy [22].

According to applicable resolution [20], the
Ministry of Economy is the main body in the
CGB system, which ensures, inter alia, the forma-
tion and implementation of government IP poli-
cy. Among its main tasks there is the management
of state property, in particular in the IP sphere. In
addition, the Ministry of Economy, in accordance
with the tasks assigned to it, shall take a set of
measures for certain groups of relations, which
can be classified as follows: 1) rule-making IP re-
lations; 2) administrative IP relations; 3) inter-
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national IP relations; 4) control and supervision
IP relations; and 5) economic IP relations.

An important step towards the further forma-
tion of the system of regulations for control and
supervisory relations in the IP-sphere was the
adoption of IP-Concept-2016 [23]. It proposes the
introduction of a two-tier structure of the state
system of legal protection of intellectual property
by creating a national intellectual property orga-
nization (NIPO) under the Ministry of Economy,
given the best practices of advanced economies.
IP-Concept-2016 is developed in accordance with
the Action Program of the Cabinet of Ministers
as approved by Resolution of the Verkhovna Ra-
da of Ukraine of April 14, 2016 No. 1099-VIII, in
order to implement paragraph 174 of the Action
Plan of the Cabinet of Ministers of Ukraine for
2016 as approved by Resolution of the Cabinet of
Ministers of 16 March 2016, No. 184. According
to the government, this approach fully takes into
consideration the world experience in formula-
ting government policy in the IP sphere and al-
lows creating an effective state system of legal
protection of intellectual property in Ukraine and
ensuring full, coherent, and effective operation of
national innovation system. In particular, NTPO
will be entrusted with one of the main tasks, the
implementation of functions related to monito-
ring compliance with the law in the field of copy-
right and related (neighboring) rights. The ac-
tion plan for the implementation of the IP-Con-
cept-2016 was approved by Resolution of the
Cabinet of Ministers of August 23, 2016 No. 632-r.

However, the amendments to some laws of
Ukraine on the establishment of NTPO [24] do
not mention control functions in the sphere of
copyright and neighboring rights or in any other
area of IP rights among its powers. At the same
time, the NIPO functions have been assigned to
the Ukrainian Institute of Intellectual Property
state-owned enterprise (hereinafter referred to as
Ukrpatent) [25]. In addition, the above-mentio-
ned definition of “state IP legal protection sys-
tem” has been included in several IP laws, albeit
in a somewhat controversial formulation.

ISSN 2409-9066. Sci. innov. 2022. 18 (3)

Finally, let us outline the bylaws that have a
procedural nature and regulate the following
areas: 1) the criteria for assessing the risk from
doing business in the IP sphere [26]; 2) the pro-
cedures for the involvement of the State Regula-
tory Service and the Ministry of Economy in sta-
te supervision (control) [27]; 3) the unified form
of the act [28]; 4) the instructions on documen-
ting and recording administrative offenses [29].

Thus, the modern system of laws for the regu-
lation of control and supervisory relations in the
IP sphere is represented by: international legal
acts and treaties; laws of Ukraine; decrees of the
President of Ukraine, resolutions and orders of
the Cabinet of Ministers of Ukraine; orders of the
Ministry of Economy and the Ministry of Educa-
tion and Science. The subject of their regulation
are groups of IP relations concerning: the imple-
mentation of IP norms; software and conceptual
development of the IP sphere; the establishment
of the legal status of subjects; the implementation
of control and supervision process, etc.

The issues related to legal
capacity of IP-inspector

Considering the legal capacity as it is defined in
modern legal science — the ability of a person to
act as a party to legal relations — we shall pay at-
tention to its separate type — special industrial
legal capacity as such that is associated with the
ability to acquire rights and responsibilities in ac-
cordance with professional qualifications and of-
ficial position. That is, in this case, it is a question
of professional, official legal capacity of IP inspec-
tor, as a legal precondition for recognizing the
person as the bearer of the corresponding legal
status. The structure of this complex legal proper-
ty includes legal capacity, legal capability, and de-
lictual capacity.

As noted by V.V. Shamrayev, the administra-
tive and legal status of IP inspector is an inse-
parable unity of responsibilities and rights of IP
inspector in conjunction with its legal capaci-
ty, as well as administrative measures applied to
him for improper performance of tasks in this area
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(administrative liability and disciplinary respon-
sibility of public administration officials) [11, 23—
26]. However, such a separation of legal capacity
and delictual capacity seems unreasonable not
only in relation to IP inspector, but also to any
person in general.

Having classified the subjects of administra-
tive and legal protection of IP rights in the field
of R&D in Ukraine by the following criteria: 1) the
scope of activities of the subjects; 2) the legal na-
ture of the formation; 3) the areas of activity;
and described the activities of such entities,
L.V. Zolota mentions the IP inspector [30, 4, 10],
although she does not refer it to the system of
subjects of administrative and legal protection
of IP rights (IPR) [30, 14].

E.V. Yurkova has classified and disclosed the
competence of public administration entities in
the field of IPR protection, improving, in her opi-
nion, the provision that “the administrative and
legal status of public administration in the field
of IPR protection is a set of its responsibilities
and rights, as established in order to protect 1P
rights, in combination with their legal capacity.”
At the same time, IP-inspectors are not referred
to as the subjects [31, 4, 7]. In addition, it seems
unreasonable to use in the above definition per-
sonal pronouns “its” and “their” in relation to the
category of public administration.

O.M. Korotun has positioned the administra-
tive and legal status of public administration in
the field of intellectual property protection as a
set of specific subjective rights and responsibili-
ties that are implemented on the basis of legisla-
tion in specific forms and methods to ensure the
interests of society and the state. Depending on
the peculiarities of the administrative and legal
status, the subjects (entities) of public adminis-
tration in the field of intellectual property pro-
tection are divided into the law enforcement and
the supervisory ones [32, 14]. This division has
been formulated in more detail in the conclu-
sions, namely, according to him, there are the law
enforcement, the supervisory, and the judicial
public administration entities [32, 22].
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A.V. Khridochkin, while studying the peculiar-
ities of the administrative and legal status of IP
inspector, has stressed the need to continue ad-
ministrative reform, including the further harmo-
nization of special laws and bylaws regulating the
activities of state inspectors, with the Presiden-
tial Decree of April 8, 2011 [33, 150].

Such a statement is not correct, because, first-
ly, the mentioned Decree that is invalidated by
Decree of 20.06.2019 No. 419/2019, except for
the mention that the said public service shall, in
accordance with its tasks, supervise (exercise cont-
rol) over the observance of the requirements of
the IP legislation by business entities of all forms
of ownership, in no way concerns the legal status
of IP inspector.

Secondly, the author does not take into ac-
count the provisions of the Constitution of Uk-
raine on the subordination of bylaws to laws,
which means the highest legal force of the latter,
since all the bylaws are adopted on the basis of
laws and their content shall not contradict them.
Insofar as the President, in accordance with Part
3 of Art. 106 of the Constitution of Ukraine, on
the basis of and in pursuance of the Constitution
and laws of Ukraine, issues decrees and orders
that are binding on the territory of Ukraine, in
the case of conflict between norms of bylaw and
law, the law shall prevail, as stated in the letter
of the Ministry of Justice of Ukraine [34].

In the context of this research, it is appropria-
te to pay attention to the decision of the Admi-
nistrative Court of Cassation under the Supreme
Court of Ukraine, which contains extremely im-
portant provisions for understanding, the legal
capacity of IP inspector, namely [35]: the IP in-
spector shall act on behalf of the CGB, not as an
independent subject of power; the IP inspector
cannot act as an independent defendant, as the
appropriate defendant is the relevant body.

According to V.V. Kulchytskyi, it is advisable
to introduce a three-tier control system for a trial
period (as a pilot project), which shall include
customs bodies, market regulators and the judi-
ciary [36, 93]. However, currently, with regard to
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the state market regulators, it is necessary to take
into account the legislative requirement [37, Part
15 of Art. 23] according to which if as a result
of inspection of products, signs of product falsi-
fication, breach of IP rights or other offense are
detected, the prosecution for such falsification,
breach or offence is beyond the competence of the
market regulator.

The authors of monograph [38] have disclosed,
among other things, the nature and legal nature
of state regulation/control and identified ways to
improve the organizational and legal framework
of state regulation in the field of IP protection.
However, in the dynamics of modern IP legisla-
tion, some results have lost their relevance.

N.P. Kapitanenko has considered the types of
state regulation in the IP sphere. She distingui-
shes the external and the internal regulation [39,
165]. At the same time, while stating that the di-
rect state supervision over the compliance of eco-
nomic entities with the requirements of the IP
legislation for the use of IPR is assigned to IP in-
spectors [39, 171], the author does not indicate
to which type of the regulation she refers “direct
state supervision,” although, based on the logic
of the analysis of these types of regulation, she
probably means an interdepartmental (depart-
mental) supervision.

The review of some scientific and practical re-
sults has shown the trichotomous nature of the
legal capacity of IP inspector, in terms of its regu-
lation by the control and supervision legislation
(the Law of Ukraine on the Basic Principles of Sta-
te Supervision (Control) in Economic Activity”
[40], the institution of the economic and admi-
nistrative law), on the one hand. And on the other
hand, by the IP legislation (the institution of the
civil law), in particular, by the Law of Ukraine on
the Distribution of Copies of Audiovisual Works,
Phonograms, Videograms, Computer Programs,
and Databases [41, Art. 12], the OD Law (15,
Art. 6] and the Copyright Law (the IP inspectors
are mentioned in the law indirectly, through the
function of the Ministry of Economy). Therefore,
it can be stated that the composition of IP objects
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that fall under the supervision by IP inspectors
is also limited. On the third hand, the legal capa-
city of IP inspector is regulated by the legislation
on civil service (the Law of Ukraine on Civil Ser-
vice, the institute of the constitutional and ad-
ministrative law). That is, the trichotomy of TP
inspector is disclosed in the unity and differentia-
tion of its legal status as: 1) civil servant; 2) in-
spector; and 3) IP specialist.

At the same time, the major legal acts that de-
termine the legal status of IP inspector is regula-
tion [14] that is a bylaw: 1) regulates the general
principles for activities of IP-inspectors; 2) de-
termines their main functions, rights, and respon-
sibilities regarding the state supervision over the
observance of the requirements of the IP legisla-
tion by economic entities in the process of using
the objects of IP law; 3) governs the procedure
for state IP regulation.

It should be noted that computer programs are
a relatively new IP object that appeared in our
lives and immediately started to play an impor-
tant role in it. The formation of the legal protec-
tion of computer programs has been considered
by us in [42].

We should also pay attention to the fact that
this government decree has been amended /modi-
fied several times in 2004—2019. Therefore, some
researchers, due to inattention, have made erro-
neous conclusions. O. Barladian believes that the
tasks, functions, and powers of the mentioned of-
ficials (IP inspectors) are regulated by Resolu-
tion of the Cabinet of Ministers of January 9,
2014 No. 674 [43, 101], although in fact, it is Re-
solution of the Cabinet of Ministers of May 17,
2002 No. 674 as revised on January 17, 2014 [14]
(based on Resolution of the Cabinet of Ministers
of December 18, 2013 No. 933 [44]).

Being an official of the Ministry of Economy,
the IP inspector has the legal status of a civil ser-
vant, i.e. is endowed with the ability (opportuni-
ty) to have fundamental rights, to perform basic
and additional duties, as well as to bear legal re-
sponsibility [45, Art. 7, 8, 62, 63, section VIII].
Although the general requirements for this ca-
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tegory are considered unjustified, but currently
they meet the norms of the law [45, 20], a signifi-
cant disadvantage of this IP inspector bylaw is
that it has no requirements for a person who app-
lies for this position. The recruitment practice of
the Ministry of Economy shows that, for exam-
ple, the qualification requirements for the appli-
cant [46] for chief specialist (category B) at the
Division for State Supervision over Compliance
with Intellectual Property Law under the Board
for the Copyright and Related Rights of the De-
partment for the Development of the IP Sphere
as stated in the announcement for additional re-
cruitment for the period of quarantine are at least
surprising. While the general requirements for
this category, although seem to be unjustified,
but currently meet the requirements of the law
[45, Art. 20] (at least, junior bachelor’s or bache-
lor’s degree at the discretion of the subject of ap-
pointment, and fluency in the national language),
the special requirements for professional compe-
tence (that are determined by the subject of ap-
pointment, given the recommendations approved
by the CGB responsible for developing and pur-
suing the government policy in the sphere of pub-
lic service, now the National Agency of Ukraine
for Civil Service Affairs) are missing at all (there
are no requirements for the applicant’s experi-
ence). This fact does not correspond to the job
description as established by the subject of ap-
pointment [46].

Performing such duties by a person with the
initial (short cycle) or the first (bachelor’s) level
of higher education, with no experience in the
civil service, supervision or control, or in the IP
sphere, in our opinion, is likely to be ineffective.

Special attention should be paid to the use of
such terms as “legal capacity,” “competence,” and
“legal status” in relation to IP inspector, the con-
tent of which is not always adequately reflected
in the chosen interpretation. Therefore, based on
the general theoretical provisions of jurispru-
dence, it is proposed to further consider the legal
capacity of IP inspector as an element of its spe-
cial legal status, as a set of subjective rights, legal
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responsibilities, and legitimate interests. The con-
tent of the legal status of the IP law subjects in-
cludes their purpose, tasks, functions, forms, me-
thods, objectives, powers, and competence, i.e.
outlines the issues that this entity are authorized
to deal with.

Proposals to improve the institutional
and legal framework for control
and supervision activities in the IP sphere

One of the central proposals for improving the in-
stitutional and legal framework for control and
supervision in the IP sphere is that at the present
stage of its development, which is focused on new
content, quality, and scope of innovation and
technology components, we shall consider the
state IP inspectorate as an institution of the na-
tional IP system instead of discussing the institu-
tion of IP inspectors. In this case, we may justify
this proposal as follows.

1. The Ministry of Economy delegated the cont-
rol and supervision powers by assigning them to
the main tasks of the IP Department [47]. There
is no mention of IP inspectors in the regulation
on the IP Department of the Ministry of Econo-
my. In addition, the question of the defined limits
of state supervision (control) over the observance
of IP legislation by business entities within the
scope of only the three above-mentioned laws re-
mains open.

2. Two important legal provisions are notewor-
thy: a) the IP inspectors have the right to involve
representatives of the regulatory bodies listed as
the CGB responsible for measures in the field of
the regulation of the production, export/import
of disks for laser reading systems and matrixes
(the list of CGBs, their powers and procedures
are determined in accordance with the Constitu-
tion of Ukraine, by the OD Law and the Law of
Ukraine on the Central Government Bodies) [48,
Art. 6]; b) CGBs are established to perform cer-
tain functions of public policy, in the form of a
service, agency, inspection, commission; one of the
main CGB tasks is the implementation of state
supervision (control); if most of the CGB func-
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tions are those related to control and supervision
over compliance with applicable legislation by
government bodies, self-governing bodies, their
officials, legal entities and individuals, CGB is
founded as an inspectorate [48, Art. 16.17].

3. Currently, there are five state inspectorates
of Ukraine: the State Inspectorate for Cultural
Heritage, Architecture and Urban Planning, the
Environment Inspectorate, the State Inspectora-
te for Nuclear Regulation, and the State Inspec-
torate for Energy Supervision. At the same time,
the Ministry of Economy (we pay attention to
the official renaming of the Ministry [49]) has 4
CGBs: the State Export Control Service of Uk-
raine; the State Reserve Agency of Ukraine; the
State Service of Ukraine for Food Safety and Con-
sumer Protection (hereinafter referred to as the
State Food and Consumer Service); the State La-
bor Service of Ukraine, which to some extent are
endowed with control and supervisory functions.

In terms of its functional content, the State
Food and Consumer Service is a hybrid CGB
that has the powers of both service and inspector-
ate. This body was formed as a result of optimiza-
tion of the CGB system [50], by reorganizing the
State Veterinary and Phytosanitary Service and
adding the State Inspectorate for Consumer Pro-
tection and the State Sanitary and Epidemiologi-
cal Service to the State Food and Consumer Ser-
vice that was being organized that time.

One more aspect that needs to be improved is
the status of internal structural units of the Min-
istry of Economy and the IP Department. The
latter has already been considered above as an IP
institution of the Ministry of Economy, but its
own structure needs further analysis. The fact is
that according to the first version of Resolution
of the Ministry of Economy, which approved the
regulations for the structural units of the IP De-
partment, it included, among others, the sector of
state supervision over compliance with IP legis-
lation [51].

The tasks of the sector included the implemen-
tation of state supervision (control) over compli-
ance with the requirements of the three above-
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mentioned IP laws by economic entities, regard-
less of ownership, as well as the organization of
activities of IP inspectors to implement measures
of state supervision (control) over compliance
with the requirements of the IP legislation by
economic entities, regardless of ownership, in the
respective region. However, Resolution of the Mi-
nistry of Economy No. 2027 of 12.10.2020 invali-
dated the provision on the specified sector of sta-
te IP supervision. So, the question of control and
supervision in the IP sphere and IP inspectors
remained open.

This happened soon after the publication by
USTR of Special Report 301 that was a deliver-
able of annual review of the status of the protec-
tion and ensuring of compliance with the IP re-
quirements by U.S. trade partners all over the glo-
be. According to this Report, Ukraine, in 2020,
remained in the list of monitoring priorities. In
the opinion of the American experts, the restora-
tion of the institution of IP inspectors likely will
help combatting online piracy [52, 58—59].

In addition, attention should be paid to the
Resolution of the Ministry of Economy, which es-
tablishes the officials of the Ministry of Economy,
who perform the powers of IP inspectors [53].
The list includes seven officials from the TP De-
partment of the Ministry of Economy, which rais-
es many questions:

First, such an interpretation of Regulation [14]
that “the IP inspector shall be an official of the
Ministry of Economy” by the IP Department is
rather doubtful, while in the Resolution of the
Ministry of Economy it looks like “the official of
the Ministry of Economy shall be an IP inspec-
tor.” In our opinion, this norm should be inter-
preted as follows: the person who has successfully
passed the selection (competition) for the posi-
tion of IP inspector, been appointed to this posi-
tion by the State Secretary of the Ministry of
Economy by respective administrative document,
with a notice of the employment contract signed
given to the tax administration, and sworn an
oath of civil servant (legal fact) becomes an offi-
cial of the Ministry of Economy.
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Secondly, it is obvious that the Resolution re-
fers to doing by an employee in the same institu-
tion, along with his/her main job under the emp-
loyment contract), an additional job of another
profession (position), and therefore, the pay for
this extra work, in accordance with Art. 105 of
the Labor Code of Ukraine. So, is it expedient
(and practicable) to combine the main job of top
manager of the IP Department with the powers
of IP inspector and does it contradict Art. 120 of
the Constitution of Ukraine, given the decision
of the Constitutional Court of Ukraine of Octo-
ber 17, 2002 No. 16-rp / 2002 in the case of com-
bining the official duties of top officials of go-
vernment bodies (case No. 1—4 /2002)?

Third, how is the requirement of Regulation
[14], which states that the IP inspectors shall
work in certain regions where they represent the
Ministry of Economy, met in this case?

Fourth, the IP Department of the Ministry of
Economy experiences some HR problems that,
for example, were revealed when the IP Depart-
ment director who was one of the appointed IP
inspectors was dismissed by the Minister on No-
vember 15, 2019.

Fifth, we have to agree with the opinion of
S.V. Mazurenko who regrets that the knowledge
and qualifications of specialists among IP inspec-
tors, tax inspectors, and judges, on whom the app-
lication of legislation depends, still has not rea-
ched appropriate level [54, 385], and there is a
significant lack of IP inspectors [54, 387].

Thus, given the provisions of the draft national
IP strategy that declares the restoration of the
institution of IP inspectors, for raising the effec-
tiveness of the application of administrative and
delictual rules for combating these breaches in
the IP sphere, including [55, 124, 130]: increa-
sing the number of IP inspectors and ensuring the
financing of their activities at the expense of the
national budget; entitling the IP inspectors to re-
cord the content of a website (page), other places
of data storage on the Internet; and establishing
the coordination of actions of IP inspectors and
law enforcement agencies. Also, there are the fol-
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lowing areas of improving the institutional and
legal framework for control and supervision over
IP activities with the subsequent formulation in
the texts of respective legislative acts and regula-
tions: the internal structure and powers of the
main IP body; the external structure of the main
IP-body and powers of territorial and interre-
gional territorial TP bodies; maximum number
of IP inspectors; the establishment of special re-
quirements for the professional competence of
IP inspectors; the definition of the spheres of in-
dividual, departmental and interdepartmental
(complex and commission) control and supervi-
sion over IP activities, depending on the type of
measure and the type of IP object.

Conclusions

It has been proposed to improve the institutio-
nal and legal framework for control and super-
vision over IP activities at the present stage of
its development through focusing efforts on the
new content, quality, and scope of innovation
and technology components, by establishing the
IP inspectorate as institution of the national IP
system instead of restoring the institution of IP
inspectors.

The main results of the research are as follows.

1. The legislative framework that governs the
control and supervisory relations in the IP sphere
has been analyzed. The analysis has allowed clas-
sifying the groups of relations by which the Mi-
nistry of Economy takes IP measures; presenting
a modern system of legal acts for regulating the
control and supervisory relations in the IP sphe-
re; and systematizing the subject of regulation of
the institute of control and supervision over comp-
liance with the requirements of IP law by consti-
tuent blocks.

2. Problematic aspects in the legal capacity of
IP inspector have been identified.

3. Directions and approaches to improve the
institutional and legal framework for control and
supervision in the IP sphere have been proposed.

The importance and practical orientation of
the results is caused by the need to reform the in-
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spection institution as part of the state system of | mechanisms of control (supervision) over comp-
legal protection of IP. liance with legislation in the field of IP protec-

The prospects for further research in this area | tion in foreign countries and relevant experience

are to review the existing institutional and legal | in forming the legal status of IP inspection bodies.
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MPOBJEMU TA TEPCHEKTUBU JIEPKABHOT
THCTIEKIIT 3 MTUTAHb IHTEJEKTYAJTbHOT BJACHOCTT:
IHCTUTYIINHO-TTPABOBI ACTIEKTH

Beryn. [HeTuTyT iHCIIEKTOPIB 3 IuTaHb iHTesekTyaibHOI Biaacuocti (IP) Gyso crBopeno BimosinHo 1o Ykasy IIpesugenra
VYipainu 8 2001 poui. Bin € BaskIMBUMU MeXaHi3MOM KOHTPOJIIO IEPKaBy 3a 3a0e3redeHHsM 10TpuManis [P-ripas cy6’ekriB
rOCIIO/IAaPIOBAHHSI.

IIpo6GaemaTuka. OCHOBHUMU NPOOJEMAMU, TOB SI3aHUMH 13 (POPMYBAHHSIM 1IbOTO IHCTUTYTY, €: HEBPErYyJIbOBAHICTh Mpa-
BOBOTO CTaTyCy iHCTUTYTY Aep:kaBHUX [P-incnexropis i [P-iHcmexmii sk inctuTynii HartionaapHoi [P-cuctemu; mpotupivus
crarycy BHYTPIITHIX CTPYKTYPHUX TiApo3/itiB Minexonomiku ta fioro IP-genapramenty; HeoOXiAHICT BU3HAYEHHS OCHO-
BHUX c(hep BIOCKOHAJIEHHS IHCTUTYI[IIIHO-TIPABOBOIO 3a0€311e4eHHsT KOHTPOJIbHO-HATJIsII0BOI [ P-tisibHOCTI.

Mera. Jloc/iKeH s iHCTUTYIIHO-TPABOBUX ACIIEKTIB Cy4aCHUX MPOOJIEM Ta CTPATEriYHUX TEPCHEKTUB AePiKaBHOI iH-
CIIEKIIii 3 MUTaHb IHTEJEKTYaJIbHOI BIIACHOCTI.

Marepiauu it MeToau. BukopucTrano 3araibHOHayKOBI Ta CHENiaIbHOIOPUAMYHI METOIM TOCIIKEHHST TIPABOBUX SIBUIIL TA
kateropifi. /locmimkenns mxepesn [P-mipaBa, a Takosk 3aKOHOIABCTBA PO KOHTPOJIBHO-HATJISIOBY [MisSTBHICTD Ta PO ep:KaB-
Hy CJ1ysKOy IPOBEEHO 3 BUKOPUCTAHHIM METO/Ly CUCTEMHOTO aHaJIi3y Ta (POPMaIbHOKPUANIHOTO METO/LY.

Pesyabratu. [IpoBejeHo aHalis HOPMATUBHO-1IPABOBOI 6asu, 1[0 3a0e3MeUuy€e peryJroBaHHs KOHTPOJIbHO-HATJISIIOBUX
BinHocun B IP-cepi. BusiBiieno npobaeMui nmurans y npaBocy6’eKTHOCTI nepskaBHux [P-iHcnexTopis.

BucHoBKH. 3alpONOHOBAHO MIJISIXH BJOCKOHAJIEHHS IHCTUTYIIHO-TIPABOBOTO 3abe3IeUeHHs] KOHTPOJIbHO-HATJISIZI0BOI
nistmpHOCTi B [P-chepi: posrmsam nutanus He mpo iHCTUTYT Aep:kaBHUX [P-iHcmexTopis, a mpo xep:kasHy [P-incmexitito sk
IHCTUTYTIITO HatlioHaIbHOI [ P-crctemu; mepeiaBanHs KOHTPOTBHO-HATIIA0BUX [ P-ToBHOBaskeHb Ta mtaTy [P-incmexkTopis
JlepsKIpOACIIOKUBCIYKOI; BPEIYJIFOBAHHS TUTAHHS PO KOHTPOJIbHO-HAMIANOBY [P-mistibricTs MiHEKOHOMIKH 1 11pO zep-
skaBHUX [P-iHCIIEKTOPIB; BUBHAYEHO OCHOBHI cpepy BAOCKOHAIEHHS IHCTUTYIIHHO-TIPABOBOIO 3a0€e31eYeHHss KOHTPOJbHO-
Harsa10Boi [P-pistmpHOCTI.

Knwouosi crosa: inTenexkTyasbHa BIACHICTD, iepKaBHA 1HCIIEKITisT, aBTOPChKe MPaBo, CyMisKHE TTPaBo.
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