Crartsa 2 3akony “IIpo 3abe3nedeHHs mpaB 1 cBOOO BHYTPIIIHKO MEPEMIIIEHUX OCi0”
BCTAHOBITIOE, 110 YKpaiHa Ma€ BXXHTH BCIX MOKIIUBUX 3aX0/iB, nmepeadadcHux KoHCTUTYINEO Ta
3aKOHAMH YKpaiHH, MIDKHAPOJHMMH JIOTOBOPAaMH, 3rojila Ha OOOB’S3KOBICTh SIKMX HajaHa
BepxoBHow Pamoro YkpaiHu, moao 3amo0iraHHs BUMYLICHOTO BHYTPIIIHBOTO MEPEMIIICHHS
oci0. Bapro 3ayBaxkuth, mo sk y KpuMmiHaieHOMY KOJIeKCi YKpaiHu, Tak 1 B caMOMy 3aKOHI He
nepeadavyeHo CaHKIIN 3a MOPYIIEHHS AaHOI HOPMHU. 3T1JHO B3STHX 3000B’s43aHb YKpaiHa, IpoTe
He paTudikyBana PUMCbKMI cTaTyT, 110 NEPEIIKO/PKAE 3A1MCHEHHIO €(eKTUBHOIO IIPAaBOCYAISA
IIOI0 3aXMCTy BiJl BUMYyIIEHOro mnepemimeHHs. [luranus 30opy manmx npo BIIO Takox
notpelye MpaBOBOIO PEryJIIOBAHHS.

3akon npo BIIO 3akpimmoe ¢pyHkionyBanHs €xuHoi iHpopMaLinHoi 6a3u JaHUX PO
BHYTPIIIHBO NEpeMillleHuX o0ci0, MOpSAJOK CTBOPEHHA $KOi Mae Bu3Hauatucs KabiHeTom
MinictpiB Ykpainu. AJie BIAMOBIIHI BPETYIOBaHHS BiACyTHi, KpiM nporo KMY mae Bkazatu
i1 300py MEpCOHATBHUX JaHUX Ta iX 3aXHCT, a TAKOXK BKIOYUTH B 0a3y MOTEHIIMHO 1HIIMX
BIIO, ne obmexyroun nepenik BIIO 3 Kpumy ta CxigHoi Ykpainu. BakinuBuMm NUTaHHAM
3aJUIIAETHCSA TAKOXK MPU3HAYEHHS OoMOyAcMaHa, abo BIAMOBIJANbHOI 1HCTHUTYIIII, fKa 3MOXKE
B3SITH Ha ce0¢ MOBHOBAKEHHS IOJI0 MOHITOPUHTY Ta iH()OPMYBAaHHS NpPO JOACPKAaHHS TpaB
moauHu 1 rpomajsgHuHa BIIO, npoBoauTnMe KOHCyJbTalii HIOAO BPErYJIOBaHHS CHIPHUX
nutaHb 3 npeacrtaBHukamu BIIO. lLleil mepenik nuTaHb HE € BUYEPIHHUM, aKTyaJIbHUMH
3aJIMIIAIOTHCS TAKOXK MUTAHHS YCYHEHHS IMCKPUMIHALT, BO33’€JHAHHS CIMEH, )KUTIIOBI TUTaHHS
TOIIO, SIKI MOTPEOYIOTh MOAAIBIIOrO BPETYIIOBAHHS Ta BiJMOBIAHOCTI 3aKOHOJABCTBA YKpaiHU
MDKHapOJAHUM HOpMaM IpaBa.

Hanpukiniii, micis mpeacTaBieHHs] y9aCHUKaMH CBOIX JIOTIOBiIeH, 3aIUTaHb Ta yTOUHEHb
Kypi, OyJ0 NIpoBelleHe aHOHIMHE TOJIOCYBaHHsS 3 METOI0 BM3HAYEHHS IEPEMOXKIIIB, aBTOPIB
Kpalmx JOomoBinei. 3a migcymkamu pobotu kpyrioro cromy "TIPABA JIIOJAUHU 1
I'POMAJISIHUHA" numnnomu I cryneHto Bia «Acomianii YKpaiHCbKUX MPaBHUKIBY) OTpUMAIIU
crynentkn KameBnu Terssma ta Mycienko Karepuna, aummomamu Il crynenro Oyno
HaropokeHo €cennikoBa Kupuna ta ['onuapyka Irops.

Odoiuiiine BpydeHHs AUIUIOMIB BiaOyBanocs Ha 3akpurti Kondepenuii «/IHi Haykn» B
akToBii 3am KwuiBcekoro HamionansHoro yHiBepcutery imeni Tapaca IlleBuenka. Ilepemorkii
OTpUMAJIM TOYECHI HaropoJau BiJ AekaHa (i10coPCcbKOro ¢GakyibTeTy, JokTopa (110co(ChKUX
Hayk KoHBepchkoro AnaTosist €BreHoBHYA.

Crynentu Quiocodcebkoro (akyiabTeTy BHCIOBIIOIOTh NOoAsKy Koctuipkomy Bacuiro
BacuiboBuuy 3a MOXJIMBICTH INPOBEICHHS TAaKOTO 3aXO0My, 3[aTHICTh MPOSIBUTH OCOOUCTY
IHILIATUBY I10AO0 HOro opraHizauii, 3a HaJaHHA 3MOTM BHCJIOBUTH BJAacHI NOINISIAM Ta
MipKyBaHHS, JOJIYYUBUIMCH JI0 ’KBaBOi JUCKYCIi Ta OOrOBOpPEHHs NIHCHO HarajJbHHUX MUTaHb Y
cdepi 3aXucTy IpaB JOJUHU HE JIMIIE B YKpAiHi, ajie ! 13 3aydyeHHsIM aHalli3y MIKHapOIHOTO
3aKOHO/IaBCTBA.

LEGAL REGULATION OF THE RIGHT TO LIFE OF UNBORN HUMAN
PROTECTION IN INTERNATIONAL AND NATIONAL LEGISLATIONS
Pogorilenko A., Master of Law, Taras Shevchenko national university in Kyiv Mykolas
Romeris University Vilnius

Annotation. This paper provides with a comparison of international human rights acts and national
legislations in respect to protection of the right to life of unborn human being. Analysis is done in the light of recent
researches in the field of human embryology as well as in historical perspective. The main finding is nonconformity
of most national laws with the principle of respect to sanctity of human life and a weak protection of it on
international level. However, some positive aspects exist: many international instruments foresee unborn life as
worth of protection and many national jurisdictions accompany the principle of respect to human life by strong
legal mechanisms from the moment of it beginning.
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Anomayin. YV oaniti pobomi 30iliCHeHUll NOPIGHANbHUL AHANI3 IHMEPHAYIOHANLHO20 MA HAYIOHATbHUX
3AKOHOOABCME Y ACNeKmi 3aXUCmy Hpasa HA JHCUMMmsi HeHApoOdceHOi Ooumunu. Ananiz 30iUcHeHul 8 ceimii
OCMAHHIX HAYKOBUX 00CNIOdNCeHb V chepi emOpioNnozii MoOUuHU, a MaKodlc 3 GUKOPUCIAHHAM DEempOCHneKmUGHO20
memooy. Byno eusigneno negionogionicmes 3aKoH00ascme OLIbUIOCIE 0epiicas ma OesKUX MINCHAPOOHO-NPABOGUX
axkmis 0o npuHyuny nosazu 00 00cbkozo scumms. Ceped noUMuGHUX MOMEHMIE 8apmo BIO3HAYUMU HASAGHICHb
O0eAKUX MeXaHi3mMi8 3aXUcmy HeHaApOONCEeHO20 HCUMMA HA MINCHAPOOHOMY Di6HI ma HAAGHICb ) 0a2amvox
FOPUCOUKYIAX NOMYHCHUX THCIMPYMEHMIE 3aXUCHLY HCUMMA 3 MOMEHMY 1020 NOYAMKY.

Keywords: international legislation; national legislation; unborn life; legal protection; embryology;
historical perspective; international legal instruments

Introduction. Right to Life is considered the most important, basic right. “If one could
be arbitrarily deprived of one’s right to life, all other rights would become illusory.” [1] Right to
Life is mentioned in many Constitutions — the main laws of many states. It belongs to the rights
of the first generation. Along with other rights of this group, the right to life has the highest value
for a person and is a prerequisite for all other rights.

Looking back on the history of humanity for the last 2000 years, it could be confidently
confirmed that from the birth of Jesus Christ the value of human life has increased significantly.
At the international and continental levels - the value of human life is declared, and almost
everywhere - the deprivation of life without a legal basis is strictly forbidden.

The right to life was identified by ancient Greeks and Romans with reasonable laws of
nature and not separated from morality. Representatives of the Renaissance for the first time
under the influence of the natural-legal concept formulated the concept of "human rights", which
was an integral part of the right to life[2]. Protection of born human life (at least “innocent” one)
was a kind of clear through history, nevertheless with some exceptions (assumption of
possibilities to “abort” 5 years old child in some ancient countries) [3].

Historically, however, approaches to the protection of unborn life varies according to a
region and to a time. In the ancient Rome, there was a practice of abortion, usually when it was
about danger to mother’s life, but with exception of ban when it was done without paterfamilias
allowance. There was a trend to give more rights to a fetus through years which finished with
first anti-abortion laws in second century[4]. “Greek and Roman law afforded little protection to
the unborn. If abortion was prosecuted in some places, it seems to have been based on a concept
of a violation of the father's right to his offspring. Ancient religion did not bar abortion. ” [5]
Most Greek thinkers accepted abortion. For the Pythagoreans, on the other hand, it was a dogma,
because for them was animate at the moment of conception. Hippocratic Oath which is known as
classical ethical principle of physicians prevented harm to anyone, including an unborn child.
With the end of antiquity, a change of views of majority has taken and the prevalence of
prohibition of abortion has taken place in conformity with Christian church’s teaching. Nearly all
European states condemned abortion practices throughout the development of humanity.
However, not only theological reasons led to the conclusion that abortion should be illegal. There
were a number of factors that led to this change in opinions about abortion in the early 19th
century. In the United States, where physicians were the leading proponents of abortion
criminalization laws, shifts in medical knowledge played a crucial role in influencing anti-
abortion opinion. Science had discovered that conception covered a more or less continuous
process of development, which would create a new human being if uninterrupted. Moreover,
quickening was found to be neither more nor less important step in the process of gestation than
any other one. On a logical basis, many physicians concluded that if society considered it
unthinkable to terminate pregnancy after the fetus had quickened, and if quickening was a
relatively unimportant step in the gestation process, then it was just similarly wrong to terminate
a pregnancy before quickening as after quickening. [6]

In France, abortion was illegal up to 1975 with exclusion of French revolution, when it
was de-criminalized. One of the most famous documents punishing abortion was 1810
Napoleonic Code, which punished any person who performed abortion with imprisonment[7].
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France legalized abortion in Law 75-17 of 18 January 1975, which accepted to perform an
abortion on request before the end of tenth week of pregnancy. In England, laws were strict in
regards to abortion until 1967, when liberalization occurred|[8].

Thus, it could be confidentially stated, that wide acceptance of abortion practices is a new
phenomenon which could testify the descending of global respect to human life. We proclaim,
that this is not fair vector of human morality development and that this situation should be
corrected.

Level of exploration of the topic. Right to life as a legal category was earlier
investigated by different scholars. Medical, biological, philosophical fundament for right to life
could be found in scientific works of Lyudmila Hrydkovets[9], Erich Blyehshmidt[10], Roger
Brownsword, Guido de Wert, Christine Mummery[11]; problematic aspects of abortion was
investigated by scholars: Sunanda Bharti, Michael Boylan[12]; problematic aspects of right to
life_ of unborn human was investigated by scholars: Volha Parfenchyk, Alexander Flos,
Weininger Alexandria. Despite of the fact, that many researches in the sphere of guarantees of
right to life exist, especially in comparative analysis of right to life[13], especially of the unborn
ones [14], problems of abortions, the most often approach is to compare 2 or 3 legal systems[15],
while the wide comparison and analysis including case law is in lack. Within Ukrainian scientific
literature there is a lack of researches, comparing more than 3 national legislations on the topic
of protection of unborn life and providing a scope of international legal instruments protecting it.
Moreover, it was not possible to find works that provide recent researches in science about the
moment of the beginning of human life and compares its findings to the level of protection of life
in global jurisdictions.

Necessity of the research. Despite the contradictions, the current development of science
confirms that human life exists from the moment of fertilization. It is well-known, that at the
moment fertilization, it is possible to explore who was created - man or woman, and also all
information about the structure of the body[16] hair color, temperament of future person and
other personal characteristics[17]. If some years before it was seen as only a heap of cells, now it
is seen as a sensual creature, fool participant of mother’s life[18]. Emotions of the mother, her
experiences, excitement and stress can sometimes lead to health disorders at an adulthood[19]. It
is proved that positive events in the life of the mother lead to a better disclosure of abilities and
talents, personal potential and vice versa. The unwillingness of mother to have a child reflects
the attitude of the child to herself[20]. Scientific evidence confirms the ability of the child to
record events from the outside world while still in the womb, in the early and late stages of
development. It is not just a simple over-cell in the eyes of many scholars today, but - a living
child, that exists in conjunction with environment. Thus, unborn child is worth protection of its
life equally to the born child as there are no significant difference between the essence of them —
both are human from the beginning.

That is why it is so important to underline and highlight which international and national
legal instruments exist in the sphere of protection of unborn life as to have a full picture of the
stage of development of human life protection and in order to achieve a better understanding of
necessary vector of Ukrainian legislation development.

Main material.

International  legislation. Despite of attempts to protect human life from undue
influences throughout the history, Right to Life as a concept is found to be used for the first time
only in 1444 in the Poljica Statute, where it was proclaimed as “for nothing existed forever” [21].
United States Declaration of Independence of 1776 states that “all men are created equal, they
are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty
and the pursuit of Happiness”, giving one of the first precedents of protecting Human Life in the
declaration of independence of a state. In 1950, the European Convention on Human Rights
(ECHR of Convention — hereafter) was adopted, protecting in Article 2 Right to Life. the
American Convention on Human Rights of 1969, the Canadian Charter of Rights and Freedoms
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of 1982, following ECHR, protected the Right to Life. The long-term tradition of protecting
unborn from abortion, that was investigated to be in various of cultures, including England,
America, France etc, in 20" century, long-lasting Church’s condemnation of abortion naturally
led to international recognition of right to life of unborn. The International Covenant on Civil
and Political Rights (ICCPR - hereafter) of 1966 protects the right to life of a person. Article 6(5)
states, that a death sentence ‘“shall not be carried out on pregnant women”. The ICCPR’s
prohibition of the death penalty for pregnant women explicitly provides for the right to life of
unborn. As the travaux preparatories[22] of the ICCPR implicitly state, “The principal reason
for providing in paragraph 4 [now Article 6(5) — author] of the original text that the death
sentence should not be carried out on pregnant women was to save the life of an innocent
child. ” [23] In the same way, the Secretary-General’s 1955 report mentions that the intention of
the paragraph “was inspired by humanitarian considerations and by consideration for the
interest of unborn child. ” [24] In the same way, the Preamble of the 1989 Convention on the
Right of the Child (CRC — hereafter) replicated a provision of the Declaration of the Rights of
the Child of 1959, declaring that the child “needs special safeguards and care, including
appropriate legal protection, before as well after birth.” [25] Article 1 of The Convention for the
Protection of Human Rights and Dignity of the Human Being with regard to the Application of
Biology and Medicine, also known as the Convention on Human Rights and Biomedicine, which
was opened for signature on 4 April 1997 in Oviedo states that ‘human dignity and the identity of
the human being had to be respected as soon as life began.” “The ECtHR has consistently
viewed the protection in law of the right to life of a child before birth by state as compatible with
the provisions of the ECHR.” [26] — stated in research on the case law of ECtHR. In Vo v.
France, court recognized, that the child before birth “belongs to human race” [27]. American
Convention on Human Rights[28] explicitly mentions the right to life of unborn from the
moment of conception. Article 4(1) states, ‘Every person has the right to have his life respected.
This right shall be protected by law and, in general, from the moment of conception. No one
shall be arbitrarily deprived of his life.” Not singling out the unborn into a separate group,
Charter of Fundamental Rights of the European Union still concentrate attention on the
protection of unborn lives, which have some invalidities. Article [3(1) and 3(2b)] states, that,
‘Everyone has the right to respect for his or her physical and mental integrity...In the fields of
medicine and biology, the following must be respected in particular the prohibition of eugenic
practices, in particular those aiming at the selection of persons,” which obviously could be
interpreted as prohibiting abortions due to a fetus’ disease.

National legislations. Despite of universal recognition of everyone’s right to life, still,
national legislations often discriminates some humans on the ground of age. This is related to the
possibility of performing of induced abortion of a child. In the worst case of it grants a
possibility to kill on request. It is right to say, that no single guarantee to the right to life of
unborn human exists when abortion laws permit termination of pregnancy simply on request. In
the process of fetal development, there are no significant changes that could testify to the
appearance of a human. “What is a human from the beginning, can’t become it a second time.”
[29].

Those countries which listen to the conclusions of new researches in medicine and
psychology create another way of legislation — protecting embryo as a human form beginning of
its life, namely from conception, or fertilization. This way of legislation occurs in many
countries today. Examples of these countries are Guatemala, Chili, Poland, Philippines, Ireland,
Dominican Republic and others. Some countries adopt provisions for protection of unborn life in
their constitutions, others — in lower-level legislations, such as laws. Guatemala[30] and
Chile[31] explicitly recognize a right to life before birth, together with Dominican Republic[32],
which in 2010 adopted a new constitution with a provision of protection of life from conception.
Since 2008, 16 Mexican states have adopted changes to their constitutions to protect life from
fertilization of conception[33]. The Ireland and Philippines equally protect life of pregnant
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woman and unborn human in their constitutions[34]. Article Il of the 1987 Philippine
Constitution states, “The State recognizes the sanctity of family life and shall protect and
strengthen the family as a basic autonomous social institution. It shall equally protect the life of
the mother and the life of the unborn from conception.” Article 40.3.3° of Ireland states, "The
State acknowledges the right to life of the unborn and, with due regard to the equal right to life
of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to defend
and vindicate that right." Worth highlighting, that recognition of right to life of unborn human
being in constitution is a first and the most step before guaranteeing it. On the other hand, such
countries as Poland protect life of unborn ones by a separate legislative act. In France, The
Voluntary Termination of Pregnancy Act of 17 January 1975 provides: ‘The law guarantees
respect of every human being from the beginning of life...this principle may only be derogated
from in the event of necessity and in accordance with the conditions set out in this statute.”” Thus
possibility to make abortion is regarded mostly as an exception for the rule of respect to human
life. The Law of 29 July 1994 (Article 16 of the Civil Code) provides: ‘The law secures the
primacy of the person, prohibits any assault on human dignity and guarantees the respect of
every human being from the beginning of its life’. Section III entitled “Protection of the human
embryo” of Chapter I (“Offences against biomedical ethics”) of Part I (“Public-health offences™)
of Book V (“Other serious crimes (crimes) and other major offences (délits)”) prohibits various
types of conduct on grounds of medical ethics (Articles 511-15 to 511-25), including the
conception of human embryos in vitro for research or experimental purposes (Article 511-18). In
some countries, like Malta, protection of unborn is performed in the Criminal Code. German
Constitutional Court Court in 1975 held that the right to life, as guaranteed by Article 2,
Paragraph 2 of the Basic Law, must include the life of the unborn in the light of the guarantee of
human dignity written in Article 1 of the Basic Law.

One of the most widespread way to protect an unborn life is a prohibition of induced
abortion. These prohibitions are most often provided by a separate legislative act. However,
countries differ in their way and strictness of anti-abortion legislation. The strictest jurisdictions
prohibit abortion in all cases, including rape, incest, danger to the mother’s life, physical
impairment of a child, danger to mental or physical health etc. Such laws are presented in El
Salvador, Malta, the Vatican, Chile, the Dominican Republic, and Nicaragua. These countries
prohibit practicing of induced abortion under any circumstances — regardless of circumstances of
abortion. In some countries, f.e. Malta, ‘morning after pills’, are also prohibited, because there
could be possibility that egg cell of woman had already been fertilized[35]. Countries with strict
abortion-related legislation, allow induced abortion under some extreme circumstances. In this
group, abortion is allowed in cases of: (1) danger to mother’s life, (2) if existence of embryo is a
consequence of criminal act, (3) if serious impairments of a child exist. Examples are Poland,
Ireland, Andorra, San Marino, Portugal, Spain, Monaco, Dominican Republic, Grenada, Saint
Lucia, Guatemala, Argentina, Bolivia, Brazil, Colombia, New Zealand, Fiji, Nauru and others.

Andorra, San Marino and Monaco ban abortion in all cases and do not have explicit
provisions which allow abortion when is necessary to save the mother’s life, however, but
general principles of criminal legislation accept abortions in this case when necessary. Ireland,
Guatemala, Dominican Republic prohibit abortions in all cases save when it is necessary in order
to save mother’s life. Brazil grants abortion right to save mother’s life and in case of rape.
Grenada, Nauru and Fiji allow abortion in order to save mother’s life or health but does not —
when the existence of embryo is a result of rape or where serious impairments of a child exist.
Saint Lucia, Bolivia and Argentina allow abortions to save mother life or health and in case of
rape but do not grant this right when foetal impairment occurs[36]. In Poland women could only
have abortion if there is a danger to mothers’s/ foetus life, if a pregnancy is a result of criminal
act, and if serious impairments of foetus/embryo exist[37]. However, even now there are existing
view of many Poles, that abortion should be prohibited in case of fetus” malformation[38]. In
Portugal, Colombia, New Zealand and Spain abortions are fully banned, except for cases where:
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1.  The woman's life or health is in danger if the pregnancy continued,
2. When the pregnancy is a result of a criminal act, or
3. When the fetus has serious impairments[39].

Conslusions. To date, we cannot say that everywhere the right to life before birth is
guaranteed. In order to assert that there are guarantees of the right to life before birth, it is
necessary that this right is recognized and guaranteed through legal mechanisms. Countries
where such safeguards exist include Ireland, Poland, the Dominican Republic, Guatemala, Malta,
and others. In these countries, the right to life before birth and the impossibility of abortion on
demand are recognized. This is a guarantee that life before birth will not be arbitrarily taken,
although some strict permissions exist. In addition, in these countries, public actions are held
regularly on the support of value of life before birth, there is legislation that promotes good
pregnancy and responsibility for illegal abortion exist. Thus, it can be argued that there is a good
level of guaranteeing of the right to life before birth. In countries where abortion can be done
psychologically or on demand, no guarantee of the right to life before birth cannot be a said to
exist, since it can be arbitrarily taken at the beginning. In countries where the guarantees of the
right to life before birth does not exist in principle, include countries of the most of the world.

A number of international acts stipulate that the right to life of a human belongs to it from
the moment of conception. These acts include American Convention on Human Rights of 1969,
International Covenant on Civil and Political Rights and Convention on the Right of the Child.
International human rights law is a powerful means of stimulating countries to respect human
rights. Nevertheless, not all international legislation can be recognized as guaranteeing the right
to life of unborn, since most of them do not have mechanisms that force the state to comply with
its provisions or provide for liability for non-compliance.

Global legislation needs to develop the level of protection of human life. It provides with
double standards for protection of born and unborn life. This approach does not comply the
principle of respect to sanctity of human life, stated in most international human rights

agreements, nor with the last scientific data on prenatal human development.
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