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PRINCIPLES OF CRIMINAL LAW IN THE SOVIET DOCTRINE
AND THE LEGISLATION OF THE SECOND HALF OF THE 20TH CENTURY

MPUHLUUMNU KPUMIHATIBHOI'O NMPABA B PAOAHCBKIA OOKTPUHI
TA 3AKOHOOABCTBI APYIOl MONNOBUHU XX CT.

The article deals with the evolution of the concepts of “the principles of law” and “the principles of criminal
law” in Soviet legal doctrine and legislation. It provides the basic definitions for the above terms elaborated
by Soviet theorists in the second half of the twentieth century. It states that the whole variety of definitions for
the term “the principles of law,” mentioned in the legal literature of Ukraine, narrows down to two of them,
in fact. In the first case, the principles of law are defined as the basic ideas, originating provisions, and in
the second — normative provisions of law, which determine the general focus, the main peculiarities and the most
essential features of legal regulation. The author also cites the definitions of certain concepts of “the principles
of law” provided by Ukrainian scholars.

The article outlines the specific principles of criminal law. It supports the opinion of Soviet researchers on
the existence of two groups of basic principles of Soviet criminal law. The first group includes those inherent
in all branches of Soviet law, including criminal law, which are recognized as general principles of law,
and the second group encompasses exclusively those inherent in the branches of criminal law. The paper defines
the level of implementation of the principles of Soviet law in the legislation of the USSR and the Ukrainian
SSR. It notes that the Soviet legal theory had made attempts to provide the definition for “the special principles
of criminal law” and to determine their scope and concept. The article concludes that a number of principles
of criminal law existing at the level of theoretical and criminal doctrine had never found their textual reflection
in the Soviet criminal legislation.
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VY crarti #aerbes npo CBOJIIOLLO IIOHATH «IPHHLMIK NPABa» Ta IPUHLMIN KPUMIHAIBHOTO MpaBay
B PAJSHCEHKIi MpaBOBiii TOKTPHHI i 3akoHOKaBCTBI. HaBeneHi OCHOBHI BU3HAYCHHS BKA3aHOTO TEpMiHa,
3MiiCHEeH] paAsSHCHKUMHU BYCHUMH B APYTii momoBuHI XX CT. 3a3HAYEHO, [0 32 BCHOTO PO3MAITTS HAYyKO-
BHX BH3HAYEHb TEPMiHA «IIPUHIUIIN TIPaBa» HASABHI B IOPUINYHIN J]iTepaTypi YkpaiHu miaxoau 3BOAATH-
csi GaKTUYHO JO ABOX. Y MEPUIOMY BHUMAJAKy HMPUHIMUIHU TpaBa BU3HAIOTHCS OCHOBOIOJIOKHUMH iACSIMH,
BUXIJHUMU 3acajaMi, a B ApyroMy — HOpPMAaTHBHHMHU 3aCaJaMH IPaBa, IO BU3HAYAIOTH 3aralbHy CIIp-
MOBAHICTb, OCHOBHI 0COOJIMBOCTI M HaWCyTTEBIII pUCH paBoBOro perynropanus. Haseneno ABTOPCHKI
BH3HAYCHHSI OKPEMHX MOHSTH «IPUHIHIIA [PaBay, MO 3AIHCHEH] yKPaiHCbKUMH aBTOPAMH.

[lepeniueHo criemiaabHI TPUHIMITN KPUMIHAIBHOTO TpaBa. llinTpumana mymKa paasHCHKHX JI0CTiTHUKIB
10710 ICHYBAHH JBOX IPYIl OCHOBHUX NPHHIMUIIB PAJSHCHKOIO KPUMiHANBHOrO mpara. o nepuioi rpymu
HAJIeXKATE Ti, IO IPUTAMAHHI BCIM rajly3sM paJsHChKOTO NpaBa, y TOMy YHCIIi i KpUMIHABHOMY, SIKi BU3HA-
I0Th 3arajlbHONPABOBUMH, a 110 APYroi — BUKIIIOYHO Ti, L0 IPUTAMAHHI rajly3i KPUMiHAIBHOIO IpaBa.

HaBezneni Bu3HaueHHs Ta pUCcH, IpUTaMaHHI IPUHIUIAM PaAsHCHKOIO KPUMIHAIBHOTO MpaBa, M0 Oiib-
ITICTIO aBTOPIB yBaXKalOThCA BOJHOYAC M O3HAKAMU, XapaKTEPHUMH caMme IS MPUHITUIIB KPUMiHAIBHOTO
npaBa. Bim3HadueHo, mo O61IbITICTh JOCTITHUKIB paIsTHCHKOI TOOM HABOIATH MEpPEIiK 03HAK, sIKi BOHH 3apa-
XOBYIOTB JI0 Tally3¢BUX, YHUKAIOUH MPHU [[bOMY 3arajbHOTO BU3SHAYCHHS TEPMiHA, 110 HUMH JIOCIIIKyBaB-
csi. 3po0JIeHO BUCHOBOK, IO TaKa HEBH3HAYCHICTh y KIIOUOBUX MOHATTIAX HE J1a€ MOYKJIMBOCTI 3PO3YyMITH,
IO CTAHOBIIATH CHEialbHI MPUHIUIHN KPUMIHAJIBHOTO MpaBa i y YoMy iX CYTHICTb.

[lepeniueni i oxapakTepu30BaHi crelialbHI IPUHLHUIIN PAAsIHCHKOTO KPUMIHAJIBLHOTO MpaBa, sIKi BU3HA-
BaJlMCs JOCIITHUKAMH K TaKi, 0 MpUTaMaHHI COMiaIiCTHYHIN cCHCTeMI TIpaBa, XapakTepHiit mist PansH-
cekoro Coro3y 3araioMm i PajsiHebkoi Ykpainu 30kpema. Cepesi HUX paJsHCbKi TEOPETHKH KpI/IMiHaJ'II)HOFO
IpaBa BU3HAYAIN TaKi: MPUHLKI BiANOBIJAILHOCTI 32 BUHY, IPHHLUMII IEPCOHAIBHOI KPUMIHAIBHOI Bij-
IOBIZaJIbHOCTI, IPUHIMI BIANOBIAHOCTI KPUMIHAIBHOI BiANOBIJANLHOCT] HEOE3NEUHOCTI 3II04HHY | 3110~
YMHLSL, IHAMBINYai3allis BIANOBIAAIBHOCTI 32 BUNHCHUH 3/104YUH, IIPHHUNII IPUTATHCHHS 10 KPUMiHAIb-
HOI BiANOBIJAJIBHOCTI JIMILE Y BUMAJAKY, KOJIM BUIPABICHHS W NEPEBUXOBAHHS BUHHOTO HE MOXYTb OyTH
3a0e3MeveHi iHITNM TIITXOM.

3’s1COBaHO PiBEHb 3aKPIIICHHS MPUHITUIIIB PAITHCHKOTO TpaBa B 3arajlbHOCOIO3HOMY Ta 3aKOHOIABCTBI
YPCP. Po3kpuTo 3MiCT IPUHLIUITY BiIIIOBIIALHOCTI 32 BUHY, chopMyliboBaHHi y cT. 3 OCHOB KPUMiHAJILHOTO
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3akoHomaBcTBa CPCP i coro3nux pecrny0iik Bij 25 rpymHs 1958 p., 1110 3HAHIIOB TOBHE BIATBOPEHHS B i7ICH-
tHuHill crarti Kpuminansnoro xonexcy YPCP Bin 28 rpyans 1960 p. Bin nomsiraB y Tomy, 1o KpUMiHaNbHIN
BIJIMOBITaIbHOCTI 1 MMOKapaHHIO MiIATaE JTUIIe 0c00a, BAHHA B YYMHEHHI 3JI0YHHY, TOOTO Taka, [0 YMUCHO
a00 3 HEOOEPEKHOCTI BUMHMIIA TTepeadadcHe KpUMIHAIBHIM 3aKOHOM CYCITITFHO HeOe3IIeUHe TisTHHS.

VY 3akiIrouHii YaCTUHI CTATTi BiJ3HAYEHO, [0 B HAYKOBO-TIPABOBIiH JIiTepaTypi 3/iliCHEH] cipoOy BHU3HA-
yeHHs! qe(iHilii «cremialbHi TPUHIKIIN KPUMIHAIBHOTO MpaBa», HaMipyW BCTAHOBHTH iX KOJO Ta BHU3HA-
YUTH 3MicT. 3po0JIeHO BHCHOBOK, 1[0 HU3Ka MPHUHIHUIIIB KPUMiHAIBHOTO MpaBa iCHyBaJl Ha PiBHI Teope-
THUKO- Ta KPUMIHAJIBbHO-NIPABOBOi JOKTPUHHU, HE 3HAXOASYM CBOTO BiJOOpa)XCHHS B TEKCTaX PaasHCHKOTO

KpI/IMiHaHBHOFO 3aKOHOAaBCTBaA.

Knwuosi cnosa: npuHyunu npaeda, Cl’lelﬂaﬂbHi npuHyunu npaea, ()OKmpl/lHa, 3aKOH00a6CI’I160, 3N104UHU,

KpUMIHATbHE NPago.

Introduction. The principles orfoundations of law
have been intensively elaborated in the scientific
environment, both theoretical and sectoral, though
no unified view has been reached yet.

In general, the principles of law are nothing
but the basic ideas, originating provisions,
guiding principles of its creation, development
andfunctioning. Theyarereflectedinthenormsoflaw,
permeate the entire legal existence of the people,
the legal system of the state, and characterize not
only the essence but also the scope of law. They
demonstrate not only the internal structure of law,
its static state, but also the process of enforcement,
that is, its dynamics. It is the principles of law that
have a great impact on the process of making
laws, codes and other normative acts, as well as
on their adoption, publication, and, ultimately, on
the establishment of guarantees for law compliance.
That is why the goal of this article is to investigate
the transformation of “the principles of Soviet law”
in the Soviet legal doctrine and legislation.

Statement of basic materials. The principles
of law are objectively determined by the social,
economic and spiritual interrelations, which
developed in a particular country and depend
on the nature of the state, its political regime as
well as the basic foundations of both the society
and the state.

“On the one hand,” as the Ukrainian scientist
O. Hryshchuk reasonably states “the principles
of law reflect the spiritual, historical, social, political,
cultural and other features of society by translating
and modifying them in a generalized form,
and on the other hand, the principles of law facilitate
implementation of universally recognized social
values, further their enforcement and application
in legal practice” [1, p. 16]. The social values are
“objectified” through the real acts of people — legal
persons, which considered to be both the makers
and bearers, implementers of the principles of law
[2, p. 145].

Inits most general form, contemporary Ukrainian
legal theorists suggest the following definitions for
“the principles of law”:

— P. Rabinovych sees them as the guiding
principles (ideas) stemming from the objective
laws of existence and development of a human
and society, which determine the essence and areas
of legal regulation [3, p. 105];

— 0. Skakun considers them as the generally
accepted norms (ideas) of the highest authority,
which serve as the basic principles for regulation
of social relations, and spur the member of society
to the reach social compromise and establish
the order [4, p. 242];

— S. Pohrebniak thinks that the principles
of law are a system of the most general and stable
imperative requirements enshrined in law. They
are a concentrated implementation of the most
essential features and values inherent in a law
system and determine its nature and directions
of further development [5, p. 24];

— Academician of the National Academy
of Science of Ukraine O. Zaichuk holds a firm
view that the principles of law are the originating,
fundamental ideas, provisions, attitudes that form
the moral and organizational ground for the creation,
development and functioning of law [6, p. 23];

— L. Luts defines the principles of law as
the basic normative grounds of positive law, which
determine the nature and focus of legal regulation
[7, p- 163];

— A. Kolodiy sees the principles of law as
the originating ideas of society, which reflect the most
crucial regularities, foundations of a particular state
anditslaw system; are homogeneoustothe society’s
identity and form its basic features; are distinct in
universality, higher imperativeness and general
importance; meet the objective necessity of building
and strengthening a certain social order. Further,
the scholar notes that the principles of law are
permanently developed and evolved depending
on the historical environment in which a society
and the state exist, they adopt to the era, people,
their needs, lifestyle and social relations [8, p. 43];

— M. Koziubra defines the principles of law as
the most general and steady requirements which
embody the social values, allow to implement them
in the creation and application of law by defining its
nature and focus for further development [9, p. 70].

As we can see, the full diversity of scientific
definitions for the term “the principles of law”
in the legal literature of Ukraine, in fact, comes
down to two approaches. In the former case,
the principles of law are recognized as basic
ideas, originating (guiding) provisions, and in
the latter case — they are the normative principles
of law, which determine the general focus, the main
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peculiarities and the most essential features of legal
regulation [10, p. 19].

Therefore, let us discuss the principles of criminal
law of Soviet Ukraine, their transformation and place
in the contemporary legal system of the independent
Ukraine. However, it should be noted that the Soviet
Union had no dividing line between the principles
of criminal law in individual republics. All of them
used the term “the principles of Soviet criminal
law,” which were the same in the law systems of all
former USSR republics. The Soviet researcher,
M. Yakub rightly believed that though the Soviet
legislation established the principles of law, which
were legally binding for all the Union republics,
the key ideas and principles of criminal law had no
binding effect on them, in fact [11, c. 60-61].

We shallnote thatitis difficultto find the definitions,
attributes and features of the principles of criminal
law in publications of Soviet Ukraine lawyers.
They placed no specific scientific interest to
the researchers.

It is the scholars from academic and educational
institutions ofthe USSR’s capital, Moscow, whoworked
in this area of scientific knowledge. M. Zagorodnikov,
Head ofthe Department of Criminal Law, Higher School
of the Ministry of Internal Affairs of the USSR, was
one of the first who showed the correlation between
the essential, fundamental ideas of the principles
of criminal law, and the principles of law of other
legal branches. He outlined the general principles, on
one hand, and the specific principles of criminal law,
on the other. The researcher believes that the first
ones include the principles of socialist democracy,
legitimacy, humanism and internationalism, whereas
the second — comprehensive security of political,
economic and national interests of the workers,
fault-based and individual responsibility, involvement
of people in the implementation and application
of criminal law, crime prevention, concurrence
of negative criminal assessment and moral
assessment of actions been recognized as crimes
[12, p. 71-74].

It was H. Wittenberg who put an increased focus
on the principles of criminal law immediately after
the adoption of the criminal code of the USSR
and the RSFSR (Russian Soviet Federative Socialist
Republic), though not always well-grounded, in our
opinion. He was one of the first in the Soviet theory
of criminal law who defined the principles of criminal
law. The scholar viewed them as those inherent
only in criminal law as a separate branch of law
[13, p. 88]. We consider that the cited statement
has nothing to do with the definition, since it
emphasizes only the affiliation of certain principles
to the criminal law, but does not offer the essential
features of the principles, which shall make them
distinguishable. It also has no distinctive elements
to differentiate between the principles of criminal
law and those of other branches of law.

As H. Wittenberg further dwells upon
the principles of criminal law, he comes to the

conclusion of existing two groups of basic principles
of Soviet criminal law. The first group encompasses
the principles which are common to all branches
of Soviet law, including the criminal law, so he refers
to them as general law principles, and the second
includes those specific exclusively to the criminal
law. However, the author does not in any way
attempt to find out the specifics of the first group
principles of criminal law, nor does he attempt
to characterize the specific features of those
belonging to the second group.

We also cannot agree on the list of
individual principles, as we do not view them
as such. In particular, the scholar assigns to
the basic principles of criminal law such principles
as the crime prevention, comprehensive protection
of the individual, public participation in the fight
against crime, etc. We are convinced that the crime
prevention could not refer exclusively to the criminal
law, because during the Soviet time it was fulfilled
mostly through the economic, educational,
pedagogical and ideological measures. We believe
that the crime prevention is one of the main tasks
of criminal law rather than the principle thereof.

We also consider it a mistake to refer
the comprehensive protection of the individual
to the basic principles of Soviet criminal law, as
H. Wittenberg emphasized. The mistake may be
explained in the same way, in our view. Except
that other branches of law also apply the principle
of protection of the individual, the latter is one
of the most important tasks of the criminal law, either.

Finally, we definitely cannot agree that the public
participation in fight against crime may be referred
to the principles of criminal law. This is a broad
concept of public life and of many government
institutions, of course, may be referred not only to
the criminal law. “The criminal law,” as the Soviet
researcher Yu. Demydov noted “only governs
the application of social pressure and disciplinary
measures to the perpetrators of a crime” [14, p. 20].

The aforementioned author describes the basic
principles of Soviet law as the most general,
steady and significant correlations of crimes to
the criminal responsibility and measures of social
pressure applied in place of criminal responsibility
and governed by the criminal legislation in
order to protect the socialist order from criminal
encroachments [14, p. 22].

Forthe samereasons, we believe that the specific
principles of criminallaw cannotinclude “the principle
of responsibility for a specific socially dangerous
act” and “the dialectical unity of the substantive
and formal in establishing limits for justifiable
defense, and in creating key institutions of criminal
justice”. Another Soviet scholar A. Sakharov also
supported the introduction of such principles
of criminal law, at his time [15, p. 59]. However,
we consider that the former principle is covered by
the other principle of “discrimination in sentencing”.
The second, as rightly emphasized by the criminal
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law experts, is a general-methodological approach
to the learning not only legal but also other social
life aspects [16, p. 10].

Such Soviet scientists as S. Kelin and
V. Kudryavtsev also contributed to the elaboration
of the principles of criminal law. In one of their joint
works they expressed a well-grounded opinion that
there are no exclusive branch principles of law,
including the criminal law ones. According to them,
the general principles of law are applicable to all or
almost all branches of law. They are distinguishing
for each branch of law depending on the subject
and method of legal regulation, as well as
the specificity of tasks and functions inherent in
a particular branch of law [17, p. 62].

The authors consider that the above definitions
and features of the principles of Soviet criminal
law are also the distinguishing features thereof.
It should be noted that most Soviet researchers
usually mention only the distinguishing features
of the principles common to a certain branch of law
rather than giving the general definition of the term
itself. Such ambiguity in key concepts makes it
impossible to understand what the special principles
of criminal law are and what their concept is.

By exploring the principles of Soviet criminal law,
we found out that there was no consensus among
scholars with regard to the steadiness (stability)
or vice versa — the dynamics of the principles
of law in general and of the criminal law in particular.
A great part of the scholars argued for the principles
steadiness and constancy (H. Wittenberg,
H. Krieger) [18, p. 102-107]. In our view, such
a statement is highly questionable, as it ignores
the interdependence of the principles on ideology,
morality, socio-economicexistenceofsociety, national
cultures, which are also changing dynamically.
A retrospective view gives us the opportunity to
claim that even within the chronological framework
of our study, the principles and tasks of criminal law
have undergone a significant transformation. During
this period, such principles as internationalism,
public participation in the fight against crime, etc.
were excluded from the system of criminal law.
These facts give us the opportunity to observe their
transformation in the doctrine of Soviet, Ukrainian,
and Chinese law.

The same grounds show the unsubstantiated
existence of the “universal” principles of Sovietlaw in
general and of criminal law in particular. We consider
a well grounded position of the contemporary
scholar V. Stepashyn, who argues that the term
“universality” can be applied only to versatile,
optional features of the principles of law, “since
their concept, even with the constancy of names,
can change dramatically over a small period
of time (e.g. the principles of democracy, personal
responsibility, and humanism)” [19, p. 194].

What specific principles of Soviet criminal law
were outlined as being inherent in the socialist
system of law of the Soviet Union in general

| I

and Soviet Ukraine in particular? The Soviet theorist
of criminal law Yu. Demydov believes that the basic
principles of criminal law include the principle
of liability for guilt, the principle of personal
criminal responsibility, the principle of compliance
of criminal liability with the gravity of offence
and the criminal himself, the individualization
of criminal responsibility, the principle of sentencing
only when the correction and re-education may
not be achieved by other means [14, p. 22]. All
of the above concepts refer to the basic principles
of criminal law. Instead, a logical question is, if we
have basic principles, there should be additional
or complementary ones as well. Unfortunately,
the author did not answer this question in his work.

The academic circle also failed to receive
the answer from the joint work “The Course in
Soviet Criminal Law,” which came out as a textbook
in 1968. The section on subjects, methods
and scope of the Soviet criminal law suggests its
general principles as follows: socialist humanism
anddemocracy, socialistlegitimacy, Soviet patriotism
and proletarian internationalism. In addition, it
considers such principles of Soviet Union criminal
law as: the consistent implementation of Lenin's
provisions on the unity of socialist legitimacy
in the country; enhancing crime prevention by
engaging the wide range of Soviet public to the fight
against crime; legal guarantees of law enforcement
in the administration of justice; further development
of socialist humanism (narrowing and alleviating
criminal responsibility for minor crimes, etc.); impact
on the conditions which facilitated the commission
of crimes [20, p. 9-18, 130].

At the beginning of reformation of the Soviet
criminal law in the late 1980s, S. Kelina
and V. Kudryavtsev offered a system of “internally
agreed, interrelated” principles, which included
the following principles of criminal law: legality,
equality, personal responsibility, guilty liability,
inevitability, justice, humanism and democracy
[17, p. 64]. This list of principles and features were
considered to be the most appropriate and were
widely used in the scientific doctrine of the Soviet
criminal law and legislation, including in individual
Soviet republics.

Our task is to study the level of implementation
of the principles of Soviet law in the legislation
of the USSR and the Ukrainian SSR. To this end, we
investigated the criminal legislation of boththe USSR
and Soviet Ukraine to come to the conclusion that
only a small part of the principles of Soviet criminal
law formed the basis for the criminal legislation
and vice versa. Thus, the principle of liability for
guilt is provided by Art. 3 of The Fundamentals
of the Criminal Law of the USSR and the Union
Republics of December 25, 1958, which was fully
reproduced in an identical article of the Criminal
Code of the USSR of December 28, 1960. Both
documents reveal the concept of this principle,
which stated that criminal liability and punishment
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might be imposed only upon a person guilty
of a crime, that is, on the person who intentionally
or negligently committed a socially dangerous act
as provided for in criminal law.

The principle of socialist legitimacy was
formalized in Art. 7 of the Fundamentals and
Criminal Code of the USSR, where a crime was
recognized as a socially dangerous act (action or
omission) prescribed by criminal law.

The principle of equality of citizens before the law
is provided for in the Fundamentals of the Judiciary
of the USSR, Art. 8 of the Fundamentals
of the Criminal Proceedings and Art. 16 of the Code
of Criminal Procedure of the USSR. All the above
legal acts state that criminal justice is carried
out on the basis of equality of citizens before
the law and the court, regardless of origin, social
and property status, race and nationality, gender,
education, language, religion belief, occupation,
place of residence or other conditions.

References:

The principle of justice found its place in
Art. 2 of the Fundamentals of the Criminal
Proceedings of the USSR and the Union Republics
as one of the tasks of the Soviet judiciary. The
Fundamentals provides for that a person who
committed a crime shall be submitted to a just
punishment.

Conclusions. Thus, the Soviet legal and criminal
theory had made attempts to provide the definition
for “the special principles of criminal law” and to
determine their scope and concept. However, there
was no agreed approach of scholars on this
matter. Some of Soviet theorists assigned such
ideological paradigms as “socialist legitimacy,”
“Soviet patriotism” et al to the principles of criminal
law. A number of the principles of criminal law which
were outlined by Soviet theorists and existing in
theoretical and criminal doctrine had never found
their reflection in the criminal legislation of the Soviet
Union in general and Soviet Ukraine in particular.
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