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and forecasts provide clear guidance for further modernization of intelligent segmentation of
citizenship models and elements.

The trajectory of a traditional vision of citizenship in Nordic countries (Denmark, Iceland,
Finland, Norway, and Sweden) changed from ‘undeserved right’ to ‘earned privilege’. This
transformation can be viewed in gender-biased nationality laws, dual nationality clauses, specific
features of filiation, preconditions of naturalization, requirements of citizenship termination, etc.
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NPELUEQEHT K CTPMXXKHEBUW CKNAOQHUK
AHIMO-AMEPUKAHCBKOI'O NMPABA
TA NOro BXOOXXEHHSA B MPABOBY CUCTEMY YKPAIHU

Cmamms posenaoae npeyedenm K CMpUICHesUl CKIAOHUK 3a2albHO20 npasa. Y ybomy
KOHMEKCMI HABeOeHO MAKONC aHANi3 0oKmpuHU stare decisis ma cy00iecbKoi npagomeop4o-
cmi. Ha ocHogi icmopuko-npagoeo2o amanizy 3pobieHo 8UCHOBOK, WO MIdNC CUCEMAMU 3a-
2A/IbHO20 [ YUBLILHO20 NPABA HeMae He3001aHHol Hecymichocmi. Lle dossonsie ycniwno énpo-
6aoumu nesHi 0i€gi eleMeHmu aHeN0-amMepUKanCcbKo20 npaesa, Hacamnepeo npeyedenm, y npa-
608y cucmemy Ykpainu. Hatlimogipuiwe, miwiana npasosa cucmema, npumamania Kpainam
[ligniunoi €gponu, mae npasumu 3a opichmup 0ist pyxy YKpainu 6 ybomy HanpsmKy.

Kniouogi cnosa: 3aeanvne npaso, npeyeoenm, stare decisis, cyoosa npagomeopuicmo,
cy00iecvka camolisibiicms, Ykpaiua.

Henwtiieooa B. II., Henwtitgooa HU. B. IlpeneaeHT Kak cTep:KHeBasi COCTABJISIOIAS
AHIVI0-aMEPUKAHCKOTr0 NMPaBa U €ro BXOK/IeHHe B MPABOBYK) CHCTEMY YKPaUHbI

Cmambs paccmampugaem npeyeoenn KaK CIMepiCHesyo CoOCmasgisiiowyto obuje2o npasa. B
9MOM KOHMEKCme NPpueeoeH Mmakdice aHaiu3 OOKmpuHbl stare decisis u cyoeticko2o npasomeopte-
cmea. Ha ocrHosaHuu ucmopuxo-npasogoeo anaiusa coelan 6bl800, 4mo Mexicoy cucmemamu 0o-
We20 U 2paricOaHCKO20 NPAsa Hem HeNpeoOOIUMOLL HECOBMECIUMOCT. Mo NO360Jem YCREeUHO
6HEOPUMb ONpeOelleHHble OCUCMBEHHbLE ANIeMEHNbl AHZI0-AMEPUKAHCKO20 NPasa, Npexicoe 6Ce20
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npeyedenm, 6 npagogyio cucmemy Ykpaunwl. Beposimuee 6ce2o, cMewlaHHas npasoeas. cucmema,
npucywas cmparam Cegeproii Egponbl, 00IiCHA CYHCUMb OpUeHmupom 0s 0gudicenus Ypau-
Hbl 6 DIMOM HANPAGILEHUU.

Knrwouesvie cnosa: odowee npaso, npeyedenm, stare decisis, cyoebnoe npasomeopuecmeo,
cyoetickas camooesmenvHocms, Ypauna.

Nepyivoda, Vasyl; Nepyivoda, Ivanna. Precedent as a Core Component of Anglo-American
Law and Its Penetration into the Legal System of Ukraine

This paper is based on a presumption that there is no irreconcilable incompatibility between
common law and civil law, and it would allow to successfully implant certain Anglo-American
law elements in the Ukrainian jurisdiction. An overview of precedent and stare decisis doctrine as
key components of common law is provided. This discussion is followed by an analysis of judicial
lawmaking. The paper summarizes that, most likely, mixed legal system associated with Nordic
countries should be set as the reference point for the movement of Ukraine in this area.

Keywords: common law, precedent, stare decisis, judicial lawmaking, judicial activism, Ukraine.

Beryn. B ymosax roGanisanii iCTOTHMM YHHHHKOM CY4aCHOTO PO3BHTKY MiKHa-
POJIHOTO IIpaBa i HaIliOHAJIEHOTO ITpaBa OKPEMUX JEPIKaB € B3a€MOJIs 1 B3a€MOIIPOHUK-
HEHHsl PaBOBMX CUCTeM. [IpaBoBi CHCTEMH aHIIO-aMEPHKAHCHKOT POIMHM MAOTh YH-
MaJIMil JOpOOOK, SIKMH CTaB 3arajbHOMIOICEKUM HaOyTKoM. MeThest nepenoBciv mpo
rajty3i KOHCTHTYIIITHOTO i KOMEpIIfHOTO IpaBa; PO3BHHEHICTH MPOLICCYaTBHOTO IIpaBa,
sIKe 1 BU3HAYA€E peaibHAH piBEHb 3aXHCTY TPAB JIOIWHHI; HOBATOPCHKI ITiIXOIM IS Bpe-
T'YJFOBaHHSI CYCITUTBHUX BIJTHOCHH Y I[apUHAX, [0 CTPIMKO PO3BHBAKOTHCS B CYUaCHOMY
CBITI, SIK-OT 1H(OpMALIiiiHI TEXHOIOTI] YU OXOPOHA JOBKLLIL. BenbMU NepCreKTUBHUM
HaIpsIMKOM PO3BUTKY YKPAfHCBHKOTO IpaBa € TBOpYE 3aydeHHs IHX 37100yTkiB. [Ipore
cama (inocodist Ta Jorika MipKyBaHb TIpaBa, OIepPTOro Ha MPEIE/ICHT K JKEPENo, Biji-
MiHHA BiJ THX, [0 IPUTaMaHHI pOMaHO-I'€PMaHChKil IpaBoBii poauHi (POIHHI IUBIIb-
HOTO IIpaBa), 10 SKOi HAJICKUTh IIPABOBA CHCTEMa YkpaiHu. ToMy Ba)IIHBO PO3KPHTH
MeXaHi3M (YHKI[IOHYBaHHS aHITIO-aMEPUKAHCHKOTO TIpaBa 3 OISy Ha JIOIUIBHICTh
YIIPOBA/KEHHS OKPEMHUX HOTO EIEMEHTIB Y MPaBoBy cucteMy Ykpainu. Ls crars, mo-
CITyTOBYIOUHCh METOAMH iCTOPUKO-TIPABOBOIO Ta KPUTUUHOIO aHAJIi3Y, @ TAKOXK 3ICTABHUM
METOJIOM, TTOKJIMKaHa 3pOOUTH IIEBHUI BHECOK Y TaKy CIIPaBy.

Kopinns npenenieHTy (motpedy B SKOMY HacamIiepesl 3yMOBIIIOE HAsIBHICTH MPO-
TajyH y [IpaBi Ta HasIBHICTb HOBUX CYCHIJIbHUX BiHOCHH) MOJKHA BIJIIYKaTH 1€ B
CraponaBuboMy Pumi y BHDISIII peTOpehbKUX eauKTiB'. OfHAK CTAaHOBJICHHS Oro
SIK BEJIbMHU 3HAUYYIIOTO MPABOBOTO SIBUIIA TTOB’SI3aHE 3 aHIIIHCHKUM MTpaBoM. [Ticist
HOPMAHCBKOTO 3aBOIOBAHHSA (XI-XII ct.) 3a/u1s1 MOTYKHOT LIEHTpaJi30BaHOl aaMiHi-
cTpaii B kpaiti OyIo C(bopMOBaHe 3arajibHe 1npaso (common law) — no6pe OIpartbo-
BAHA IPABOBA CHCTEMA, B OCHOBI SIKOT JISKUTh HpeueneHT2 3rooM NpemneeHtT mociB
YiJIbHE Micle 1 B IHIIIM YacTHHI aHIIIMCBKOrO MpaBa — IHCTHTYTI CIIPaBEIMBOCTL
(equity)®. TTompu CBO 30BHIIIHIO apXaidHiCTh, AHIIKUCHKE MPABO 3IaTHE iCTOTHO
BUJIO3MIHIOBATHCS, OO BIAMOBiAaTH OTpedam cydacHoi nobwu. Lle 3ymoBumIo ioro
MOLIMPEHHS, 30epeKEHHS 1 PO3BUTOK Ha 3HAYHINM YacTHHI 3eMHOT KyJi — y OJIM3bKO
80 cyyacHuUX JiepKaBax, 0 KOJIHUCh OyJIH YaCTHHOK a00 % 3a3HaJM BILTUBY bpuraH-
cbkoi immepii*. HaBiTh po3maja KoJoHianbHOI CHCTEMHU HE IPU3BIB /10 3rOpTaHHS 110~
mIMpeHOCTI mpeneneHTy. HoBoyTBOpeHi epikaBu BKe 3 CAMOT0O MOYaTKy iCHYBaHHS
noTpeOyBalii pO3BUHEHOT 1 BUIIPOOYBaHOT IPAaBOBOT CUCTEMHU. A OCHOBHI €JIEMEHTH
TaKo1, BKJIIOYHO 3 IPELEAECHTOM, BOHM MOIIM yCHaJKyBaTH BiJl KOJHMIIHBOI METpPO-
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nonii. 3aBasiku CBOIH e€(eKTUBHOCTI MPELEeeHT M0CIB BasK/IUBe Micle # y MiXHa-
POIHO-TIPaBOBOMY PETYIIOBaHHI, HACAMIIEpe [ Y AisTbHOCTI MIXXHAPOJHUX CyHOBHX
iHcTuTyii. OTKe, YIPOMTOBXK CBOEI JOBroi icTOpil MpeneneHT BUSBUBCS Ti€BUM
3ac000M CYCIIIIBHOTO PEryIOBaHHS, 3AaTHUM 10 CaMOBJIOCKOHAJICHHS.

Po3nsarodn MUTaHHS TPELe/ICHTY, He MOYKHA OMHHYTH 3B SI30K aHIIIHCHKOTO TIpaBa
3 PHEMCBKOIO MIPABOBOIO TPAAMUIIEI0. YCTAICHUM € MOV PO HECYMICHICTh Oararbox
IHCTUTYTIB, BATBOPCHHUX B aHrniﬁCLKOMy TpaBi, HacaMIIePe/] TPCLIC/ICHTY, 13 IIMBUTBHUM
TPaBOM, SIKE [aHye B KOHTHHCHT/IbHII €BPOI i 0E3MOCEPEHbO KOPIHUTECA y Tpa-
BOMY aopo61<y CraponaBHboro Pumy. I cnpaan 1 JIBI CHCTEMH CITUPAIOTHCS Ha TOBOJI
pi3Hi migxoau. [Ipote 10pHCTH — TBOPLI AHIIIHCHKOTO MpaBa MyCHIH OyTH 0013HAHUMU
3 PUMCBKUM TPaBoOM, O0siaii TOMY, 110 BOHO OyJI0 HEOJMIHHUM CKJIQTHUKOM TOIIIIHBOT
JlyXOBHOT 1 CBITCHKOI OCBITH. ToMY, HAiMOBIpHIlllEe, TBOPSUM 3arajabHe IPaBo, BOHU CIIH-
pasicst Ha JOCBi IPETOPCHKOTo TipaBa (praetorium ius). Lleli iHCTUTYT, 1110 chopmy-
BaBCsI [IOHA TUCSYY POKIB JI0 TOTO, MaB Ha METi YIIOPATHCS 3 OAIOHIME 3aBIaHHIMU —
HaJIaT IIPaBOBI HOPMHU, SIKi HAJIEXKHO BPEry/I0BaIU O HOBI, I10pa3 3MiHIOBAHI CYCIIUIbHI
BIZIHOCHHH 1 3allOBHWIM Nporanuay B mpasi. [{onpasia, Ha BiMiHY Bijl 3araibHOrO
paBa, KJIH0Y0Ba POJib HAJIeXKasa MPETOPOBI, YILBHOMY TOCAIOBLCBI, a Cy/Ii JIUIICHb
BUKOHYBaJIM Horo iHcTpykuii. IIpoMoBHCTOIO AeTa/lIIO € I Te, 110 MPETOPChKE MPaBO
TAaKOXX CBOTO yacy OyJio IPOTHCTABICHHSM LIMBUIEHOMY HPaBy®.

ToMy pHMChKE LHUBUIBHE MPABO MICIs HOro MOBTOPHOIO «BIAKPUTTS» y XII—
XIII cr. He nociio B AHIII TaKOTro MaHiBHOIO CTAHOBUILA SK Y KOHTHHEHTAJbHIM
€BpoI1i, OCKUIBKU «HIITY» BXK€ 3aII0OBHUIIO JIOBOJI 100pe pO3BHHEHE 3arajibHe Ipaso.
OpHax 1e He 3arepedye BIUTHBY PEMCBKOTO ITpaBa — BiH BUSIBUBCS B 1HIIINX HAIPsMax
i popmax. [Tpumipom, ax no kinnsg XIX ct. y 3araibHOMY IpaBi aHyBaJik (TOOTO HE
IpocTo MO0y TyBaIM B 00CsA31 3HAUYHO OLIBIIOMY, HIXK 3arajioM y IPaBHUYUX TEKCTaX, a
7 Ml HACTQHOBYHI XapaKTep) JIATHHChKI MAKCUMHU, TPAJAULIIHHI TPAaBOBI IPHHIIUIIH,
BKapOOBaHi B KOPOTKi BUCTOBK®. IXHs poms Gyma Taka Baroma, mo y XVII-XVIII ct.
3araJibHe IIPaBo CIPUIIMaII IIePelOBCIM K 30IpHMK JIATHHCHKUX MaKCHM.

Orxe, x0ua 3arajibHe 1 IUBLIbHE IPABO, iX MpUHIUNY H hopMu Oyiu i 3aIMIIaI0Th-
¢Sl pI3HUMH, BOHM C(OPMYBAJIHCS HA OJHOMY IPYHTI — PUMCBKIN TPaBOBIi Tpauiiii,
MDK HUMH HEMa€ HE3/I0IaHHO1, «TCHETHYHOD» HECYMICHOCTI, 110 W YMOMKIJIMBIIOE iM
YIIPOZOBK CBOET icTOpii HaB3aeM oOMiHIOBaTHCS ILTAHUMY igesmu. Lle, 30kpema, nae
IIJICTaBU JIOMYCKAaTH MOXJIMBICTH YIPOBAIKEHHSI €IIEMEHTIB aHIVIO-aMEePUKaHCHKOTO
IpaBa, HacaMIlepel BU3HAHHS MPELeIeHTy HKepesioM npaBa YKpainu. Ciij 3BaxaTa
Il Ha Te, O B YKpaiHi OIpalloBaHHs UTaHb, 0B SI3aHUX i3 MIPELIEICHTOM, HIKOJIM He
Oy110 cepel IPiIOpUTETIB HAYKOBLIB 1 NPaKTUKIB. Lle 3aKOHOMIPHO As AepKaBU, IIPaBo-
Ba CHCTEMa SIKOT CIIMPAETHCS HA POMAHO-TEPMAHCHKY TPaHIIit0. J[0 IbOTo CIpUYHHHB-
csl 1 IeBHMH HEPIIMHIN BIUTMB PaJSTHCHKOTO MpaBa. BoHO He qomyckano (mpuHaiMHI
(opMalIbHO) TAKOTO IHCTPYMEHTY IIPABOBOIO PETY/IIOBAHHS B CBOIX Mexax. A BiAmo-
BIJIHO /IO KOMYHICTHYHOT 1/1€0JIOT i 1 TO3UTHUBICTCHKOTO OaueHHSs, HA SIKKX IPYHTYBAJIOCS
pansHCBhKE MpaBo, TpeleaeHT «[3]abe3mneuye OaxaHy aist Oypkyasii CBOOOILY JA0OBLIb-
HOTO PO3CYILy CYIULi, KOJIH L€ BiNOBIZa€ BAMOraM Aepsk[aBHOT| MOMITUKNY .

JIOIIIBHO 3’sICYBaTH 3HAYEHHS TePMiHA IIPELEACHT» SIK CTPHKHEBOTO CKIIAJHHKA
AHIIO-aMEPHKAHCHKOTO (3arajbHOr0) TpaBa. Bapro 3a3HaunTH, 110 #Horo Qaxose
MpaBHUYE PO3YMIHHS 3arajioM 30iraeThCsl i3 3arajbHOBKUBAHUM — «[B|UMAI0K TaKkuit
caMuil 4y NOAIOHUM y MMHYIIOMY, 1[0 MOXe OyTH 3a 3pa3oK, K yUUHUTH B TAKOMY
camomy craHoBUII»!?. [IpaBHUYMIl cIOBHUK Biieka, aBTOPUTETHE aMEpUKAHCHKE
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JDKEPeIio, po3IIiiae npeyedenm MOHaMeHIe B [BOX acnekTax. [To-mepirte, sik nmporec —
meopenns npasa 3 00Ky CyIly uepe3 BU3HAHHS i 3aCTOCYBaHHST HOBHX TIPABHII I11]1 4ac rpa-
BOCYIISL. A mo-apyre, K supiuiery cnpasy (decided case), sika 3a0e3medye 0OCHOBY 11100
BH3HAYATHCS y TIOANIBIINX CIIPaBax, /10 SKUX 3aIy4eHo nofiOHi dhakru i nuranss'. Bo-
YeBHIb, BUPIIICHA CIIPaBa HEMUHYYE Tepeidadae HasBHICTh YUHHOTO CY/IOBOTO PIIlICHHS.

Vkpainceka FOpuaudHa eHIMKITONE IS TOIA€ BUSHAYCHHS NPAB06O20 NPeeOeHmy
SIK CnOCOOY 30BHIIIHBOTO BUPAKCHHSI 1 3aKPITUICHHS 1HMBIlyaJIbHOTO TpaBUIIa TIOBE-
jtiEKu. Moro BCTaHOBITIOE KOMITETEHTHHI OpraH JIepKaBH JUIsl BPETy/TIOBAHHS KOHKPET-
HOT )KUTTEBOI CUTYAIii, 1 BiH CTa€ 3arallbHOO00B’ I3KOBHM Y PETyITFOBaHHI aHAIOTTYHIX
KOHKPETHHX YKUTTEBHUX CUTYaIliil. BuaHHs Mojiiise mpaBoBi MPEIEICHTH Ha CYIOBI it
aIMiHICTpaTHBHi, BKa3yl0ud Ha 3HAUHy MOLIMPEHICTh caMe CyAoBUX. BogHowac BoHO
BIZIMEXKOBY€ IIPABOBI MPELIEIEHTHU Bijl iHTepIpeTaliiiHO-IPaBOBUX, 110 € AKTaMH Ka3y-
QITBHOTO O(ILIHOTO TIyMadYeHHs 3MIiCTy IOPUINYHOT HOpMH'2.,

M. Ko3robpa Ta criBaBTOpH pO3IVISLIAIOTH CYO08Ull npeyederm K «cyoose pi-
wienHs 'y KOHKPEeTHIH cIpaBi, B SKOMY C(hOpMy/IbOBAHO IPABUIIO, L0 € 3PA3KOM JUIs
5010 abo IHIIOro Cyay JUIS BHPINIEHHS aHaJOTidHuX crpasy»'>. IlomiOHa # mo3u-
mist H. Opnoscpkoi'®. TIpote i3 TakuM MOMISAIOM HE MOroKyfoThest M. 1[Bik Ta iH.
Ha ixHIO DyMKy, OPELEAEHT — L€ «NpUuHyun, Ha OCHOBI SIKOTO yXBaJ€HE PillICHHS
y KOHKDETHI# cripaBi, 110 € 000B’SI3KOBUM [UIst Cyiy...»" . Take GaucHHs Jie[Be Yu
CIIyIIHE, 1, HAHOOTPYHTOBaHIIIIE BUIAETHCS PO3IVISIIATH MTPELIE/ICHT HE SIK PUHIIUII, a
caMme sIK piuienHs cyoy w000 KOHKpemHoi cnpasu, 8 AKOMY chopmynbo8ano npasuio,
sAKe 0008 ’3K06€ Ni0 Yac supiwenHs ananoiunux cnpas. e, 30kpema, He BiKUIAE
1 TOTO, IO MPEUEIeHT SIK IPaBOBa KAaTETOpisl OXOILTIOE TBOPEHHS IPaBa, Ma€ CBOE
30BHILIHE BUPAKCHHS, OITUPAETHCS HA TIEBHI MPUHLIUIHN TOLIO.

PisHi # migxoan no knacudikanii npeueneHtis. Y CIHIA 3a3Buyaii mociayrosy-
IOTBCSI TAKHM TOALTOM. 30006’ a3anvhuil (binding) npeneneHT (BIaJHUN MPELE/ICHT,
3000B’s13aJIbHE JKEPETIO) — MPEIEICHT, SKOTO CYIl MyCUTh A0TprMyBatucs. CKaximo,
HWKYHUH CyJl TIOB’I3aHUH HAJIGKHUM JIOPOOKOM BHIIIOTO CyIy Ti€l K FOpUCIUKLIii. /e-
KAapamueHul IPELEASHT € JIMIIEe 3aCTOCYBAHHAM yXKe HasBHOIO npasuia. Camodym-
nitt (original) IpelieICHT BUTBOPIOE 1 3aCTOCOBYE HOBE MPABUIIO. [lepexonaguuii (per-
suasive) pereIeHT nepeadadae, mo Cya MOKE CKOPUCTATHCS HUM a00 K 3HEXTYBaTH
Horo. Lleit npenieieHT, oHAaK, FiHUI yBaru i IpyHTOBHOTO po3msy. CKaximo, SKIIO
CIpaBy BUPILICHO B 1HIIII FOPUCIUKIIIT, CY[ MOYKE OIIIHUTH MipKYBaHHS [OIIEPEIHHOI0
CyIly, OTHaK He Mae 000B’sI3Ky BUIlyBarH 1i B Takuii camuit crioci0. [Ipeuenenr sub
silentio (nio moguanusaMm) — IpaBOBE MUTAHHS, sIKE HE OyJ0 JOBEICHE, aHi PO3NITHYTEe
B CYZIOBOMY DIILLIEHHI, 1[0 CTAHOBHUTbH IPELEICHT a00 X MOXKe OyTH HUM'C.

M. LIBik Ta criBaBTOPH BUAISIOTH TPH BUAU CYIOBHX MpeleneHTiB. [1o3umus-
Hutl IPEeJICHT — MPaBUJIO0, C(POPMYJIbOBaHE y MONIEPEAHLOMY PIllICHHI Cyjy, sike 6e3
3HAYHUX 3MiH 3aCTOCOBAHO 10 BUPIIIEHHS HOBOI CIpaBU. Hecamugnuii IPELEICHT —
MpaBuiio, chOPMYIbOBAHE Yy MOMEPEIHHOMY PIllICHHI CYMY, SKE, BHACIIIOK 3MIiHH
ICTOPUYHUX YMOB YM CYCIIJIBHOTO Jiajy, Oijibliie He MOXe OyTH 3aCTOCOBAaHE B Ta-
KUH cr1oci0, sIK y IepBICHOMY pillIeHHI. YHACIIIOK IBOTO MiIXOIH 10 3aCTOCYBaHHS
TaKOro MpaBuiia B MOJANBIIUX CIpaBax MeperisiatoTh. [Ipeyedenm-maymayuens —
pe3yabTaT TIyMadeHHs HOPM Pi3HOMaHITHUX HOPMAaTHBHO-IIPABOBUX aKTiB CylaMu
BUINOI iHCTAHIIi1, AKUI 000B’I3KOBUH IS CYMiB HIOKYOT iHCTaHITT! .

BaxJ1MBO PO3KPUTH MeXaHi3M (pyHKI[IOHYBaHHS TpaBa, B OCHOBI SKOTO JISKHUTh
MpEeNeaeHT K Jpkepeno. TyT cymui He Jnie po3mISIAIoTh CIPaBUd H yXBaJIIOIOTh
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LI0/I0 HUX DILICHHS Ha MiJCTaBi MpEIEeHTIB, a i HaJiJIeHI TOBHOBAXKCHHSIM BH-
3HAYATH «IIO K € MPaBO», HABITh KOJIM HEMAaE BiIIOBIIHOIO HOPMATHBHOTO aKTa.
Jist TOrO, 11100 BCTAHOBHUTH «IIIO XK € MPABO» Y KOHKPETHIH CUTYallii, 3aCTOCOBYIOTh
KiJIbKa CTalidl IochijpKyBaHHs W aHamizy. Hacammepena cyiis MyCUTh yCTaHOBH-
1 ¢axry. Jlani BiH Mae BUIIyKaTd BiANOBIIHI HOPMAaTUBHI aKTH W MpELEeHTH, a
TaKOX MPUHIIMITK, aHAJIOTI], BUCHOBKH 1HIIKX cyaiB. [ToTiM cyans iHTerpye, T00To
3BOJIUTh y €IMHE, YCi HAMIPSIMUA MIPKYBaHHS 1 OOTPYHTYBaHHs, 1 BCTAHOBITIOE IO K
€ IPaBO» y [[bOMY KOHKPETHOMY BHIAJKy. I, HAPEIIITi, 3aCTOCOBYE Iie TIPABO JI0 KOH-
KpeTHuX (akTiB. SIKIO MOAIOHUIT crip y MUHYJIOMY BKe OyJ0 po3B’si3aHO, Cyil 1 B
LLOMY BHIIQ/IKY, SIKIIO 3HOBY OCTAIOTH TaKi ) MIUTaHH, 30008’ 13aHNUH YpaxoByBaTH
HOIEpeaHi CyAoBi pillleHHs, cnupaTtucs Ha ix oOrpynTyBanHs. Lle npasuno chop-
MyJIbOBaHE B MaKkcuMi stare decisis et non quitera movere (JOCIIBHO: JOTPUMYMHCS
MOTIEPEIHIX YXBaJ, 1 HE OCIIOPION BUPIIICHUX MHUTaHb). TOOTO JOKTpHHA Mpele/IcH-
Ty, Stare decisis, 3000B’3y€ Cyl JOJACPKYyBAaTUCS TPEIEIACHTIB, HE BIAXOIUTH BiJl
ycranoBienux npuniunis'®, Ocrarouno Bona ckianacst y XIX cr.!”

3aranbHy cXeMy JIOKTPUHH stare decisis MOYKHA OKpeCIHTH Tak. [1i3HimIi pileH-
Hsl, @ TAKOXK PIIICHHS BHIIUX CY/iB UM 3aKOHOJABYMX OPTaHIB MarOTh OLIBIIY Bary,
HDK paHilll MpeleAeHTH, a PillleHHS HIKYUX CyAiB MalOTh JIMIIEHb AOpaguuil xa-
pakrtep. SIKIIO CyJl BCTAaHOBUTS, IIO 1€ CIip JOKOPIHHO PI3HUTHCS BiJ YCiX mOme-
penHIX, Cy[s Ma€ MpaBo i 000B 30K YXBAIUTH PIllICHHS B I[iif KOHKPETHIH CIpasi,
KEpYIOUUChH BIACHOIO MPABOCBIIOMICTIO. Y TaKuil criocid TBOPUTHCS HOBUH Mpelie-
nent. HacnipaBai o, mpolieaypa yXBaJeHHsI PillleHb 3HAYHO CKIIAJHIIIA, 3BAXKAIOUU
Ha BIUIMB HOPMAaTHBHHUX aKTiB 3aKOHONABYOI 1 BHKOHABYOI ramysedl Biamu. OmHak
stare decisis, TPHHIIAIL, 1110 oi0H1 CTIOPH HAJISKHTh BUPIILIYBaTH BiJMIOBIHO 10
OZIHAKOBHX PABHLIL, SIKi 3aK/IA/IH TIONIEPE/IHi CYZI0BI PillicHHs, a0u JOMOITHCS OJIHa-
KOBUX HACHIJKIB, JIGKHUTH B ocep;u BCIX MPaBOBHX CHCTEM, OTIEPTHX Ha aHIIIHCHKY
IIPaBOBY TPAJUIIIO, a HA BiIMiHY B POMaHO-T€pPMAaHCHKHX MPABOBUX CHCTEMaXx Ipe-
eJICHT He PO3TISIAIOTH SIK 000B’ SI3KOBHI.

3 iHmoro OOKy BapTO 3a3HAYUTH, IO B MPABOBUX CHCTEMaX aHITIO-aMEPHUKaH-
CBKOT POIVHU CYIH HE € «3aKpinmadeHi» MpereIeHToM. SIKII0 BHPa3HO JIOBENEHO
norpedy, BOHH MOXKYTh MO-IHIIOMY TIYMa4MTH i NeperisaaTi npaso, abu 0e3 3a-
KOHO/IAaBYOTO BTPYYAHHS MPUCTOCYBATH HOTO /10 HOBUX TEHACHINN y MOMITHIHOMY,
MIPaBOBOMY Ta COLIAILHOMY JKUTTI CycHinbeTBa. Lle mopomkye cyoosy npagomeop-
yicmbs — OCOONIMBUI BHJ MPABOTBOPUOCTI, MPOLEC 3/IIMCHEHHS CYIOBOIO BJIAJI00
npaBoTBOpuOi (GyHKII B oenHaHH] 3 11 TPaBO3acTOCOBHOIO Ta iHTEPIPETALiiiHOI0
(GYHKIISIME TIPH PO3MIIsiII KOHKPETHOT cripaBy. Pe3ynsraToM BTiIEHHS TakuX (yHK-
1i# € IeBHI MpaBHJIa, 10 MICTIATHCS Y CHOPMYITBOBAHUX CYJOM PIIICHHSX, K MAIOTh
000B’A3KOBY CHITy HE TUIBKH JJISi CTOPIH y CHpaBi, a i JuIs 1HIIMX Cy0 €KTIB MpaBa
BIJINOBIIHO 10 3aKOHY 200 3 OISy Ha MPUHIKIT IEPAPXiYHOCTI CYI0BOI cucTemMu?!

Jocsin Bepxosroro cyny CIIA moxke mpaBuTH 3a 100py iIrocTpaiito 6araro-
BHUMIPHOCTI ITUTaHb, [TOB’3aHUX 31 CITIBBITHOIICHHSIM Stare decisis 13 CyI0BOIO Tpa-
BOTBOpYiCTIO. [IpUHIMI MOKIMKAHUN 3BECTH 0 MIHIMYMY HEXTyBaHHs NpeLEeIcH-
Tamu BepXoBHOTO Cyay (SIKe € TIepeayMOBOIO CYJJ0BOI MPaBOTBOPYOCTi). Lle oriuno
BUIUIMBAE 3 171e], 1110 MpaBo Mae OyTH BIAHOCHO CTaJUM i mependadyBaHum. [Ipore
TaKe HEXTYBaHHS MOMJIUBE 32 YMOBH JIy’Ke BarOMHX 3MiH (aKTHYHHUX 00CTaBHH, a00
KOJIH € JIOKa3H, IO MPEIEACHT cTaB Oe3aisuibHIM?2, [IpaKTHYHO HOT0 MOYKHA BTUIATH
nBoma nursixamu. [lepinmii nepenbadae BHECEHHSI BIAMOBITHAX 3MiH 10 KOHCTHTYIIT
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¢enepauii. Lle norpeOye cxBaJieHHs 3aKOHO/IABUMX OPTraHiB TPHOX YBEPTEH LITATIB.
[Mompu cKITaAHICTh MPOLENYPH TaKe KiIbKa pa3iB Tpamwsuiocs. B iHIIOMY BUMaaKy
BepxoBHUIT Ccy HEXTyE CBOE X TONEpenHE pillieHHs. Take MOXIIMBE B pasi, KOJIH
CIpaBa 3adinae Ti )k KOHCTUTYLIHHI IMTaHHS, IO } paHillla cipaBa. A Cyz po3IIsSaae
cIpaBy B HOBOMY CBITJi, 3a3BMYail yHAC/iJJOK 3MiH y COLIaJbHUX 1 HOJITUYHHUX
00CTaBUHAX, CTAIOYH Cy0’ €KTOM NPaBOTBOPEHHSI.

Hamnpukiia, cBOIM iCTOPUYHUM PillIEHHAM y cripaBi Brown v. Board of Education®
Bepxosnuii cyn CHIA 1954 p. BU3HaB pacoBy cerperariro y IIKojiax, a oTxe i pa-
COBY Cerperaiiio 3arajJjoM HeKOHCTUTYLiHO0. [{uM BiH 3HEXTyBaB OMH i3 HalCyM-
HO3BICHIIIMX CBOIX MpPEIEAEHTIB — pillleHHsIM v cripaBi Plessy v. Ferguson®, B skomy
1896 p. niiioB BUCHOBKY HPO KOHCTUTYLIHHY >KUTTE€3JATHICTh JOKTPUHM «BiJO-
KpeMJIeH], ajle piBHI». Y 3rajaHiil copasi cyji 103BOIMIM CBOIM OCOOUCTUM IO-
misiiam OyTH cepe/] YMHHUKIB, 10 BIUTMBAIOTH HA PILIICHHS, 1 3HEXTYBATH MPEIIC/CHT.
Takuii miaxia oTpuMaB Ha3By cydodiecukoi camodisiorocmi (judicial activism)®. 3a-
raigoMm Bepxosuuii cyn CIIA cranoM Ha TpaBeHb 2019 p. BinkunyB 236 BIacHHX
MPELEICHTHNX PIllICHb, HE PAXyHOYH THX, SKi OYJIH HIJTKOM a00 4aCTKOBO CKAaCOBaHi
3MiHAMH 10 KOHCTUTYIII un aktamu Konrpecy. Jleski 3 HUX, SIK 3a3HaUCHE BHIIE
pitennst 1954 p., crany BU3HAYAIbHUMHE JUISL CYCIIIBCTBA 1 BEPXOBEHCTBA MpaBa®®.

AHII0-aMepHKaHChKa IPaBOBa TPAJMIIS Ja€ 3HAYHO MIMPIINI TPOCTIp IS Cy-
JIOBOT MPaBOTBOPYOCTI, HI’ pOMaHO-repMaHChka. [IpoTe Hemae €THOCTI TOMISIIB,
710 SKOi MipH BOHA Ma€ IIMPHUTHUCA 1 SIKOIO Mipolo MokIajgatucs Ha npeneaeHt. 1o
Oisblle, e CyNepewInBe IMHUTAaHHS BUHIILUIO JalIeKO 32 MeXi NMpaBoBOi cdepH i €
MPEMETOM TOCTPHUX TUCKYCiit. OMH 13 HAPSMIB KPUTHUKH CYIIBCHKOT CAMOIisTb-
HOCTI Ma€ 0araro CIiJIBHOTO i3 TPAaBOBUM MO3UTHUBIZMOM. CyTh HOTO MOJISITAE B TOMY,
110 HE CYJ, a JIeMOKpaTUYHO OOpaHMil 3aKOHOIABUUM OpraH Mae TBOPUTU IPaBo.
Pombs cynmy monsrae TiTbKH B TOMY, OO y CBOIX DIIICHHSX KePyBaTHCS HASBHUM
3aKOHOJABCTBOM. TakoMy IMOIVISIIOBI CyrojiocHa cyddiscoka cmpumarnicms (judicial
restraint) — ¢pinocodis yXBaJeHHS pillieHb, KO CYJUIl YHUKAIOTh HAKIIaIaHHS CBOTO
BJIACHOTO Oa4eHHs MPO 3arajbHe 0Jaro, a HaTOMICTh HAMAraloTHCS IIPOCTO BUTITY-
MadYuTH [IPaBO, TaK, SIK BCTAHOBICHO 3aKOHOABCTBOM Ta 3TiHO 3 IPELEICHTOM? .

[HImMi HanPsIMOK KPUTHKU BUSIBISIETHCS y 3aKUAX, IO 3 MIPKYBaHb JOLUIBHOCTI
CY/ULL CBOEIO CAMOAUIBHICTIO PYHHYIOTH ITiZIBAJIMHH HPUHIUITY HEMOPYIITHOCTI Hperie-
nenry. Tomy, 30kpema, JIy>ke HEOTHO3HAYHO CIIPUHAMAIOTh MPAKTHKY BepxoBHOTO cymy
CIHIA ocrannboro nepioay. Ckaximo, 2019 p. BiH 3 MiHIMAJIBLHOK TIepeBaroo (I’ sTh
CYAZiB IIPOTU YOTUPHOX) BIIKUHYB COPOKAPiUHMIH IpeLeseHT — CBOIO XK yxBaiy 1979 p.
y crpasi Nevada v. Hall?®, sixa 103Bosisiia 3aKjia/iaTi IPUBATHI [I030BU TIPOTH OIHOTO
[ITary B Cyal 1HIIOrO mrary Oe3 3romu nepiioro. B oOrpyHTyBaHHI Oylio 3a3HAYEHO,
110 TIEPBICHA yXBaJla CyNepeyumsia CyBepeHHINH HEIOTOPKAHHOCTI IITATIB, OKPECIICHIH B
Koncruryuii CHIA. Excriepty, sIKi HE HOAUIIOTH TONIIB LIUX I'SITH KOHCEPBATUBHUX
CY/IIB, BiJ3HAYAIOTh, III0 YXBaJIa IPHMITHA THM, IO HE MICTATh He3allepevHNX JT0Ka3iB
XMOHOCTI TIepBicHOT yxBayiu. BoHa crimpaeThesi He Ha, 00/1ai, O/HE MOJIOKEHHSI CAaMOTO
TEKCTy KOHCTUTYIIii, @ Ha 3arajibHi BUCHOBKH IL[0JI0 KOHCTUTYLIHHOIO 3a1yMy, CTPyK-
TypH i ictopil. Lle mmOoKo OEHTEXHTh, BEIYTh Jaji EKCIICPTH, OCKUIBKH CTae 3p03y-
MLJIO, 110 3a3Ha4YCHI YTl HE JTOTPUMYOThCS IPUHIIMITY Stare decisis 1 BOMIIOTh 3HEXTY-
BaTH MPETIS/ICHT, KOJIK MAfOTh HA METi IOMOTTHCSI 0a)KaHOTO HACIIKY B CIIPaBi®.

ITeBHe KOMITpOMiCHE, BOYEBUIb HAIIONMKYE 10 iICTHHHU, Oa4eHHS 3alpPOIIOHYBaB
BUJIATHUH aMepUKaHCHKUI npaBHUK P. [TocHep, KOMEHTYIOUM TBEPIKEHHS CYIIIB,
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SKi 3aXUIIAI0Th ce0e BiJl 3BUHYBAUCHb Y CYIIIBCHKil caMOIisIBHOCTI, PO T€, 10
BOHH HE TBOPSTH TIPaBO, a TUIBKHU 3aCTOCOBYIOTH Horo. Ha #oro gymMKy, e mpasna, mo
B aMEpHKAHCHKIN CHCTEeMI Cy/Ii He Maju 0, 1 37e01IbIIOro He TBOPSTH HOBOTO MpaBa
13 TakoIO CBOOOJIOIO, SIK 11€ MOXKE 1 pOOUTH 3aKOHOJABUMI OpraH. AJe 3aMILA€ThCs
(akToM, 110 CY/Ii TaKK TBOPSITh, @ HE TIPOCTO BHILYKYIOTh 1 3aCTOCOBYIOTH IPaBo™.
BucnoBku. OTXe, BAKIMBOIO PUCOIO B CHCTEMI 3aralIbHOTO TIpaBa € Jy)Ke Baroma
POtk CyIiB Y TBOpeHHi npaBa. [e nependauae He Jiuiie IXHIO pOJIb y CTBOPEHHI TIperie-
JIEHTIB, a /1 y TilyMaueHH1 IpaBOBUX HOPM, L0 iX ChopMyBaIi 3aKOHO/ABY1 I BUKOHABU1
OpraHu BIaau. [neTbest Hacamriepes Ipo CyIUTiBChKe TTyMaueHHs! KOHCTHTYIIIT, 3aKOHIB
Ta MiJ3aKOHHUX HOPMATHBHHX aKTIiB. X04a B YKpaiHi (yHKIIOHYBaHHsI MPELCACHTHOT
NPAKTHKN yXKe CTaJl0 PEaJbHICTIO, TYT IIE HE MOBHOIO MIPOI0 BPAXOBAHO IO3UTHUBHUIA
JIOCBIJT aHIJIO-aMEePUKAHCHKOTO MpaBa MONpPH HOro o4eBHIHY KOPHCHICTE®'. 30Kpema,
YTBEPKCHHS MPELIC/ICHTY SIK JPKepelia mpaBa B MPaBoBiid cucteMi Ykpainu aano 0 ii
3MOTY PO3BUBATHCSI IIUISIXOM «HAPOCTAHHSD, HOCTYIIOBO ONPALbOBYIOYN OKPEMi JeTali,
10 «M’SIKO» JIONOBHIOBAJIO O 3aKOHOAABYMH Ipoliec. Y Takui CrociO npaBoBe peryso-
BaHHS [IEBHUX BIIHOCHH MOXKE iICTOTHO 3MIHHTHCS, TIPOTe Oe3 SIKOrOCh Pi3KOro 31amy,
SIKUA MIr OW TIPU3BECTH 0 HeOaKaHUX MOOIYHMX HACIIJKIB (K MOXKE HEOUIKYBaHO
TPANMUTHCS BHACIIIOK 3aKOHOJIABUMX 3MiH). 32 OpIEHTHUD [yIsl pyXy YKpaiHu, HAHiMOBIip-
Hillle, Ma€ MPABUTH MOJIEIb Miluanoi npagosoi cucmemu, y HaIll Yac HAHOMIDKTi 10 Hel
MPaBOBI CHCTEMH YCIIIIHO Jit0Th y Kpainax [liBaiunoi €Bponu. Ile Hamano 6 goBoi
LIMPOKHH MPOCTip s QYyHKIIOHYBAaHHS €JIEMEHTIB 3arajbHOrO MpaBa, BOAHOYAC yoes-
HEe4UBIIN BiJ HOro Xuo, sK-0T HEOOIPYHTOBAHOI CYAIiBCbKOI CAaMOMISIIBHOCTI.
[TincymoByIo4H, BapTO HAroJOCHTH, IO aHIIO-aMEPUKAHChKAa IIPaBOBa CHCTEMa
BHUIIPAIFOBAJIa MEXaHI3M, KW 3 JIy)Ke PI3HUX COLIATIbHO-CKOHOMIYHUX YMOB BHSIBIISIB
THYYKICTb 1 31aTHICTb CHIPABIISITY 3HAYHUI TO3UTUBHUI BIUIUB HA CYCIIUIbHI BITHOCHHU.
Haiiniesini #oro cKiiaJHAKY, HacamIiepe I MPaBOBHi MPELEACHT, MOYKIUBO i JOLLITEHO
BIIPOBA/KYBaTH B MPABOBY CUCTEMY YKpPaiHH, YPaXOBYHOUH BOIHOUAC ii OCOOIMBOCTI.
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Nepyivoda, Vasyl; Nepyivoda, Ivanna. Precedent as a Core Component of Anglo-
American Law and Its Penetration into the Legal System of Ukraine

The Anglo-American law have a considerable amount of accomplishments, which have
become a worldwide asset. In terms of globalization and interaction, to use these achievements
would be beneficial for further development of Ukrainian legal system. However, the very
philosophy and reasoning behind the precedent-based common law is different from that in the
civil law tradition of which the Ukrainian law is a part. This paper is intended to contribute to
the examination how the mechanism of Anglo-American law operates in view of the expediency
to introduce some of its elements into the Ukrainian jurisdiction.

The initial part devoted to the emergence of, and formation of, the common law. It is noted that
in the case of common law the influence of Roman law should not be denied. Relying mostly on
praetorium ius experience, it has manifested itself in other directions and forms compare to civil law
system. Therefore, the both, common law and civil law, despite their differences have been formed
on the common ground — the Roman legal tradition. Taking into consideration that throughout their
history they exchanged fruitful ideas, there is no irreconcilable, “genetic” incompatibility between
them. Thus, it would allow to successfully implant certain common law elements, first of all prece-
dent as a source of law, in the body of Ukrainian law, a part of civil law system.

The paper notes that issues of common law mechanism have never been a priority for
scholarly research in Ukraine as in a country of civil law tradition. The inertial influence of
the Soviet law has also contributed to this situation. According to the communist ideology and
the positivist visions on which the Soviet law was based, the precedent has not been considered
as an acceptable legal instrument.

In order to clarify how the mechanism works, the paper provides an overview of precedent
and stare decisis doctrine as key components of common law. While a principle of stare decisis
binding courts to follow legal precedents in cases with similar circumstances is in the core of
Anglo-American law, in civil law systems precedent is not considered as binding.

This discussion is followed by an analysis of judicial lawmaking. The paper specifies that
in the common law systems, courts are not absolutely bound by precedents. In terms of rad-
ical changes in political, social or legal areas, they are entitled to re-examine and apply the
law differently without legislative intervention, to adapt it to new circumstances. Thus, the
Anglo-American legal tradition provides much broader scope for judicial lawmaking than Ro-
mano-German law. However, there is no consensus on the range to which it should be extended
and to which extent it should rely on precedent. Within the framework of this controversial
issue judicial activism and judicial restraint, two opposite philosophies of making a ruling
in common law, are addressed. In order to examine the multifaceted nature of correlation
between stare decisis principle and judicial lawmaking, the latest experience of the Supreme
Court of the United States’ on overruling precedents is considered.

The paper summarizes that, most likely, mixed legal system associated with Nordic coun-
tries should be set as the reference point for the movement of Ukraine in this area. Such ap-
proach would provide rather broad scope for the operation of the common law elements, while
safeguarding its omissions such as unjustified judicial activism.

Keywords: common law, precedent, stare decisis, judicial lawmaking, judicial activism, Ukraine.



