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THE PROCEDURE FOR THE ADJUDICATION
OF THE EXCEPTION OF UNCONSTITUTIONALITY
IN ROMANTA: THEORETICAL FOUNDATIONS
AND JURISPRUDENTIAL CONFIGURATION

AssTtrRACT. The exception of unconstitutionality represents the main mechanism of concrete
constitutional review within the Romanian legal system, structured according to the European
(Kelsenian) model of constitutional jurisdiction. In this framework, constitutional review is exercised
by a specialized body, the Constitutional Court of Romania, which examines the constitutionality
of legislative provisions applicable to pending cases before ordinary courts. The complexity of this
procedural mechanism derives from the interaction between ordinary jurisdiction and constitutional
jurisdiction, as well as from the combination of statutory rules and jurisprudential developments
that shape the procedure.

The purpose of this study is to examine the procedural framework governing the settlement
of the exception of unconstitutionality in Romania and to highlight the role played by the
jurisprudence of the Constitutional Court in shaping the specific rules of constitutional litigation.
The research focuses on the normative framework established by the Constitution of Romania and
by Law No 47/1992 on the organization and functioning of the Constitutional Court, as well as on
the interpretative developments produced through constitutional case law.

The analysis is based on a doctrinal and jurisprudential approach, combining the examination of
constitutional and statutory provisions with the study of the relevant case law of the Constitutional
Court. Particular attention is paid to the procedural stages before the Court, the determination of
the object of the exception, the grounds of inadmissibility, and the subsidiary application of the rules
of civil procedure.

The study demonstrates that, beyond the legislative framework, the jurisprudence of the
Constitutional Court has played a decisive role in defining the procedural architecture of the
exception of unconstitutionality. Through its decisions, the Court has clarified the limits of
admissibility, the scope of constitutional review, and the procedural guarantees applicable within
constitutional litigation.

The conclusions emphasize the functional autonomy of Romanian constitutional procedure
and the importance of case law in shaping a coherent procedural framework capable of ensuring
effective access to constitutional justice and strengthening the protection of the supremacy of the
Constitution.

Keyworps: exception of unconstitutionality; Constitutional Court of Romania (CCR);
constitutional review; constitutional case law; constitutional procedure.
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THE PROCEDURE FOR THE ADJUDICATION OF THE EXCEPTION OF UNCONSTITUTIONALITY...

With the adoption of the democratic Constitution in 1991, Romania embraced
the European (Kelsenian) model of constitutional review of legislation, a system
characterized by the creation of a specialized body of constitutional jurisdiction
separate from the ordinary courts. Within this institutional framework, the
Constitutional Court was set up in 1992 as the sole authority vested with
constitutional jurisdiction, operating independently of the other public authorities
of the state. The Romanian constituent’s choice must be understood in the broader
context of the constitutional transformations that occurred in Central and Eastern
Europe after 1989. During this period, numerous states in the region opted for
the concentrated model of constitutional review, entrusting the protection of
constitutional supremacy to specialized constitutional courts designed to ensure
the effective enforcement of constitutional norms within democratic legal systems.

According to the Constitution' and Law No 47/1992 on the organisation and
functioning of the Constitutional Court?, the Constitutional Court of Romania
(CCR) carries out numerous and complex powers, which reflect both the normative
and institutional dimensions of the supremacy of the Constitution. Thus, the Court
carries out: the review of the laws before promulgation, the constitutional review
of laws and Government ordinances, through the exception of unconstitutionality
raised before the courts of law or commercial arbitration, as well as directly by
the People’s Advocate (Ombudsman); constitutional review of treaties or other
international agreements before ratification; review of Parliament’s resolutions
(a posteriori); settlement of legal disputes of a constitutional nature between
public authorities. Likewise, the Court shall guard the observance of the procedure
for the election of the President of Romania and confirm the ballot returns; it shall
guard the organization and holding of the referendum, confirming its results; it
shall ascertain the circumstances which justify the interim in the exercise of the
office of President of Romania; it shall give advisory opinion on the proposal to
suspend from office the President of Romania; it shall decide on the objections
of unconstitutionality of political parties. The Court shall rule upon citizens’
legislative initiatives, upon initiatives for the revision of the Constitution, as well
as on the law for the revision of the Constitution adopted by Parliament.

Within this wide range of powers, the settlement of exceptions to
unconstitutionality holds the most significant place both in terms of volume and
effectiveness in terms of guaranteeing fundamental rights and freedoms. It was
developed and strengthened over time as the main form of access for citizens to
constitutional justice, even if indirectly, through the courts of law or commercial
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! The Constitution of Romania (1991, revised 2003). Article 146 <https://www.presidency.ro/en/the-
constitution-of-romania> (accessed 15.02.2026).

2 On the Organisation and Operation of the Constitutional Court: Law No 47/1992 published in the Official
Gazette No 101 of 22 May 1992, republished in the Official Gazette No 187 of 7 August 1997, republished in
the Official Gazette No 643 of 16 July 2004, republished in the Official Gazette No 807 of 3 December 2010,
as subsequently amended and supplemented <https://www.ccr.ro/wp-content/uploads/2020/11/LAW-No47.
pdf> (accessed 15.02.2026).
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arbitration before which the exception is raised®. In this framework, the Court is
called upon to rule on normsin force, applicable in specific cases, which gives its case
law an immediate practical relevance and a direct influence on the development
of the national regulatory system, including in the dynamics of its relationship
with the European and international system of protection of fundamental rights.
This role is also explained by the Romanian constitutional architecture which
requires the interpretation of the Constitution of Romania in accordance with
the international treaties on human rights Romania is a party to (Article 20 of the
Constitution) and, in this way, the embedment of the case law of the European
Court of Human Rights (ECtHR)*.

At the same time, the importance of the exception of unconstitutionality from
the perspective of individual access to constitutional justice explains both the
complexity of the procedure and the interest it generates. Thus, the procedure
for settling the exception involves the interaction between two jurisdictions —
the ordinary one (before which the exception is raised) and the constitutional
one (which settles the exception), the subsidiary application of the rules of
civil procedure, the rigorous delimitation of the subject of the referral and the
delimitation of the jurisdiction of the Constitutional Court from that of other
public authorities, in the sense that a series of inadmissibility cases have been
developed through case law that give a specific profile to constitutional litigation.
In 2003, the Constitution was amended to introduce the possibility for the People’s
Advocate to directly refer matters to the CCR, under the same designation of an
exception of unconstitutionality. Although the procedure for adjudicating such
constitutional disputes remains substantively identical, this mechanism differs in
its overall structure from the traditional model of incidental constitutional review.
More specifically, when the referral is initiated directly by the People’s Advocate,
the review assumes the characteristics of an abstract constitutional review, as it
is no longer linked to a pending judicial dispute. Consequently, the preliminary
stage before the ordinary courts, as well as the requirement of a connection with a
specific case, are absent in this procedural configuration.

This study aims to examine the procedure for the settlement of the exception
of unconstitutionality as a specific instrument of constitutional review. The
analysis focuses on its theoretical foundations, its normative and jurisprudential

> This is, moreover, one of the most frequent types of individual access to constitutional justice, as shown by
the study on this topic prepared by the Venice Commission: ‘56. Preliminary ruling procedures are amongst
the most common types of indirect individual access. If an ordinary court has doubts whether a normative act
applicable in a concrete case violates the constitution, it brings a preliminary question before the constitutional
court. The benefit of Athis procedure is that ordinary courts are well-informed and capable of making valid
requests <...>" CDL-AD(2010)039rev-e. Study on individual access to constitutional justice — Adopted by the
Venice Commission at its 85th Plenary Session (Venice, 17-18 December 2010) <https://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2010)039rev-e> (accessed 05.03.2026).

For the relationship between the different catalogues of fundamental rights and their use in constitutional
review in Romania, see L D Stanciu, M Safta, ‘Rapport of the Constitutional Court of Romania’, Romania —
Questionnaire XVIII Congress of the Conference of European Constitutional Courts (CECC) (CECC National
Report, 2021) <https://cecc-general.org/wp-content/uploads/2025/01/Romania-Questionnaire-X VIII-
Congress-of-CECC_eng.pdf> (accessed 05.03.2026).
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THE PROCEDURE FOR THE ADJUDICATION OF THE EXCEPTION OF UNCONSTITUTIONALITY...

development, and the distinctive features that differentiate it within the broader
framework of constitutional procedures. The research addresses, in particular,
the procedural stages before the Court, the subject matter of the referral, and
the limits of the procedural framework. It also examines the jurisprudentially
developed grounds of inadmissibility, as well as the rules governing adversarial
proceedings, deliberation, the drafting of decisions, and their legal effects. By
highlighting the elements that confer specificity upon Romanian constitutional
litigation, the study also emphasizes the role of the Constitutional Court in shaping
a coherent constitutional procedure, while acknowledging the inherent limitations
associated with this process. At the same time, the analysis opens a perspective
grounded in comparative constitutional procedural law, which may prove useful
in identifying ways in which constitutional procedures can be adapted to ensure
fair and effective access to constitutional justice.

The issues addressed in this study are situated within the broader doctrinal
and institutional debates concerning access to constitutional justice and the
procedural organization of constitutional review. These topics have been widely
discussed in both national and comparative constitutional scholarship, as well
as within international fora dedicated to constitutional adjudication, including
the work of the Venice Commission and the congresses and conferences of
constitutional courts. The present analysis continues and further develops my own
research previously undertaken in this field, including contributions addressing
the mechanism of constitutional review in the Max Planck Encyclopedia of
Comparative Constitutional Law’, with particular emphasis on the procedural
configuration of effective individual access to constitutional justice.

I. Common procedural aspects and the specifics of constitutional jurisdiction

1. The Specific Configuration of the Exception of Unconstitutionality
within the Framework of Ordinary Procedural Instruments

The exception of unconstitutionality is a procedural incident with a specific
structure, since, as shown®, it cannot be integrated into the category of procedural
or substantive exceptions in the Romanian law, taking account of the differences
in the cases in which it is invoked, the purpose pursued, the method of settlement
and the effects produced. It does not aim at settling a dispute between the parties,
but rather gives rise to a constitutional review of a normative act (law adopted by
Parliament or ordinance adopted by the Government) applicable to a specific case,
and the review is carried out by the Constitutional Court.

The settlement of the exception of unconstitutionality entails two stages:
the judicial stage, which begins with the invocation of the exception of

+920C « UHIVdIA OdVdlLI

> M Safta, ‘Access to Constitutional/Supreme Courts’ in Rainer Grote, Frauke Lachenmann, Riidiger Wolfrum
(eds), Max Planck Encyclopedia of Comparative Constitutional Law (Oxford University Press) <https://oxcon.
ouplaw.com/display/10.1093/law-mpeccol/law-mpeccol-e5> (accessed 05.03.2026).

¢ A Suciu, Exceptiile procesuale in Noul Cod de procedura civila (Universul Juridic Publishing House 2014) 95.
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unconstitutionality before the court of law or commercial arbitration and ends
with the notification of the CCR (in the event that the court does not reject the
exception as inadmissible, in the cases expressly and limitedly provided for by
Law No 47/1992) and the constitutional litigation stage, which takes place before
the Constitutional Court, having as a starting point the interlocutory order of the
Constitutional Court by the court of law or commercial arbitration and as a final
point the adoption and communication, namely the publication in the Official
Gazette of Romania, of the Court’s decision.

Thus, the exception may be raised upon the request of one of the parties or, ex
officio, by the court of law or commercial arbitration. The exception may also be
raised by the prosecutor before the court of law, in the cases in which he participates.
The Romanian constituent solution, less common, is noted, in order to offer the
possibility of raising such an exception also before commercial arbitration courts,
as a way of promoting access to constitutional justice’. Concurrent with this idea,
it is also noted that the exception can be raised before any court of law, regardless
of level or jurisdiction, unlike other jurisdictions that are more restrictive in this
regard. For example, in the Republic of Moldova, where the Constitution develops
a similar instrument, it was necessary for the Constitutional Court to intervene,
which interpreted the constitutional provisions in a way that opened up the
possibility for any court to refer the matter to the Constitutional Court®.

The referral to the Constitutional Court is ordered by the court before which
the exception of unconstitutionality was raised, by a decision that will include the
parties’ viewpoints, the court’s opinion on the exception, and will be accompanied
by the evidence submitted by the parties. If the exception was raised ex officio,
the decision must be motivated, including the parties’ arguments, as well as
the necessary evidence. Regarding this procedural mechanism, the specialized
literature’ has emphasized the existence of a “triangular relationship”, namely
between the party in the trial, the court before which the unconstitutionality is
invoked, and the CCR.

In this regard, the exception of unconstitutionality in Romanian law falls
within the forms of indirect access to constitutional justice (‘the means by which

7 For considerations and details, see P Lazaroiu, M Safta, ‘Interaction of Arbitration and Constitutional Courts’
in Alexander J Belohlavek, N Rozehnalova (eds), Czech (¢ Central European) Yearbook of Arbitration — 2015:
Interaction of Arbitration and Courts (Juris Publishing 2015) 159-179.

Constitutional Court of the Republic of Moldova, Ruling No 2 of 9 February 2016 regarding the interpretation
of Article 135(1) a) and g) of the Constitution of the Republic of Moldova (referral No 55b/2015): “The Court
notes that in certain states, such as Austria, Belgium, Bosnia and Herzegovina, Croatia, the Czech Republic,
Georgia, Romania, Lithuania, Latvia, Germany, Poland, Hungary, etc., all ordinary courts of law may raise
preliminary questions before the Constitutional Court’; ‘103. Thus, the Court notes that, while the right to raise
the objection of unconstitutionality belongs to judges of courts of all levels, and given the formal nature of the
role of the Supreme Court of Justice and its lack of competence to rule upon objections of unconstitutionality
raised by hierarchically lower courts, the provisions of Article 135 (1) a) and g) of the Constitution cannot
be interpreted in the sense of restricting the right of other ordinary courts to refer the matter to the court
of constitutional jurisdiction’ (paragraph 56). Hotdrarea nr. 2 din 09.02.2016 pentru interpretarea articolului
135 alin. (1) lit. a) si g) din Constitutia Republicii Moldova (exceptia de neconstitutionalitate) <https://www.
constcourt.md/ccdocview.php?tip=hotariri&docid=556&l=ro> (accessed 05.03.2026).

° I Deleanu, Justitia Constitutionala (Lumina Lex Publishing House 1995) 246.
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THE PROCEDURE FOR THE ADJUDICATION OF THE EXCEPTION OF UNCONSTITUTIONALITY...

an individual question reaches the constitutional court through the intermediary
of another state body’'?). This distinction is relevant from a procedural point of
view, the Court invoking it whenever it limits the extension of the object or the
motivation of the exception of unconstitutionality directly before the Court. In
this regard, in several decisions, the CCR has held that

the object of the exception of unconstitutionality cannot be other than the one established
by the respective interlocutory order, without it being able to be subsequently amended
by any of the parties. Therefore, the request by which the exception of unconstitutionality
formulated directly before the Constitutional Court is amended and supplemented, after its
notification by the interlocutory order, cannot be accepted!’.

Consequently, ‘the direct invocation before the Court of other constitutional
grounds than those indicated at the time of raising the exception of
unconstitutionality before the court of law or the extension of the constitutional
review to other legal provisions is inadmissible’’; ‘an extension of these by the
constitutional court would be tantamount to the ex officio referral of the matter
to the Constitutional Court, which goes beyond the framework established by
Law No 47/1992°".

2. The subsidiary nature of the general rules of civil procedure

Law No 47/1992 enshrines the solution according to which the jurisdictional
procedure provided for by the organic law is supplemented by the rules of civil
procedure, to the extent of their compliance with the nature of the procedure
before the Court, and this compliance shall be decided exclusively by the
Court'. This rule represents the expression of a theory according to which the
constitutional jurisdiction is not a specialized civil jurisdiction, but a jurisdiction
with functional autonomy, within which the rules of common law have a
subsidiary nature.

This legislative solution determined that, over time, procedural rules governing
the settlement of the exception of unconstitutionality were established both by the
special law (Law No 47/1992) and by the general law (Code of Civil Procedure),
and, by virtue of the margin left by the legislator to the Constitutional Court in
establishing the compliance of these latter rules with the specifics of the role and
powers of the Court, including through the Regulation on the organization and
functioning of the Constitutional Court, currently approved by the Ruling of the

10 CDL-AD(2021)001-e. Revised Report on individual Access to Constitutional Justice, adopted by the Venice
Commission at its 125th Plenary Session (online, 11-12 December 2020) <https://www.venice.coe.int/
webforms/documents/?pdf=CDL-AD(2021)001-e> (accessed 05.03.2026).

1" See, in the same regard, for example, Decision No 47/2009, Official Gazette No 112 of 25 February 2009,
Decision No 1.313/2011, Official Gazette No 12 of 6 January 2012, Decision No 1.054/2012, Official Gazette
No 68 of 31 January 2013, Decision No 151/2018, Official Gazette No 608 of 16 July 2018, Decision No
525/2021, Official Gazette No 1195 of 17 December 2021.

12 Decision No 141/2021, Official Gazette No 532 of 24 May 2021.

> Decision No 79 of 16 February 2021, published in the Official Gazette of Romania No 499 of 13 May 2021.

4 On the Organisation and Operation of the Constitutional Court: Law No 47/1992 (n 2).

+920C « UHIVdIA OdVdlLI

0LT-CST « T oN

ITPABO

157 @KPAIHI’I



Marieta Safta

Plenum of the Constitutional Court No 5/2025". The regulation of the jurisdictional
procedure has undergone significant development, marked, on the one hand, by
changes in the legislator’s theory regarding this procedure and, namely, the powers
of the Court, and, on the other hand, by the jurisdictional exercise/practice, which
determined, in certain cases, the establishment of procedural solutions through
case law, taken over in the Rulings of the Plenum of the Constitutional Court and
subsequently embodied into the law.

As for the first category of factors, we mainly recall the revision of the
Constitutionin 2003, when new powers of the Constitutional Court were introduced
and the binding erga ommnes nature of its decisions was established. Thus, in the
explanatory memorandum of Law No 232/2004 amending and supplementing
Law No 47/1992 on the organization and functioning of the Constitutional Court,
‘the need to establish procedural rules specific to constitutional litigation, by way
of derogation from common law’'® was noted. In this regard, specific procedures
were regulated, including with regard to the settlement of the exception of
unconstitutionality raised before the courts of law or commercial arbitration or
directly by the People’s Advocate, and express derogatory rules from the rules of
civil procedure, previously enshrined in the Regulation approved by the Ruling
of the Plenum of the Constitutional Court, were also introduced. We will analyze
them accordingly below.

As for the second category of factors, and the issue, in itself, of the
exclusive jurisdiction of the CCR to establish the compliance of the rules of
civil procedure with the procedure before the Court, these are justified given
the nature of the Court as a sole constitutional jurisdiction, independent of
any other public authority, subject only to the Constitution and its law of
organization and functioning, its purpose being to guarantee the supremacy of
the Constitution. Consequently, ‘the procedure before the Court is a procedure
of public law, with all the consequences that arise from it’"’. Of course, such
exclusive jurisdiction and its exercise determine that the Court itself consistently
“shapes” access to constitutional justice. The way in which it achieves this and,
especially, the delimitation by case law of either the object of the exception or its
own jurisdiction in carrying out the constitutional review, established a fertile
ground for reasonings and even criticisms of the Court, in the register of judicial
activism'® or judicial avoidance®.

> Official Gazette No 115 of 7 February 2025.

¢ Official Gazette No 502/3 June 2004.

17 Decision No 336/2003, Official Gazette No 769 of 3 November 2003.

Marieta Safta, ‘Activismul judiciar. Argumente pro si contra’ [2022] 3 Revista Roména de Jurisprudenta 407
For a development of the concept, see Miles Jackson, ‘Judicial avoidance at the European Court of Human
Rights: Institutional authority, the procedural turn, and docket control’ [2022] 20(1) International Journal of
Constitutional Law 112140 https://doi.org/10.1093/icon/moac003.
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I1. The stages of constitutional litigation before the Constitutional Court

1. Overview

According to the Regulation of the CCR, the jurisdictional procedure before
the Constitutional Court entails several stages: the activity prior to the hearing
session, the activity during the hearing session, the activity during the session
of deliberation, the activity following the session of pronouncement. These are
treated in distinct sections, applying accordingly to the specifics of each power of
the Court.

From the examination of these provisions, it follows that the procedure before
the Court in the case of exceptions of unconstitutionality involves both a written
and an oral stage, of hearing of the exception in adversarial conditions, similar to
the procedure before the ordinary courts. The issue of hearings conducted under
adversarial conditions, particularly when examined in light of the specific nature
of the activity of constitutional courts, may in itself constitute a distinct subject
of analysis from the perspective of comparative law. This was also addressed,
for example, within the framework of the ACCPUF Conference (now ACCF*) —
L organization du contradictorie’’, where a questionnaire on this topic was
distributed to the participating courts. According to the answers, the procedure
before the courts is mainly written, orality holding a subsidiary place within the
procedure””. Between the extreme examples, namely of regulating or not an oral
procedure, there is also the middle ground of the optional nature of this procedure,
in which the example of the Constitutional Court of Belgium is emphasized: ‘in
Belgium, the optional nature of the hearing was introduced by an amendment
to the special law in 2014. Before this date, a hearing had to be systematically
organized for each case. However, in most cases, the hearing did not add anything
to the trial, the parties being content to repeat their arguments or refer to their
documents’®. In our opinion, this is a balanced option, intended to reconcile the
interests at stake and the parties’ right to a fair trial. With specific reference to
the CCR, there are no statistics on the attendance of parties at court hearings,
but practice reveals a much lower attendance than before ordinary courts, so the
Belgian example would be worth examining more closely.

2. Activity prior to the hearing session.

This stage is between the registration of the act of reference (the interlocutory
order of the court of law or commercial arbitration) and the beginning of the trial
session.

+920C « UHIVdIA OdVdlLI

2 Association des Cours Constitutionnelles Francophones <https://accf-francophonie.org/notre-association>
(accessed 05.03.2026).

2l Lorganisation du contradictoire: Bulletin n® 12. ACCF (Chisinau, Moldavie 2016) <https://accf-francophonie.
org/publication/bulletin-n-12> (accessed 05.03.2026).

22 Mathieu Disant, ‘Synthése des réponses au questionnaire’ <https://accf-francophonie.org/publication/bulletin-
n-12/#3e-session--lorganisation-de-la-procedure-orale> (accessed 05.03.2026).

% Ibid.
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Upon receiving the act of reference, the President of the Constitutional Court
shall designate the Judge-Rapporteur and the Assistant-Magistrate?, after which
a series of administrative operations aimed at registering the file take place.
Currently, all files of the Court are registered electronically and can be accessed in
this way, which has led to a considerable effectiveness of the internal activity of
the Court as well as to facilitating the parties’ access® to the files, the procedure
in this regard being described on the Court’s portal®®. Essentially, the parties and
their representatives have access to the electronic files of the Constitutional Court
by creating a user account, which can be accessed based on an e-mail address and
a password, meaning that detailed instructions are published and the assistance
of the Clerk, Registry and Archive Department of the Constitutional Court is
ensured for any access problem encountered.

The act of reference shall be communicated under the signature of the President
of the Constitutional Court to the presidents of the two Chambers of Parliament,
the Government and the People’s Advocate, indicating in the forwarding address
the date by which the aforementioned authorities may send their viewpoint. Failing
to meet the transmission term does not determine any sanction, the viewpoints
received being registered and recorded in the report/decision, regardless of the
date of receipt by the Court, obviously provided that it is prior to the trial term/
hearing session in public session, which take place on the basis of the documents
submitted at that time to the case file.

If the Judge-Rapporteur or, at a later point, the Plenum of the Constitutional
Court so deems necessary, the referring court shall be requested to send the files of
the original case in which the exception of unconstitutionality was raised, as well
as any other act, in certified copy, from that file. The Judge-Rapporteur may solicit
expert advice from individual persons or institutions, with the prior approval by
the President of the Constitutional Court. The Assistant-Magistrate shall prepare
proceedings for the debate, and the staff of the Judges’ offices draw up the file of
internal legislation and case law of the Constitutional Court.

2 For details, see T Toader, M Safta, ‘Judecdtorii si magistratii-asistenti din cadrul instantelor de jurisdictie
constitutionald’ [2016] 2 Revista de Drept Constitutional 203-219.

» For details, see T Toader, M Safta, ‘Enhancing Transparency of the Constitutional Courts — The Role of
the New Technologies’ in Rainer Arnold, Javier Cremades (eds), Rule of Law, Technology and Environment
(Springer, Cham 2025) https://doi.org/10.1007/978-3-031-76349-6_5

¢ Announcement regarding parties’ access to the electronic file starting with 1 September 2021.

In order to increase the quality of the act of constitutional justice and to give effectiveness to the activity, the
Plenum of the Constitutional Court decided that, starting with 1 September 2021, the procedure for notifying
the parties in the cases pending before the Constitutional Court regarding the settlement of the exception of
unconstitutionality shall be carried out as follows:

1. notifying the authors of the exception of unconstitutionality — by summons;

2. notifying the parties, other than the authors of the exception of unconstitutionality — by displaying on the
Constitutional Court’s website the trial deadlines established in the Court’s files.

In applying the new procedure, the parties and their representatives have access to the electronic files of the
Constitutional Court by creating a user account, which can be accessed based on an email address and a
password. The related page can be found here https://web.archive.org/web/20220110185834/https://ccrsearch.
ccr.ro/#/home

Detailed instructions on the steps to follow to create a user account can be found here: https://web.archive.org/
web/20210906182911/http://ccrsearch.ccr.ro:8181/content/docs/Instructiuni.pdf
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The Judge-Rapporteur, analyzing the draft report (prepared by the Assistant-
Magistrate assigned to the case, who is also obliged to provide the necessary
documentation to the Judge-Rapporteur, regarding the solutions in Romanian and
foreign case law and doctrine in the assigned cases), the requested viewpoints and
relationships, the solutions in Romanian and foreign doctrine and case law, as well
as any other element that appear to be necessary for the debate, shall prepare a
written report on the case.

Since the exception of unconstitutionality is examined in a public hearing, with
the mandatory participation of a representative of the Public Ministry, the date of
the hearing is established by the President of the Constitutional Court of Romania
following the preparation of the report by the judge-rapporteur. The authors of
the exception are formally summoned, in the sense attributed to this concept by
the provisions of the Code of Civil Procedure. By contrast, the other parties to the
proceedings, who are not authors of the exception, as well as the Public Ministry,
are notified through the specific procedural modalities established by the Court’s
Rules of Procedure, which differ depending on whether the addressee is a party to
the case or the Public Ministry.

3. Activity during the hearing session

This stage gives, in particular, the specific structure of the procedure for settling
the exception of unconstitutionality in relation to other powers of the Court
where the hearings are held, as a rule?, only with the participation of the Judges
of the Court and the Assistant-Magistrates. Even if this stage presents significant
similarities with that of the debates in the ordinary courts, the specificity of the
Constitutional Court has imposed a series of derogatory rules, established mainly
in Articles 52-60 of Law No 47/1992.

Thus, the entire Plenum of the Constitutional Court shall participate in the
sessions, except in cases where some Judges are not in attendance for justified
reasons. The quorum for the session is two-thirds of the number of Judges, which
means a minimum number of six Judges. The sessions shall be presided over by the
President of the Court and, in his absence, by a Judge designated by him. Sessions
must also be attended by the Assistant-Magistrate assigned to the Judge-Rapporteur
(so not clerks like in common law courts). Since, as a rule, cases with different
Judge-Rapporteurs enter a hearing session, the Assistant-Magistrates assigned to
those cases shall also participate accordingly, each providing the case report for
the assigned case, in the order listed on the hearing list. The representative of the
Public Ministry must attend the hearing sessions.

The access of the public is restricted to the number of seats in the courtroom
(Article 53 of the Regulation). Law No 47/1992 expressly prohibits, through
Article 53(3), any kind of propaganda, either viva voce or by posters, placards

+920C « UHIVdIA OdVdlLI
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¥ Meetings with the participation of the parties only exist in the case of settling legal disputes of a constitutional
nature and the constitutional review of political parties.
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under the sanction of being removed from the courtroom or having police called
in, if the President so deems necessary in regard of the gravity of such activity. The
special law refers in this regard to the rules of civil procedure regarding hearings
and their policing. Perhaps a subject for reflection, from the perspective of access
to the Court’s hearings, is its location/headquarters, so that the “public” nature
is effective. A headquarters shared with other institutions (such as the Palace of
Parliament in Romania), determines more difficult access formalities.

Important rules arising from those of civil procedure are set forth by Article 55
of the Law, according to which neither provisions of the Code of Civil Procedure
regarding the suspension, interruption or termination of the trial, nor those
concerning the challenge of Judges shall be applicable.

The inapplicability of the common rules regarding the challenges of Judges is
natural, since the Constitutional Court judges only in plenary session, so that a
possible challenge of Judges could make it impossible for the Court to function.
However, there have been situations in which the challenge of Judges was
requested, for various reasons, including because they had ruled in a similar case,
‘they expressed their opinion on the subject matter of the case being judged’*; ‘the
Judges of the Constitutional Court have previously ruled upon the exception of
unconstitutionality of the provisions <...>*. Of course, the Constitutional Court
rejected these requests, indicating the aforementioned legal basis.

As for the inapplicability of the suspension, this may be questionable, especially
since there are currently special derogatory rules, such as the one enshrined in
Law No 173/2022 for the adoption of measures necessary for the implementation
of Protocol No 16 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, adopted in Strasbourg on 2 October 2013 and signed by
Romania in Strasbourg on 14 October 2014%, which provides in Article 3 that
in the event that the CCR requests such an opinion, the settlement of the case
before the Constitutional Court shall be suspended by law until the Government
Agent for the ECtHR communicates the advisory opinion issued by the European
Court of Human Rights, translated into Romanian. However, the Court has
not requested such an opinion so far. Even in the absence of an express rule,
the CCR nevertheless proceeded to suspend the case (settling the exception of
unconstitutionality) when it addressed the Court of Justice of the European Union
(CJEU) with a preliminary reference®, which demonstrates the need to rethink
the aforementioned procedural rules.

Regarding the “termination” of the trial, over time, requests have been made to
waive the trial of the exception of unconstitutionality, rejected by the Court with
reference to the same provisions set forth in Law No 47/1992

2 Decision No 1026 of 9 July 2009.

2 Decision No 156 of 30 May 2002.

30 Official Gazette No 560 of 8 June 2022.

' Coman and Others v Inspectoratul General pentru Imigrari (C-673/16) EU:C:2018:385 <https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex:62016CJ0673> (accessed 05.03.2026).
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The Court finds that the declaration of renunciation is not relevant in terms of settling
the exception of unconstitutionality, compared to the provisions of Article 55 of Law
No 47/1992, according to which ‘The Constitutional Court, legally notified, proceeds to
examine the constitutionality, the provisions of the Code of Civil Procedure relating to
the suspension, interruption or extinction of the trial, nor those regarding the challenge of
Judges, being not applicable’*.

We consider that in this regard too, a rethinking of the regulatory framework
would be necessary, in terms of the procedural interest of the author of the
exception.

4. The session of deliberation and its subsequent activity.
Drafting the CCR decision

According to the Regulation of the Court, deliberation shall be in secret, and
only the Judges who have taken part in the debate proceedings and the Assistant-
Magistrates assigned to the case are allowed to attend. The result of the deliberations
shall be recorded in a minute signed by the Judges and the Assistant-Magistrates
who have taken part in the debate proceedings and deliberations.

If notall of the Judges who have taken part in the debate proceedings are present
or if a Judge requests the interruption of the deliberations for a better study of the
issues that form the subject matter of the debate, and the President or at least one
third of the Judges of the Plenum consider the request justified, adjudication on
the case shall be deferred for a later date. The postponement shall be written down
in an interim order which is prepared by the Assistant-Magistrate, indicating the
reasons for such measure. Likewise, if during the deliberations it is found that
further clarification of certain aspects may appear to be necessary or the majority
provided for by law is not met, the President of the Constitutional Court may
order that proceeding be re-opened, also fixing a new trial date.

Based on the report, debate proceedings, deliberation, the decisions of the
Constitutional Court are drafted by the Assistant-Magistrates, in which sense there
are express provisions in Law No 47/1992 (Article 60). The Judge who has given a
negative vote may formulate a dissenting opinion and a concurring opinion may
be formulated regarding the reasoning of the decision®.

The drafting of the Court’s decisions has a specific procedure’, that differs from
that applicable to the judgments of ordinary courts. This process involves several
individuals and departments within the constitutional court, each exercising
distinct responsibilities, as a consequence of a “shared” working method, while
each file is “managed” in terms of the preparation and then the finalization of
the acts pronounced, by a Judge-Rapporteur, assisted by the Assistant-Magistrate

+920C « UHIVdIA OdVdlLI

32 Decision No 45/2006, Official Gazette No 249 of 20 March 2006.

33 For details, see M Safta, ‘“The Role of Dissenting and Concurring Opinions in The Constitutional Jurisdiction’
[2016] 5(1) Perspectives of Law and Public Administration, Societatea de Stiinte Juridice si Administrative
(Society of Juridical and Administrative Sciences) 207-213.

3 M Safta, ‘Redactarea si motivarea deciziilor Curtii Constitutionale’, Stefan Deaconu, Elena Simina Tanasescu
(eds), In Honorem Ioan Muraru. Despre Constitutie in mileniul III (Hamangiu 2021).
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designated by the President of the Court. The report prepared by the rapporteur,
as well as the decision adopted by the Court, represent the outcome of a complex
process of documentation and legal research. This activity may also involve other
departments within the Court — such as the Research, Documentation and Library
Department — or, where necessary, specialists, public authorities, institutions, or
other persons outside the Court, to the extent that their expertise is relevant to the
resolution of the constitutional issues under examination.

Although the decision is formally drafted by the assistant-magistrate under the
supervision of the reporting judge, it reflects the contribution of all the judges of
the Constitutional Court, whose views and legal reasoning are expressed during
the debates and the deliberation process. Within this framework, the main
elements underlying the reasoning of the adopted solution are established, and
the arguments that will form the basis of the decision’s reasoning are discussed,
which may differ from or complement those proposed in the report. Moreover,
the majority of judges may adopt a solution different from that proposed by the
judge-rapporteur, in which case the reasoning of the decision is shaped primarily
by the discussions and arguments developed during the debates and deliberations.
In such circumstances, another judge supporting the majority opinion is designated
to supervise the drafting of the decision by the assistant-magistrate.

It is also worth mentioning the practice of the CCR to examine in the Plenary
Session the drafting of decisions by which admission solutions or with a higher
degree of complexity were pronounced. This implies that, after the approval of
the draft decision by the Judge-Rapporteur (or by the Judge designated for this
purpose), it is distributed to all members of the Court, and is then discussed at the
plenary session of the CCR specially convened for this purpose. The resulting form
is then certified by the President and the drafting Assistant-Magistrate.

All the decisions of the Court are published in the Official Gazette of Romania.

5. Lack of appeals against decisions of the Constitutional Court

The constitutional enshrinement of the erga omnes binding effect of
the decisions of the CCR, introduced on the occasion of the revision of
the Constitution, represents one of the essential steps in strengthening
constitutional justice in Romania. This development has significantly
reinforced the authority and effectiveness of constitutional adjudication within
the Romanian legal order. Nevertheless, the final and non-appealable nature of
these decisions continues to generate doctrinal debate. From this perspective,
discussions have emerged regarding the possible introduction of an internal
procedural mechanism within the Court itself, potentially involving two levels
of jurisdiction, as a means of addressing concerns related to the lack of review
of constitutional decisions.

Responding to these criticisms, sometimes formulated even through exceptions
of unconstitutionality regarding its law of organization and functioning, the Court
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has constantly emphasized its nature as a political-jurisdictional public authority
that is located outside the sphere of legislative, executive or judicial power, with
the role of ensuring the supremacy of the Constitution. In carrying out this
power, the constitutional jurisdiction has at its disposal methods of jurisdictional
review similar to those of an ordinary court, but ‘this does not in any way have
the significance of carrying out the function of judicial power or of the existence
of the possibility of judicial review, carried out by the courts, over the decisions
issued by the Constitutional Court’. The Court emphasized that by entrusting
itself with the settlement of an exception of unconstitutionality,

the latter is detached from the initial and mandatory condition of the individual interest
of the author of the exception, in relation to the case brought to trial, and acquires
the nature of an exception of public order, the solution of the Constitutional Court
presenting general interest precisely because it reflects on the legal norm examined,
and not on the factual aspects that are relevant only before the court. The finding, by
a decision of the Court, of the unconstitutionality of a legal text takes erga omnes legal
effects, a consequence that results from the nature of uniqueness and independence of the
constitutional jurisdiction authority. Otherwise, the Court’s decision — to reject — is still of
a generally binding nature and has power only for the future, pursuant to Article 147 (4)
of the Constitution, in the sense that the public authorities involved in the case in which
the exception was invoked are obliged to respect the decision, both the operative part and
the reasoning that substantiated it, but the legal effect of such a decision is limited only
to the procedural framework of the dispute in which the exception was raised, therefore
it has an inter partes nature™.

Therefore,

the same legal text may be brought back for examination before the Constitutional Court,
given that new aspects and constitutional grounds may be revealed, which may justify,
in the future, a different solution. The possibility of repeating the same exception of
unconstitutionality, while respecting the legal conditions regarding its admissibility, may
be converted, in the specific plan of constitutional procedures, into a remedy, with its
own physiognomy, the purpose and end of this approach being, in reality, the same as that
pursued in promoting a remedy: bringing back before the constitutional court a legal text
on which it has previously pronounced rejection solutions, but with the invocation of new
aspects, of a nature to determine the change of this case law?’.

From this perspective, particular attention must be given to departures from the
Court’s previous case-law, understood as the Court’s return to or reconsideration
of earlier solutions, as well as to the conditions and acceptable limits within which
such jurisprudential developments may occur™®.

3 Decision No 302/2012, Official Gazette No 361 of 29 May 2012.

% Decision No 302/2012, Official Gazette No 361 of 29 May 2012.

3 Ibid.

% See T Toader, M Safta, Contencios constitutional (3rd edn, Hamangiu 2025).
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II1. Cases of inadmissibility of the exception of unconstitutionality
and access to constitutional justice

The cases of inadmissibility in constitutional jurisdiction constitute a very
broad subject, which exceeds the strict issue of procedures before the Court. The
issue of the admissibility or not of exceptions of unconstitutionality refers to the
very essence of constitutional litigation, as it develops the limits of the Court’s
jurisdiction, a subject that I have addressed extensively in separate works®.
However, it is appropriate to address this topic also with regard to the procedure
for the settlement of exceptions, especially with reference to the “filter” that the
courts of law apply before referring the matter to the Court and the limits of the
jurisdiction of the common law courts, according to Article 29 of Law No 47/1992.

Thus, the court of law/commercial arbitration may reject the exceptions of
unconstitutionality as inadmissible only in the situation where they violate the
explicit provisions set forth in Article 29(1), (2) and (3) of Law No 47/1992,
according to which the exception has as its object a law or an ordinance in force,
where such is related to adjudication of the case, at any stage of the litigation,
and which has not been found to be unconstitutional by prior decision of the
Constitutional Court. It follows that the court of law is obliged to refer to the
Constitutional Court whenever an exception of unconstitutionality is raised before
it. In this regard, we have defined the court of law as a first legal filter, since the
notification of the Constitutional Court will be made only when the exception of
unconstitutionality meets the requirements provided by law. However, the filter
role of the court of law or the court of commercial arbitration is expressed only in
terms of the cases of inadmissibility provided by law, in other words, the refusal
to refer to the Constitutional Court can only be motivated by the existence of a
case of inadmissibility.

Likewise, it should be noted that the interlocutory order by which the court
refers the matter to the Constitutional Court for the settlement of the exception
of unconstitutionality is not subject to any appeal. It has been shown in this regard
that the legislator’s reasoning was that any error by the judge a quo in allowing
the request to refer the matter to the constitutional court can be corrected by the
judge ad quem when settling the exception of unconstitutionality*. Only against
the interlocutory order rejecting the request to refer the case to the Court as
inadmissible is the appeal open, the law establishing a short deadline in this regard
(48 hours from adjudication), as well as its speedy trial (within 3 days).

As for the CCR, it is not bound by the court’s conclusions regarding the
admissibility of the exception, itself filtering the cases in relation to the legal
provisions. In this light, an interesting aspect that also deserves extensive treatment

¥ T Toader, M Safta, Ghid de admisibilitate la Curtea Constitutionald a Romdniei (Hamangiu, Ed a doua 2021).

4 M Fodor, ‘Aspecte privind invocarea exceptiei de neconstitutionalitate, solutionarea cererii de sesizare a Curtii
Constitutionale si regimul juridic al incheierii pronuntate asupra acestei cereri’ [2007] 6 Revista roména de drept
privat 47-64.
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in the context of the analysis of access to constitutional justice is the object of
the exception of unconstitutionality held by the Constitutional Court and upon
which it rules. This is usually the one held in the interlocutory order drawn up
by the court of law. However, as we have shown in an analysis on this topic*,
there are also situations in which there are differences between the object of the
exception of unconstitutionality held in the decision of the Constitutional Court
and that held in the interlocutory order, the latter being more restricted* or more
extensive. As a rule, the Court gives effect to the “real will of the party”™*, showing,
inter alia, that ‘the failure of the court of law to rule upon certain provisions of
laws or ordinances whose unconstitutionality was invoked by the author of the
exception cannot have as a consequence the removal of the constitutional review.
To allow a contrary solution is tantamount to attributing “extra legem” and even
“contra legem” effects to the court’s omission or refusal to rule upon the request to
refer the matter to the Constitutional Court whose object is to settle an exception
of unconstitutionality. In such a case, the court’s conduct would represent a way
of paralyzing the exercise of the right conferred by the Constitution on the authors
of the exception to invoke it and, correlatively, to receive the solution resulting
from the review of the law carried out by the constitutional court’. The margin
of appreciation of the constitutional judge in this regard is subject to debate,
given the Court’s case law which states that ‘the constitutional jurisdiction cannot
substitute itself for the party with regard to the invocation of the impugned text
or the reason for unconstitutionality, because otherwise this would be tantamount
to exercising an ex officio review *.

Concrusions. The analysis of the procedure for the settlement of the exception
of unconstitutionality highlights the decisive role played by the case law of the
CCR in shaping the procedural rules applicable to this mechanism of constitutional
review. Although the normative framework is established by the Constitution
and by Law No 47/1992, numerous essential aspects of the procedure — such as
the delimitation of the object of the exception, the identification of grounds of
inadmissibility, and the subsidiary application of the rules of civil procedure —
have been developed and clarified through the Court’s jurisdictional practice.

Such a margin of appreciation of the constitutional judge deserves careful
analysis, all the more so as the admissibility mechanisms that structure access to
constitutional justice. As we have shown, the procedure entails the existence of
a double level of filtering: that carried out by the ordinary courts at the time of

1M Safta, ‘Nota de jurisprudenta a Curtii Constitutionale [16 decembrie 2019 — 3 ianuarie 2020]. Regimul juridic
al incheierilor de sesizare a Curtii Constitutionale cu exceptii de neconstitutionalitate (II). Obiectul exceptiilor
de neconstitutionalitate’ (6 ianuarie 2020) <https://www.juridice.ro/669010/nota-de-jurisprudenta-a-curtii-
constitutionale-16-decembrie-2019-3-ianuarie-2020-regimul-juridic-al-incheierilor-de-sesizare-a-curtii-
constitutionale-cu-exceptii-de-neconstitutionalitate.html> (accessed 05.03.2026).

# For example, Decision No 535/2019, Official Gazette No 1026 of 20 December 2019.

# Decision No 497/2019, Official Gazette No 974 of 4 December 2019.

“ Decision No 119/2015, Official Gazette No 316 of 8 May 2015, para. 30, Decision No 1.054/2012, Official
Gazette No 68 of 31 January 2013.
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referral to the Constitutional Court and the admissibility control subsequently
carried out by the Court within its own jurisdiction. In this light, a more explicit
clarification of the limits of the filter carried out by the ordinary courts would be
useful, in the sense of specifying the strict nature of the verification of the legal
conditions of admissibility, without anticipating the constitutionality analysis
that lies exclusively with the Constitutional Court. At the same time, a clearer
legislative systematization of the cases of inadmissibility developed in the Court’s
case law would contribute to increasing the predictability of the procedure and to
a more uniform application of the admissibility rules.

In a broader sense, the analysis carried out suggests the opportunity for a
rethinking of the procedural rules specific to constitutional jurisdiction, which
have not undergone a significant revision since the amendments to Law No 47/1992
in 2004. Such an approach should take into account both the developments in the
general framework of civil procedure and the transformations caused by the use
of digital technologies in judicial activity. At the same time, it would be useful to
better express the procedural rules of constitutional litigation with the current
civil procedural framework, while maintaining the specificity of constitutional
jurisdiction and the margin of appreciation necessary for the Court in organizing
and carrying out its own judicial activity.

In this context, any legislative intervention could aim both at clarifying procedural
solutions developed in the Court’s case law and at establishing better-defined limits
to this margin of appreciation, in order to strengthen the predictability of the
procedure. Such a development would contribute not only to making the procedural
mechanism more efficient, but also to strengthening the guarantees regarding the
effective access to constitutional justice, as an essential element of the protection of
fundamental rights and the supremacy of the Constitution.
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[IPOLIEZIYPA PO3IJIAY BUHSITKY s
HEKOHCTUTYUIMHOCTI B PYMVYHII: =

TEOPETMYHI OCHOBU TA ®OPMYBAHHA CYIOBOI ITPAKTHKI ©
AHOTALIA. BUHATOK HEKOHCTUTYIIITHOCTI € OCHOBHUM MeXaHi3MOM KOHKPETHOTO KOHCTUTYITiN- 5
HOTO KOHTPOJIIO B IIPaBOBiil cucremi PymyHii, moOynoBaHUM 3a €BPONEHMCHKOIO (KeIb3€HIBCHKOIO) [Z
MOJIEJUII0 KOHCTUTYLIMHOI IOpUCOUKIIiL. Y Mexax Liel Mopesl KOHCTUTYLIMHUN KOHTPOJIb 3OIHC- |7
HIOEThCS CIIelliani3oBaHuM opraHoM — KoHcTuTyniiiHuM cynom PymyHii, skuii nepesipse KOHCTH- |5
TYIHiAHICTh 3aKOHOTABYHX MOJIOKEHb, IO MiUIAral0Th 3aCTOCYBAHHIO Y CIIPaBax, sIKi mepeGyBaoTh |-
Ha PO3WIANi B CyllaX 3ara;bHOI IOpUCAUKIiT. CKIaHICTh IIbOTO MPOIECyalbHOTO MeXaHi3My 3y- 1S
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MOBJICHA B3aEMOJIEI0 MK 3aTrajJIbHOIO Ta KOHCTUTYIINHOIO IOPUCIUKIIISIMY, 2 TAKOXK ITOENHAHHSIM
3aKOHOIABYMX HOPM 1 HaIIpaIlIOBaHb CYLOBOI IPAKTUKY, 110 (GOPMYIOTb IIPOLIENYPY.

MeTol0 IbOTO OCIIIKEHHS € aHAJI3 MPOIeCyaJbHUX 3acal, 10 PerIaMeHTYIOTh PO3IJIAl BU-
HATKY HEKOHCTUTYILINHOCTI B PymyHii, Ta BUCBITJIEHHs poJli IOpPUAMYHUX ITo3uliii KoHcTuTymii-
HOTrO cyny y ¢dopMmyBaHHI crieluivHIX MpaBU KOHCTUTYIIHHOTO CYTOYMHCTBA. JOCTiKeHHS
30cepel)keHO Ha HOPMAaTUBHiH 6a3i, BcTaHOBIeHi KoHcTuTyieo PymyHii Ta 3akoroM Ne 47/1992
“IIpo opranisamito Ta ¢gyHnKionyBaHHsS KOHCTHTYHiHOTO Cyay”, a TAaKOK Ha IHTepIpeTAI[iTHIX
BHCHOBKAX, HallpallbOBaHUX y M&KaX KOHCTUTYIIIHOI Cy/I0BOI TPaKTUKH.

AHaJli3 IPYHTYETbCS Ha JOKTPUHAJIBHOMY Ta IIPaKTUKO-OPIEHTOBAHOMY MiIXO/IaX, 1110 IOENHY-
IOTh JTOCTi/I)KeHHSI KOHCTUTYIINHUX 1 3aKOHOJABYMX ITOJIOKEHD 13 BUBYEHHSM BIJIIOBITHOI CYOBOI
npaktuku KoHcrurynitHoro cymy. Oco6amBa yBara NpUALISETbCS MIPOLECYAIIBHUM CTAisIM PO3-
sy crpasu B Cyzii, BUSHAYEHHIO 00’ €KTa BUHSTKY, MiICTABaM HEIIPUIHATHOCTI Ta CyOcuiiapHO-
MY 3aCTOCYBAaHHIO HOPM IIUBIJIBHOTO IIPOLIeCyaJIbHOIO IIpaBa.

JocmimKeHHs] TOBOIUTD, 1110, OKPIM 3aKOHO/IaBYOi 6a3u, CyfoBa mpakTuka KoHcTUTYyHitHOTO
CyZy Bifiirpaja BUpIIIaJbHY pOJIb y BU3HAY€HHI IIPOIIeCyalbHOI apXiTEKTYPU BUHATKY HEKOHCTH-
tyuitHocTi. Yepes cBoi pittennst Cy/ po3’siCHUB MeKi IPUITHIATHOCTI, 006CAT KOHCTUTYLIHHOTO KOH-
TPOJIIO Ta MpOlleCyabHi FapaHTii, 1110 3aCTOCOBYIOTHCS B MeKaX KOHCTUTYIIHHOTO CYIOYMHCTBA.

Y BUCHOBKax HaroJoOILIYeTbCsl Ha (PYHKIIOHAJIBHIN aBTOHOMIl PyMYHCBKOTO KOHCTUTYIIIITHO-
rO IPOBA/PKEHHS Ta BAKIMBOCTI CyIOBOI IPaKTUKU Y POPMYBaHHI IUIICHOI IIpOIleCcyasbHOI 6asy,
3maTHOI 3abe3neun Ty e(eKTUBHUI TOCTYII 1O KOHCTUTYIITHOTO IIPaBOCYAS Ta 3MIITHUTH 3aXHUCT
BepxoBeHcTBa KoHCcTHTYIII.

KJII04OBI CJIOBA: BUHATOK HEKOHCTUTYIINHOCTL; KoHcTuTynitiHuit cyn PymyHil; KOHCTUTYIi-
HUI KOHTPOJIb; KOHCTUTYIIHA Cy/loBa IPAaKTUKa; KOHCTUTYIIIF{HE ITPOBA)KEHH L.
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BMICHOBKM TA PEKOMEHIAIIIL 3 AKTYAJIbHOI TEMHU

[IpoBenennii aHajai3 TEOPETUYHUX CYIIEPEYHOCTEH MDK [BOMa KJIIOYOBHU-
MU MOHSTTIMHU YKPaiHCbKOTO KOHCTUTYI[IMHOTO MpaBa — “KOHCTHUTYIIIMHA MIPO-
nenypa” 1 “KOHCTHUTYIIiHe MMPOBA/KEeHHsI — MPOIOHYE IUISAXU iX MOIOTaHHS.
Po3Me)XOBYIOTBCSI IBa PiBHI PO3YMIiHHsI MOHATh KOHCTUTYIIIHA Ipolienypa’
i “KOHCTHUTYIINIHE MPOBAKEHHS 32 00CITOM, XapaKTepoM, MPUPOIOI0 MIislIb-
HOCT1. KoHCcTUTYIIIHe TPOBa/I)KeHHS PO3IISIAAETHCS SIK CIIelliali30BaHUN Pi3HO-
BU (CYIIOBI/IfI ITiIBU) KOHCTUTYILINHOI Ipo1eAypH. 3a3HAYAETHCS, 0 KII0YO-
BOIO MMPOO6JIEMOIO € TEPMIHOJIOTIYHA TITyTAHUHA B YKPaIHChKOMY 3aKOHO/IaBCTBI.
CdopMynpoBaHO MPOIMO3UII IIONO IOMOJAHHS CYIepedHOCTel: YHidikaris
TEPMIHOJIOT1I: KOHCTUTYLIMHA IIpOLiefypa — 3arajbHe IIOHATTS, KOHCTUTYIIAHE
IIPOBA/PKEHHSI — BHUKJIIOYHO CYIOBHH Pi3HOBHI, po3poOKa €IuHOI Teopii KOH-
CTUTYLIMHOTO IIPOLIECYaJbHOTO IIpaBa SIK CAMOCTIMHOI MiATaNy3l, YTOYHEHHS
tepMiHiB y 3akoni “ITpo Koncruryuiitnuit Cyn Ykpainu” ta Permamenti KCY,
akTuBHa posib camoro Koucrurynifinoro Cyny y TiaymMadeHHI CHIBBIIHOIIEHHS
NOHATH (4Yepe3 pimreHHs). HaykoBa mOKTpuHA Ta KOMEHTapi MalOTh IOCIiIOBHO
po3MekoByBaTH I1i Kateropii. [Ipoext 3akony Ne 4533 “ITpo KOHCTUTYLIHY TIPO-
nenypy’ (3romom mepeiiMeHOBaHUIT) TaK 1 He OYB MPUUHATHUN Y HIJIOMY (CTaHOM
Ha movaTok 2026 p. mepebyBa€e B CTaTyCi “poO3WIsi] MepeHeceHo / He MPOMIIIOB
npyre yutaHHs). [ITuTaHHS 9iTKOTO PO3MEKyBaHHSI Ta MPOIECYaIbHOI periIaMeH-
tanii pismibHOCTI KCY 3anuiraerbcs BITKPUTHAM i IPOIOBXKY€E OYTH aKTyaTbHUM.
BucHOBY€TBCS, 110 KOHCTUTYIIMHA MPOLeNypa Ta KOHCTUTYIIIHE IPOBaKEH-
Hs — TICHO ITIOB sI3aHi, ajie pi3Hi KaTeropii. [THOpyBaHHS 1i€i BIIMIHHOCTI IPU3BO-
IUTH IO TEOPETUYHOI ITyTAaHUHU Ta MPaKTUIHUX npobiem. [lomomanns cyme-
PEYHOCTEel MOKJIMBE IIUISIXOM T€PMIHOJIOTI9HO1 yHi(iKalii, pO3BUTKY JOKTPUHU
KOHCTUTYLIHHOTO IIPOLECYaJIbHOIO IIpaBa Ta aKTUBHOI nmo3uli camoro Koncru-
tyuifinoro Cyny YkpaiHu.

ITocTMoOpepHICTChKA KOHIEMINISI KOHCTUTYIIMHOIO IIpaBa YMOJKJIMUBIIIOE IO~
CJIIIOBHO IOSCHUTHU IApafoOKC Cy4acHOI KOHCTUTYLIMHOI IOCTHIII: KOHCTHUTY-
I1HI CyOU HE MOXXYTh BIIMOBUTHUCS Bill II€PEBIPKU AUCKPELIMHNAX pillIeHb Hall-
BUIIMX OPTaHiB BJIAIW HaBiTh Y cdepax HaliOHAIBHOI 6e3IeKH Ta 30BHIITHBOI
IIOJIITUKH, aJIe BOJHOYAC He MAaIOTh IIpaBa MiIMIHATYU MOJITUYHY YA €KOHOMIYHY
IOLIUIBHICTD BJIACHOIO OI[IHKOIO.

FOpriTA ITAYKANTE-KYIBIHCKIEHE Y cTaTTi “IIOCTMONEPHUI KOHCTUTYLIOHAJIZM
I CYJIOBUM KOHTPOJIb HAJI JJUCKPELIEIO JIEPYKABU B TAJIY3I HAIIIOHAJIBHOI BESIIEKU TA
30BHIIIHBOI MOJMITUKUA TTEPEKOHIMBO IEMOHCTPYE, 110 B YMOBaX IIPaBOBOTO ILITIO-
paiiaMy, 6araTomrapoBoro KOHCTUTYIIOHaII3My Ta jurisprudential law koncTu-
TYIIUHH CyII IePETBOPIOETHCS HA aKTUBHOTO Y9aCHUKA (POPMYBaHHS KOHCTHUTY-
IITHOTO TOPSIIKY, KU OaJaHCyBaTUMe KOHKYPEHINIIo IIIHHOCTe! (IeMOoKparis,
BEPXOBEHCTBO IIPaBa, IPaBa JIIOINHY, HalliOHaIbHA Oe3meka). [Ipu oMy iHTeH-
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CUBHICTH CYIOBOTO KOHTPOJIIO B YYTIUBUX chepax 3aIHUIIAETHCS TudepeHITiiio-
BAaHOIO Ta CTPUMAHOIO: CY[ IIepeBipsi€ MeK1 QUCKpeli, a He ii 3MICT.

JInTOBCHKA KOHCTUTYIIHA IPAKTUKA, IPOAHAII30BaHa B CTATTI, ICKPaBO LIIO-
CTPYE III0 JIOTIKY MOCTMOJIEPHOTO KOHCTUTYIIIOHATI3MY — 3a0e3neuyoun PpyHK-
I[IOHAJIbHY e(PeKTUBHICTh HAIIOHAIBHOI 6e3IeKu, BOHA OMHOYACHO 30epirae BU-
MOTH TIPONOPIIITHOCTI, IHAMBIAYAIbHOI OIIHKY, HAJIEKHOTO OOTPYHTYBaHHS Ta
IIpoLeNypPHOI clIpaBelIMBOCTL. TOX HABITh Yy HaleJIKaTHIIINX UTAHHIX Jep-
YKaBHOI BJIa/i aOCOTIOTHOTO CY/IOBOTO IMYHITETY He iCHY€E — I1e OJTHa 3 KITFOUOBHUX
O3HaK JeMOKpPaTU4YHOI IIpaBoBOi Aep>kaBu B XXI CTOMITTI.

Crattss Muxamia CapurHA “JIIOAMHOIEHTPUYHI 3ACAIIM KOHCTUTYUIMHOTO TTPO-
I[ECY” € OBOJIi TPYHTOBHOIO CIIPOOOI0 OCMUCIUTHU KOHCTUTYIIIMHUN TPOIEC B
YkpaiHi (i mupiie — B HOCTPAagSHCBKOMY Ta CXITHOEBPOIEHCHKOMY KOHTEKCTI)
yepe3 npusaMy nokTpuHu due process of law (HasexxHOI IpaBOBOI IpoLIEAYPH),
3 AKIEHTYBaHHAM Ha JIIOJUHOLEHTPUYIHOCTI Ta 3aXUCT1 OCHOBOIIOJIOKHUX IIPaB.

Due process po3misifa€TbCs sIK HaCKpi3HAa METOMOJIOTIYHA OCHOBA KOHCTH-
TyLiiHOrO Ipouecy. HajsexxHa nmpaBoBa mpouenypa — He JIUIlIe IIpollecyaJbHa
rapaHTis, a i PyHIaMeHTaIbHA ifes, 10 TPOHU3YE BeCh KOHCTUTYIIMHUN JIa.
Due process 3abe3mnedye nmpouenypHy AeMOKPAaTHIHY JETITUMHICTh BIAAH Ta €
KJIIOYOBAM IHCTPYMEHTOM IIO[OJIAHHS IOPUAMYHOI HEBU3HA4eHOCTIL. JlroguHO-
LIEHTPUYHICTb € KJIIOYOBUM LIHHICHUM BeKTOPOM. KOHCTUTYNIMHUI mpo1iec
Mae OyTH NMPOHU3AHUN ie€l0 3aXWUCTy TiTHOCTI, CBOOOIM I PIBHOCTI JIIOJUHU.
Came depes mio Tpiany (a He depe3 OpMasibHI IOBHOBKCHHS YU IOJIITUYHY
MOIUIBHICTD) CJIi OI[IHIOBAaTH JIETITUMHICTH piteHb Koucrurymiitaoro Cymy,
akTiB Biagu Ta nporenyp. [lopymenns due process Ta KpuTepii iCTOTHOCTI: He
KO)KHE TIPOIIe/lypHe OPYIIIeHHSI aBTOMAaTUYHO POOUTH aKT HEKOHCTUTYIINHIIM.
[cTOTHMMM BU3HAIOTHCS JIAIIE T1 MOPYILIEHHS, AKI: CyTTEBO BILJIMBAIOTH Ha pe-
3YJIBTAT; 3a4iNAIOTh 0230Bi KOHCTUTYIIIIHI I[IHHOCTI (0COOJIMBO MpaBa JIIOIUHMY );
MIJPUBAIOTh JAEMOKPATUYHY JIETITUMHICTh pillleHHs. HaBomsThbcs NpuUKIanu 3
npaktuku KCY: pedepennymHa cripaBa, MOBHA CIIpaBa, PillleHHs MO0 CT. 615
KpuMiHaabHOrO IpoIeCyaJbHOTO KONEKCY YKpaiHu. Posrimamaerbcs KOHCTUTY-
[ifiHa IOCTUIISA B YMOBaXx BIHU Ta HaJ3BUYaHUX PEKUMIB. ABTOP HAroJIomye
Ha HeoOXiTHOCTI 3a6e3nedeHHs 6e3nepepBHOCTI GyHKIIOHYBaHHS KOHCTUTY NI
Horo Cyzy HaBiTh 32 €KCTPEeMaTIbHUX YMOB (BiiTHa, OKyTaIlis YaCTHHU TEPUTOPIi,
TPYZHOIII 3 IPU3HAYEHHSM CYAIiB). BiH IpomnoHy€e: 3HU3UTH KBOPYM / BUMOTH
1o OUTBIIOCTI B ceHaTax i Benukiit manati; matu Cymny MOKIUBICTH CAMOCTIITHO
peryJioBaTu BJACHY (PYHKIIIOHAJIBHICTh 4Yepe3 PermameHT (SIKIIO 3aKOH MOB-
IUTh); TPOINOBKEHHS TOBHOBAXEHDb CYA/IIB IO MPU3HAYCHHS HOBUX Y BOEHHUM
qac. [Tpo6iaeMu KOHCTUTYIINHOI CKapru B YKpaiHi: Mopelb, 3akinageHa B KoH-
crutymii (ct. 151'), € By3pKOI0 Ta HanMipHO (popMasi3oBaHOI0. ABTOP KPUTHKYE
HaJIMipHe aKI[eHTYBaHHs Ha IIepeBIplll 3aKOHY, a He Ha KOHKPETHOMY IIOPYIIE€HHI
IIpaBa JIIOJVMHU B OCTATOYHOMY CYZOBOMY pIILIEHHI. 3aKJIUKA€ 1O BU3HAHHS 3Ma-
TIBHOCTI, PIBHOCTI CTOPIH, JOKa3yBaHHA y IIPOBAPKEHHI 32 KOHCTUTYLIMHUMU
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ckapramu. JleritumuicTh Konctutyniitaoro Cyny Ykpainu BUIIIIUBA€ He 3 BHOOD-
HOCTI, @ 3: SIKICHOTO OOTPYHTYBaHHSI pillleHb; Tofep>KaHHs due process; 3aXuCTy
eternal values (ct. 157 Koncrurynii); yHUKHeHHS MOJIITH3AIil Ta TOMiIHYBaHHS
dopmu Han 3microMm (kpuTuka pimreHHs Ne 20-pr/2010). BHeceno mpomosuitii
III0JI0 BAIOCKOHAJICHHS: IeTaJIbHiIlle 3aKOHOJAaBYe PeryJII0BaHHs KOHCTUTYIINHO-
ro mporecy (a He nuIe geyeryBaHHs B Permament), amiau 1o 3akony npo KCY
misi 3abe3nedeHHss (PYHKIIOHAIBHOCTI B YMOBaX BIMHU, BiIMOBa Bil| HAIMIipHO
YKOPCTKUX BUMOT 10 OLTBIIOCTI B ceHaTax (0co0IMBO 2/3), PO3BUTOK JOKTPUHU
inherent powers cynoBoi Bianu ijs e(peKTUBHOTO 3aXUCTY MIPaB, 9iTKE PO3MEXKY-
BaHHS eX nunc / ex tunc xii pireHs, 0COOJINBO y ClIpaBaxX 3a KOHCTUTYLINHUMHA
CKapramu.

Y craTTi poOUTHCSI BUCHOBOK, III0 KOHCTUTYIIFHUI IIpoliec B YKpaiHi Moke
OyTH JEeriTUMHUM 1 e(DeKTUBHUM JIUIIIE TOJ1, KOJX BiH MOOY/IOBaHUI Ha JIIOIU-
HOILIEHTPHUYHII JOKTpUHI due process, sika MOETHYE MPOIeNYPHY CIIpaBeINBICTh
i3 3axucToM 6a30BUX I[IHHOCTEN (TiMHICTH — cBOOONa — piBHICTD). [lopyteHHs
HAJIeKHOI IPOLeyPU CTAIOTh MIJCTaBOIO IJIsI BU3HAHHS aKTIB HEIIPaBOMIpPHU-
MM JIMIIIE 3a YMOBHU iX ICTOTHOCTI Ta BIUIMBY Ha IIpaBa JIOOUHU. B yMOBax BifiHH
0Cc00JIMBO B)KJIMBO rapaHTyBaTH Oe3IepepBHICTh KOHCTUTYIINHOT IOCTHIIII Ta He
IIOITYCKATU HAaIMIpHOTO (DOpMaji3aMy B KOHCTUTYIIIMHIN CKap3i. ABTOp 3aKJIUKA€E
no nocrwteHHs pori KCY sk oxoponis eternal values Ta 1o 3akoHOZaBIOro BIO-
CKOHaJICHHS IIPOIIeNly P, 110 3a0e3nevyaTs peabHUI, a He UIIO30pHUI 3aXUCT IPaB
JIIOIVHU.

Crartst TETtHU CiitHbKO 1 I'Prroprist BEPYEHKA “TIPOLIENYPA BHECEHHS 3MIH J10 KOH-
CTUTYLIT TA CYIOBUM KOHCTUTYIIMHUI KOHTPOJIb 3A 1i TOTPUMAHHSIM TPUCBSYEHA
aHaJi3y CyoOBOro KOHCTUTYILINHOTO KOHTPOJIIO 33 OJOTPUMAHHSM IMpOLEeNypH
BHeCeHH: 3MIH 10 KoHcTuTynii YKpaiHu fIK y TEOPETUYHOMY, TaK 1 B IPAKTUY-
HOMY BUMIpi, 3 000B’I3KOBUM TOPIiBHSJIbHUM KOHTEKCTOM. OCHOBHI BUCHOBKH
CTaTTi HOJIATAIOTH Y TOMY, III0 YKpaiHChbKa MOZIeIb Ma€ YHIKaJIbHY cleruiky ce-
pel OCTPAAsTHCHKUX / TTIOCTCOMIAICTUIHUX KpaiH: iCHYe€ i monepenHii (a priori),
1 HacTynHuit (a posteriori) KOHTPOJIb; HACTYIIHUI KOHTPOJIb 3HAYHOIO MIpOIO €
camornporosomniennm (BuenenuM KCY 3 BiacHoi poii “oxoponrs Koncrury-
11ii”); IOIlepeJHI KOHTPOJIb Ha MMPAKTHIII Ay)Ke CIAOKUI Y IpOLleAypHill 9acTHHI
(Maibke He IKCYye MPOLeAYPHUX MOPYIIEHb, 30CePEeIPKEHNI ITePeBayKHO Ha Ma-
TepianpHii nepesipui (4. 1 ct. 157). [Tonepenniit kouTposns (BucHoBkH KCY 3a
cT. 159) Ha ChOTOMHI: PiIKO OJIOKYE MPOEKTU Yepe3 IMPOIeAYPHI MOPYIIIEHHS;
MarbKe HIKOJIM He KOHCTATy€ IMpo6JieM 3 TeMIIOpaIbHUME 3a00poHaMu (30KpeMa,
3a00poOHa 3MiH IIif] 9aC BOEHHOTO cTaHy (4. 2 cT. 157); micis 24 motoro 2022 poky
KCY obupae crparerito yHUKHEHHS (3BOJIKaHHS 3 BUCHOBKAaMM), 1100 He KOH-
CTaTyBaTH MPSIMO 3a00POHY Yepe3 BOEHHUI CTaH; MPaKTHKa 3acTepexxenr’ KCY
IOPUANYHO CJ1abKa i, Ha TyMKy aBTOpiB, HEIIpaBOMipHa Ta Ma€ OyTH CKacOBaHa.
Hacrynuuit xoHTpOnb (a posteriori) peasisoBaHO JHIIE [Bidi, 1 06ugBa pasm
caMe IIoAo mpouenypu. ABTOPHA BBAJKAIOTh, 10 IIPOLENYPHUN 1 MaTeplaJIbHUN
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(3MICTOBHII) KOHTPOJIb IOBUHHI OyTH pPIBHO3HAYHUMH Ta B3aEMO3B SI3aHUMU:
CyTO mpolenypHuil KOHTPOb (K y Typeuunni 2008-2010 pp., YropIiuHi micis
2013 p.) 9acTO BUKOPUCTOBYETHCS BJIATOIO JISI 3HATTS MaTePiaJbHUX 0OMEKeHb;
MOPYIIIEHHS TPOIENYPU HEPIAKO € Jinille “MacKO0’ ISt 3MICTOBHUX IOPYIIIEHb
(mOKTpUHU “KOHCTHTYLiNHOTO 3aMimeHHs:” B Komymo6ii, “cyTHiCHOrO CrioTBO-
pernst’ B Jlutsi, Momnmosi 2016 p.); ykpainceke piterss 2010 p. KpUTUKY€ETbCS
caMe 3a I'HOPYBaHHS MaTeplaJIbHOI CKJIaIOBOi. Big3HadyaeThcsd NO3UTUBHA €BO-
monis KCY y pimenni 2022 p.: ynepiie 9iTKO BU3HAHO MOKJIMBICTb HACTYITHOTO
MaTepiaJIbHOTO KOHTPOJTIO; OO PYHTOBAHO Yepe3 3aXUCT YCTAHOBYOI BJIau HAPO-
Iy Ta He3MIHIOBAaHUX IIHHOCTE! (IIpaBa JIIOOWHY, He3aJIeKHICTh, TEPUTOPiaIbHA
IUTICHICTD 4. 2 ¢T. 157); BomHowac KCY He mosicHuB Bifctym Bin mosuiiii 2010 p.,
IT10 ITOCIA0JII0E ApTYMEHTAIIIIO.

ABTOpU BUCHOBYIOTb, 1110 IIpOlLleypa BHeceHH: 3MiH 10 KoHcTuTynii Ykpainu
HeJJOCKOHaJIA 1 MoTpebye yrouHeHsb (cy6 ekt iHimiatusu, poinb KCY, 3abopona
“moompallioBaHHs’ TEKCTy MapJIaMeHTOM I103a BOJIEIO iHII[iaTOpa TOIIO); CY/IO-
BHI1 KOHTPOJIb (0COOIMBO HACTYITHUI MaTePiaIbHU) € HEOOXITHUM eJIeMEHTOM
3aXUCTy KOHCTUTYLINHOTO yany; ooMmexerHs KCY nurre popmasbHUM KOHTPO-
7eM (sIK y HUA3II KpaiH) mocaabiiioe 3aXuct 6a30BUX I[IHHOCTEH 1 TIOJIETIITY€E aBTO-
puTapHi / aby3uBHI KOHCTUTYIIiIHI 3MiHH.

YKpaiHcbKka MoOJe/Ib OEAHYE MONEePeHIN 1 HACTYIIHUN KOHTPOJIb, aJleé OCTaH-
HilT € CTaOKUM 1 9aCTKOBO camomporoJjotieHnM; pirreHast KCY 2022 p. saamenye
BOKJIMBUI KPOK IO BU3HAHHS HEOOXiTHOCTI SIK IPOIETyPHOTO, TaK i MaTepiaib-
HOTO HAaCTYITHOTO KOHTPOJIIO, X04a U 6e3 MOCTaTHhOI apryMeHTallil BiTX0omy Bij
»kopcTkoi mo3uii 2010 p. CtarTs € 4OBOJII KPUTUYHOIO 1100 YUHHOI IPAaKTUKU
KCYVY, ane BomHOYAC ONTUMICTUYHOIO LIOAO MOTEHIIIATy €BOJIIOLII CyJOBOrO KOH-
CTUTYLIITHOTO KOHTPOJIIO B YKpaiHi.

Crarts Osenn boprcnascbkol “KOHCTUTYLINHE [TPABO HA COLIIAJIBHUI 3AXHUCT
MDK TIOJITUYHUM TIOIYJII3BMOM I PEAJIBHUM KOHCTUTYI[IOHAJII3MOM: POJIb KOHCTUTY-
[IMHOT IOCTUIIT” € TTTNOO0KUM 1 CHCTeMHUM aHaJII30M €BOJIION Il KOHCTUTYIITHOTO
IIpaBa Ha COLIAJIbHUAN 3aXUCT B YKpaiHl 4yepe3 npu3mMy npakTuku KoHcTuTymii-
Horo Cyny YkpaiHnu. ABTOpKa BIajio MOETHYE TEOPETUIHUI OIS/ (ITOPIBHSIH-
HJ aMepUKaHChKOI Ta €BPOIIENCHKOI MOJIeJIeNn coIlaJIbHUX npas, MomeJl cynmo-
BOTO BTPYYaHHSI) 3 KOHKPETHUM HAIllOHAJIBHUM KOHTEKCTOM, JE€MOHCTPYIOUH
KOH(JIIKT MDK ITOJIITUIHUM HOMYII3MOM Ta PeaIbHUM KOHCTUTYI[IOHATI3MOM.
KoHcTuTy1ifine mpaBo Ha COLiaJbHUI 3aXUCT B YKpaiHi pO3BUBAJIOCS B YMO-
BaX IOCTIMHOI HANPY’KEHOCTI MLK: MOIYJIICTCBKUM PO3IIUPEHHSIM IUIBT, 10-
IJIaT i rapaHTiil (4acTo 6e3 ypaxyBaHHsS peaibHUX (PIHAHCOBUX MOXJIMBOCTEN
nep>KaBU) Ta HeoOXimHiCTIO OynyBaTH e(eKTHBHY, PEaTiCTHYHY CHUCTEMY 3a-
XHUCTY, OPIEHTOBAHY Ha JIIOJCHKY TIIHICTH 1 mponopuifiHicTh. [IpakTtuka KCY
IIPOMIIIIA TPHU UiTKi eTamu: MepIInil (I09aTKOBUI) — MAaKCUMAIbHO IIUPOKUH,
MarKe TaTepHaNiCTChKUI IMIIXiN, KOJTU OUTBIIICTh 3aKOHOIABYUX COIIaIbHUX
rapaHTii aBTOMAaTHMYHO BBAKAJINCS YACTUHOIO KOHCTHUTYIIMHOTrO mpasa (pi-
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mieHast 2002-2007 pp.); APYruil — BU3HAHHS 3aJIE)KHOCTI 00CATY COIiaTbHUX
IIpaB BiJl EKOHOMIYHUX MOKJIMBOCTEN AEPrKaBU Ta BUIIEHHS KOHCTUTYIIHO-
ro sypa (HeCKacoBYBaHI KOHCTHUTYIIFHI rapaHTii) OKpeMO BiJl TUCKpPeIiHUX
3aKOHO/IaBYUX ITUJIBT; TPETi# (Cy94acHUIT) — IEHTPOM CTA€ JIFOACHKA TiMHICTh SIK
IyKepeJio 1 MIPUJIO MIHIMAJbHOI'O COIIAJIBHOTO 3aXHUCTY; OLIIHKA 3aXO[1B 4epe3
IPOMOPIIMHICTD, PIBHICTh, HEANCKPUMIHAIIO; IOCHJIEHHS YBaru mo OasaHcy
3 HaI[lOHAIBHOIO 0e3IeK0I0 B yMOBax BifHU (pimenHs 2022-2023 pp. i maii).
BiitHa crasa “MOMEHTOM ICTMHHU : 3MYCHJIa BIIMOBHUTHCS BiJ| ITOIYJIICTCHKUX
OOIISTHOK Ha KOPUCTH PEATICTUYHOTO IMiIXOY, 3arocTpuiaa nmpobiaemy 6amraHcy
MIDX JIFOICBKOIO T1THICTIO, COIIaJIbHUM 3aXHUCTOM (B T. 4. BIICBKOBOCITY>KOOBIIIB,
BIIO, oci6 3 iHBaJIigHICTIO BHACTINOK BifiHHA) Ta OOMEKEHUMU pecypcaMu nep-
KaBW, IIKPECIIIIA, 110 COIiaJIbHUI 3aXUCT He NOPIBHIOE 30epe)KeHHIO KOXKHO1
OKpeMOi ITTbI'H, a MoTpedye Mi€BOI CUCTEMH, SIKA HE OMTYCKA€E MaqiHHsI JIIOAUHA
HIDKYe€ TIJHOTO MIHIMYMY.

ABTOpKa INEepeKOHJIMBO IIOKa3ye, 110 came Koucrutyniiitnuit Cyn 4epes iH-
CTUTYT KOHCTHTYLINHOI CKapTu MOCTyIoBO (dhopmye oiliiiHy KOHCTUTYIINHY
ITOKTPUHY COIiaJbHOI JIep)KaBU — OUIBIII €BPOIIEICHKY 3a JIYXOM, MEHIII JIeKJIa-
paTuBHY, HDK Yy 1990-2000-X pokax, i OUTBIII YYTIMBY IO peatifi BOEHHOTO Jacy.
CrarTs 1eMOHCTPY€E 3pUIICTh YKPAaiHChKOI KOHCTUTYIIMHOI IOPUCHIPYIEHIIii: Bif
PaIsTHCbKO-TIATEPHAJICTCHKOTO CHA/IKY 4Yepe3 MOMYIIiCTChKe ‘pO3MyBaHHS Tra-
PaHTINI — [0 T1IHICHO-OPIEHTOBAHOI, MPOHOPIINHOI MOJel, sKa HaMaraerbcs
IIOEJHATHU COLlaJbHY CIIPAaBEIJIUBICTh 3 €KOHOMIYHOIO PEIICTUYHICTIO Ta BOEH-
HUMH BHUKJINKaMHU. lle BaKIUBHUI OPIEHTHD IJIS MTOJATBIIOrO pedOpMyBaHHS
CUCTEeMHU COIIAJIBHOTO 3aXKCTY B YKpaiHi, 0COOIMBO B KOHTEKCTI ITiCISTBOEHHOTO
BITHOBJICHHSI, KOJIU 0aJlaHC MK OOIISTHKaMU Ta peaJbHIMU MOKIIUBOCTSIMH JIep-
YKaBU CTaHe I11€ TOCTPIIINM.

[IpoBeneHni NOPIBHSIBHO-TIPABOBUH aHAJII3 IPOLENYPHUX MOAEJIEN KOHCTH-
TYLUIHOTO CyJOYMHCTBA B €BPONENChKUX epskaBax OJEKCAHIPOM [IETPUIIMHUM
1 OxcaHoO JKUTHUK y ctatTi “TIPOLEAYPHI MOIEIT KOHCTUTYIIIMHOTO CYOYMHCTBA
B €BPOIIEVICBKMX JIEPYKABAX: ITOPIBHAJIbHO-TIPABOBUM AHAJII3 ®OPMAJIIZALII, OUIBTPALII
CIIPAB TA POJII CYJ|II-IOTIOBIJIAYA”, TA€ TIICTaBU CTBEPKYBATH, III0 IIOIIPH 3HAYHY
IHCTUTYLINHY Ta IPOIeCyaTbHy PI3HOMAHITHICTD Y€1 BOHH (POPMYIOTHCS HaBKO-
JIO CHUIBHUX [JOKTPUHAJIbHUX OPleHTHPIB. KiI0O4OBUM cepel HUX € HNPUHIIUII
IIpolecyaybHOI €(peKTUBHOCTI B IOr0 Cy9acCHOMY 3MiCTOBOMY PO3YMiHHI, SIKHII,
BIIMOBIAHO 10 peKoMeHaaliil Benerniticbkoi KoMicii, He 3BOIUTHCS O MeXaHI4-
HOTO CKOPOYEHHSI CTPOKIB, a TOJIATAE B JIOCATHEHHI PO3YMHOTO OajlaHCy MK
OIIEpPAaTUBHICTIO, MOBHOTOIO, SIKICTIO Ta MOTHBOBAHICTIO piiieHb. HaiioHanpHa
crienudika KO>)KHOI MOJIeJTi IPOSIBIISIEThCS HAacaMIlepe] depe3 YOTUPHU KIIIOYOBI
nmapamMeTpu: CTymiHb (iTbTpallii 3BepHEHb i KOPCTKICTh KPUTEPIiB X MPUMHSAT-
HOCTI; CITIBBITHOIIIEHHSI MMICbMOBOI Ta YCHOI (DOPM PO3IJISAAY CIpaB; 0OCST THC-
Kpenii cyaal-IonoBigada Ha MiATOTOBYIN Ta OCHOBHIN CTaflsIX; PIBEHb BHYTPIII-
HbOI IporeypHOi popmatisallii Ta OpraHisamiiiHoOl JeTasi3arrii.
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BonmHodac yci po3missHyTI mpaBomopsiiku 060 €NHYIOTH (yHIaMeHTaTbHI
PUCH: YITKa CTaflfHICTh NPOBAI)KEHHS, IIPOBIIHA KOOPIWHAIINHA POJb CYA-
Ji-TOTIOBia4Ya, KOJIETriaJIbHICTh YXBaJICHHS pillleHb, 000B’I3KOBa MOTHBOBAHICTH,
OCTaTOYHICTh Ta 3araJJbHOOOOB SI3KOBICTH (erga omnes) CyJOBUX aKTiB, a TAKOX
OpIEHTAIlIS HA 3aXMUCT BEPXOBEHCTBA KOHCTUTYIIII Ta OCHOBOIIOJIOJKHUX IIPaB JIIO-
IVHU. JHCTUTYT KOHCTUTYIINHOI CKapry BUCTYIA€ YHIBEPCAIbHUM MEXaHI3MOM
IHIMBIYaJIBHOTO 3aXHCTY, KU e(PEeKTUBHO MTOETHYETHCS 3 MOTY>KHUMU (DisIb-
TPAIITHUMH 1HCTPYMEHTaMH, III0 3aII00ITaloTh IepeTBOPEHHIO KOHCTUTYIIIITHO-
ro Cyly Ha “4eTBepTy iHCTAHIIIIO .

€BponencbKe KOHCTUTYIINHE CYSOYMHCTBO JEMOHCTPYE €BOJIOLINHUNA pO-
3BUTOK BIiJl KJIACMYHOI MoOpeii abCTPaKTHOrO KOHTPONIO /1O 6OGaratodyHKIIO-
HaJIbHUX CHCTEM, SIKi IHTerPYIOTh IHIUBIIYaIbHUN MTPABO3aXKCT, 3a0e3edeHHs
IHCTUTYLIMHOTO OaTaHCy Ta CyYacHI MeXaHI3MU IPOLECyaTbHOI e(DeKTUBHOCTI.
Taka BapiaTHBHICTb He 3allepedye HasIBHOCTI CIUIBHUX €BPOIEMCHKUX CTaH-
NApTIB, a, HABIIAKY, CBIJYUTH PO afallITUBHICTh KOHCTUTYIIHOIO IPABOCYAS
10 iICTOPUYHUX, MOJITHIHUX Ta CTPYKTYPHHUX OCOOTMBOCTEN KOXKHOI Iep>KaBH.
Ortke, y3araJbHEeHUI €BPONENCHKUAN JOCBIM MIATBEPIKYE: ONITUMAIbHA MOJEIb
KOHCTHUTYIIHOTO IPOBAKeHHs (POPMYETHCS caMe depe3 30alaHCyBaHHSI TPhOX
B32€EMO3B SI3aHUX eJIeMEHTIB — e()eKTUBHOCTI KOHCTUTYIIIITHOTO KOHTPOJIIO, ITPO-
I[eCyaJbHOI MUCIUIUTIHU Ta PeaTbHOTO 3aXUCTY IpaB roanHu. Came 1ei 6axaHc
MOKe CJIyTYBaTH HaJIHOIO METOHOJIOTTYHOI0 OCHOBOIO 15 IIOJIAJIBIIIOIO BIOCKO-
HAQJIEHHSI HAI[lIOHAJIbHUX MpOLENypP KOHCTUTYLIHHOrO CYJOYMHCTBA B YKpaiHi,
30KpeMa Ipu iMIuieMeHTarlil 3akony “IIpo KOHCTUTYIIIHY TIpOIeAypy’ Ta IO-
JaJIBIIINA TapMOHI3alii BITYM3HSAHOIO KOHCTUTYLIHHOIO IPaBOCYAIs 3 €EBPOIEN-
CbKUMU CTAaH/IApTaMH.

Ha nymky Osbru Cosrupl, BukiageHy y ctatti “[IPABO HA BE3IEYHE JJISI JKWT-
Ts1 1 3JI0POB’Sl IOBKUJISI: KOHTYPHU CYYACHOTO PO3YMIHHS ¥ CBITJII [JIOBAJIBHOTO EKOJIO-
TTYHOTO KOHCTUTYIIOHAJI3MY , CydacHe PO3YMiHHSI KOHCTUTYIIIMTHOTO TIpaBa Ha
Oe3medHe [JIs1 )KUTTS 1 3MOPOB’SI MOBKIJUISI BUXOTUTH JAJEKO 3a MeXi hopMaib-
HOI BIAIIOBIIHOCTI aHTPOIIOT€HHOI AISJIBHOCTI YUHHUM €KOJIOTIYHUM HOPMATHU-
BaM. Y CBITJIi NIOOQJIBHOTO €KOJIOTTYHOTO KOHCTUTYIIOHAII3MY Iie TPaBO HaOy-
Ba€ KJIIOYOBUX O3HAK, SIK-TO: €KCTPATePUTOPIaJIbHUN XapaKTep, IO 3YMOBIIIOE
CIIUTHHY BiIIIOBITAJIIBHICTD Iep>KaB 1 HEOOXITHICTh TPAHCKOPIOHHOT KOOPIWHATIIT;
MDKIIOKOJIIHHA CIIPSIMOBaHICTb, sSIKa 3000B’s13y€ 3aXUIIIATH JOBKIJUIS He JIIIIE 151
HUHINTHBOTO, a I 7151 MalOYTHIX TTOKOJIiHb; TICHUY CUCTEMHUI 3B SI30K 3 IHIITUMHA
dbyHIaMeHTaIbHUMHY TIPaBaMM JIIOJWHU (IIPaBO Ha SKUTTSI, 3[OPOB s, TiTHE iCHY-
BaHHSI, YHCTYy BOAY, DKY TOIIO); 000B SI3KOBICTh MOTPUMAHHS IIPUHITUITY CTAJIOTO
PO3BHTKY sIK HeOOXiTHOT YMOBH peati3ariii bOro mpasa.

[TpakTuka 3apy6ikHUX KOHCTUTYIIHHUX cyniB (HiMmeuwunnu, Peciy6niku Ko-
pes, JlaTsii, ITanii Ta iH.) Ta MibkHapomHuX cynosux iHcrauiii (€CITJI, Cyn €C)
IIEMOHCTPYE, 1110 HaBITh JE€PKaBHO BCTAHOBJIEH] €KOJIOTIYHI HOPMAaTUBU MOXYTh
OyTH BU3HAHI HEIOCTaTHIMUA a00 HEKOHCTUTYIIITHUMY, SIKIIIO BOHU He 3a0e3Ire-
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YYIOTb CIIPAaBeIJIMBOTO PO3IOALIY €KOJOTIYHOTO TArapsl B 4acli, He BPaXOBYIOThb
iHTepecn MaltOYTHIX ITOKOJIiHb a0 MOPYUIYIOTh CYTHICHHI 3MICT IIpaBa Ha 6e3-
nevHe TOBKULIA. [l YKpainu, sika nmepe6yBae B IpoIieci MiCISIBOEHHOI BinOyn0-
BU Ta €BPOIIEHCHKOI 1HTerpamii, BpaxyBaHHS IIbOTO 3apYOLKHOTO JOCBILY MOXKe
CTaTH MOTY)XHUM IMITyJIbCOM IJist (POPMYBaHHS OLTBII MPOTPECUBHOI, OPIEHTO-
BAHOI Ha €KOJIOTTYHY CIIPABEIJIMBICTD T CTAJIMNA PO3BUTOK KOHCTUTYLINHOI JOK-
TpuHU Ta npakTuku Koncrurynitnoro Cyny Ykpainu.

BunsATOK HEKOHCTUTYIITHOCTI (exceptia de neconstitutionalitate) € romoBHUM
MEXaHI3MOM KOHKPETHOIO KOHCTUTYIITHOIO KOHTPOJIIO B PyMYHCBKIN IIPaBOBIH
cucTeMi, SIKUUT (PYHKIIOHY€E B paMKaX €BPOIIEHCHKOI (KeJb3eHIBChKOI) MOmei
KOHCTUTYIINHOI fopucaukiii. it mpobiaemMaTuli mpucBsiTUiIa CTaTTio MAPIETA
Caota “TIPOIENYPA POSIISANY BUHATKY HEKOHCTUTYIIIMHOCTI B PYMYHIf: TEOPETHUYHI
OCHOBH TA ®OPMYBAHHS CV/IOBOI ITPAKTHKU .

Y HIfl aKIEHTYEThCS Ha [IEPEBAYKHINA POJI1 CyIOBOI IPaKTUKU KOHCTATYIIHO-
ro cyny Pymynii (CCR). Xoua npouenypa gopmansHo perymoerbcst Korcrury-
mieto Ta 3akoHoM Ne 47/1992, came mocriiiHa cymoBa npaktuka CCR cdopmyBara
OIIBIIICTD KJIIIOYOBHX eJIEMEHTIB IIPOIeypu: Mexi fomyctumocti (admissibility),
00CSIT KOHCTUTYIIMHOTO KOHTPOJIIO, BUIAAKU HeNpUIHATHOCTI (grounds of
inadmissibility), mpaBuia 3acTocyBaHHS HOPM ITUBUIBHOTO TIPOIIECY B CyOcumiap-
HOMY TIOPSIZIKY, YiTKe BUSHAUYEHHS IIpeIMeTa BUHATKY Ta 3a00poHa MOTO pO3IIu-
penHs micis HanpasieHHd 10 CCR. OyHKIIOHaJIbHA aBTOHOMI1SI KOHCTUTYLIHOI
IIPOLIEIYPH IIOJIATAE B TOMY, 110 KOHCTUTYIIHA IOPUCIUKIIA B PymyHIi € aBTO-
HOMHOIO, a He CIIeI[1aJII30BaHOI0 IUBLIbHOIO Iopucaukniero. [Tpasuia [usuisHO-
TO MPOIECYaIbHOTO KONEKCY 3aCTOCOBYIOTBCS JINIIe CyOCHAIapHO 1 JIUIle Ti€ro
MipOI0, SIKOI0O BOHHM CYMICHI 3 IIPUPONOI0 KOHCTUTYIIMHOTO CyJOYMHCTBA (ITF0
CYMICHICTb BU3HA4Ya€ BUKITIOYHO caM KoHcTuTyniani cyn Pymynii). [TonsiitHnit
dinpTp MomycTUMOCTI epenbavae, 1o iICHYIOTH JIBa PiBHI IEPeBIPKU: TIEPIITUIT —
CYZ 3arajibHOI IOpUCAMKINI (a60 KoMepuifHUiT apOiTpax), IKUI 30008’ I3aHUM
HarpaBuTyu cupasy 1o CCR, Akimo Hemae 9iTKo nmepenbadeHNX 3aKOHOM IIi/ICTaB
HEIIPUUHIATHOCTI; APYTuil — caM KOHCTUTYIifHMI Cy/, SIKUI He 3B’SI3aHUI BHC-
HOBKaMM Cy[Jly @ qUO 1 IPOBOAUTD BJIACHY II€PEBIPKY JONYCTUMOCTI.

ABTOpKa BBa)Kae, I110 IOTOYHA IIPOIieAypa HOTpedye Meperisaay Ta MojgepHi3a-
1ii (3 gacy cyrreBux 3min 2004 p. munyIo0 BKe moHaz 20 pokis). Tomy mponosuirii
aBTOPKHM OXOILIIOIOTH: YITKIIIE 3aKOHOAABYe 3aKPIIVIEHHS BUIIA[KIB HEIIPUNHAT-
HOCTI, sIKi Hateriep copmoBaHi ymiie npaktukoio CCR; TouHile po3mexy-
BaHHS IIOBHOBA)XKEHb MDK CyfaMHM 3arajbHOi opucauknii Ta CCR; BpaxyBaHHS
nudpoBisarii CyTOYMHCTBA Ta TAPMOHI3AIIO 3 CYJaCHUM IIUBITbHUM IPOIIECY-
QIPHUM 3aKOHO/IaBCTBOM; 30€peXKeHHSI IIPU IIbOMY CIIelUiKi KOHCTUTYIINHOTO
CYZIOYMHCTBA Ta HEOOXifHOI cBob6oam po3cyny (margin of appreciation) camoro
CCR.

Y cTaTTi BUCHOBYETBCS, 1110 BUHATOK HEKOHCTUTYLINHOCTI 3aIUIIAEThCS HAll-
eeKTUBHIIINM IHCTPYMEHTOM IHAMBIIyaJIbHOTO IOCTYITY TPOMA/ISIH IO KOHCTH-
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TYIIHOTO MPaBOCYAns B PyMmyHii (HaBiTh OmocepefKoBaHO — depe3 3BUYAMHI
cynm). Bin Bimirpae KJIf049oBy pojb y 3aXHCTi BepxoBeHCcTBa KoHCcTHTYII, TapaH-
TyBaHHI IIPaB JIIOJUHU Ta Y3TOJIKEHHI HAI[IOHAJIBHOIO IIPAaBa 3 €BPONENCHKUMU
craHgaptamu (3okpema 3 mpaktukor €CITII).

Mapiera Cadra BBaXkae, 1110 HACTaB Yac IJIsI 3aKOHOIABYOTO OHOBJICHHS 3 Me-
TOIO IIABUILIEHHS Mepen6avyBaHOCTi, e(PeKTUBHOCTI Ta IMPO30POCTI JOCTYIY [0
KOHCTHUTYIITHOTO ITPAaBOCY/AsI, He BTPA4alouy IIPH I[bOMY CIIenM(IiKA KOHCTUTY-
L1HOI IOPUCAUKIIII.

3a pedaxuicto KoopouHamopku akmyanvHol memu

“KOHCTHTYIIIHA TIPOIIEIYPA:
TEOPETHYHI OCHOBH, ITPAKTHKA PEAJII3ALIII B YKPAIHI TA TOCBIZ KPAIH €C”,

dokmopKu WPUOUUHUX HAYK, npodecopKu,
npogecopxu xagedpu npoyecyanrvHozo npaba
Yepribeyvkozo HayioHanvHozo yHiBepcumemy
imeni FOpisg Qedvkobuua,

npogecopku BinvHiocvkozo yHiBepcumerny

OkcAHM L EPFAHIOK
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